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EASTERN  DISTRICT  OF  PENNSYLVANIA,  to  wit: 

BE  IT  REMEMBERED,  That  on  the  twenty«xth  day  of  De- 

(L»  8.)    ^mjjCT^  in  the  fifty-second  year  of  the  Independence  of  the  Uiut- 

ed  States  of  America,  A.  D.  1827,  Rigbakd  Pbtxbs  Juk.  Esquire,  of  the  said 

District,  hath  deposited  in  this  office  the  Title  of  a  Book,  the  right  whereof 

lie  claims  as  Proprietor,  in  the  words  following,  to  wit : 

**  Reports  of  Cases  determined  in  the  Circiut  Court  of  the  United  States, 
••for  the  Third  Circuit,  compriMng  the  Districts  of  Pennsylvania  and  New- 
••  Jersey.  Commencing  at  April  Term,  1803.  Published  from  the  Manu- 
••  scripts  of  the  Honourable  Bushrod  Washington,  one  of  the  Associate  Jus- 
••  tices  of  the  Supreme  Court  of  the  United  States.     Volume  III." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  State%  intituled, 
••An  Act  for  the  encouragement  of  ieaminr,  by  securing  the  copies  of 
maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such  copiea, 
during  the  times  therein  mentioned."  And  also  to  the  Act,  entitled,  ••  An 
Act  supplemental^  to  an  Act,  entitled,  •  An  Act  for  the  encouragement  of 
learmng,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors 
and  proprietors  of  such  copies,  during  the  times  therein  mentioned,'  and 
extending  the  benefits  thereof  to  the  arts  of  designing,  engraving,  and  etch- 
ing, historical  and  other  prints." 

D.  CALDWELL,  Clerk  of  the 
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ADVERTISEMENT. 


The  Editor,  in  presenting  this  volume  to  the 
Profession,  begs  leave  to  state,  that,  contrary  to 
his  expectations,  the  Work  cannot  be  compre- 
hended in  less  than  four  volumes.  This  is  the 
necessary  result  of  the  abundance  and  import- 
ance of  the  matter,  contained  in  the  manuscripts 
of  Mr.  Justice  Washington;  and  of  the  length 
of  the  judicial  period,  during  which  he  has,  so 
honourably  and  so  ably,  presided  in  the  Circuit 
Court  op  the  United  States,  for  the  Third 
Circuit. 

In  this  volume,  are,  the  decisions  of  Judge 
Washington  in  the  Circuit  Court  of  Pennsylva- 
nia, from  April  Term  181 1,  to  April  Term  1814, 
inclusive;  and  from  April  Term  1818,  to  Octo- 
ber Term  1819,  also  inclusive;  and  the  Cases 
decided  in  the  Circuit  Court  of  New-Jersey,  from 
April  1818,  to  October  1820.  The  intervening 
Cases  are  contained  in  1  Peters's  Reports,  pub- 
lished in  1819. — It  is  not  intended  to  proceed 
further  vdth  the  last-mentioned  Work;  but  to 


iv  ADVERTISEMENT. 

complete  the  publication  of  the  remaining  Cases, 
decided  in  Pennsylvania  and  New-Jersey,  in  a 
fourth  volume  to  these  Reports;  which  it  is  ex- 
pected will  be  printed  in  1828. 

The  three  volumes  of  these  Reports,  with  Fiyst 
Peters's  Reports,  and  the  succeeding  volume  of 
the  present  Work,  will  exhibit  a  series  of  deci- 
sions, commencing  in  1803,  and  ending  in  1828. 
Jn  no  portion  of  the  political  existence  of  the 
United  States,  have  cases  of  such  novelty,  inter- 
est, and  high  importance  to  the  Comnfkmnity, 
been  presented  before  the  Courts  of  the  United 
States,  for  judicial  investigation  and  decision; 
and  before  the  Circuit  Court,  for  the  Third  Cir- 
cuit, most  of  the  questions  of  law  arising  out  of 
these  cases,  have  been  first  examined  and  ad- 
judged. 

Richard  P£T£B8,  Jxjv. 

Phikdelphith  Deember,  1827. 
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Watson  &  Hudboh  vt.  Thk  Imsuranos.  Compant  op  Noeth 

Avxsxci. 


The  pluntiffii  insured  $13,000  on  the  Anna  Ifaria,  ftom  Cadiz  to  Antwerp, 
hy  a  Fshied  policy ;  and  the  vesKl  living  put  into  Gibraltar  in  distreaib 
the  captain  executed  a  bottomry  bond,  which  was-dstted  a  few  days  be- 
fore the  poficy  was  made.  The  jury  found  the  real  value  of  the  Ai|Mi 
Mam  to  be  $15,000,  and  left  to  the  Court  the  qoefldoo,  whether  the 
amount  of  the  bottomry  bond  should  be  deducted  from  the  agreed  vain* 
in  the  policy,  or  the  real  value.  The  Court  held,  that  the  dednctian 
should  be  made  from  the  real  value,  as  found  by  the  jury. 

A  valued  pohcy  b  in  general  conclusive,  both  as  to  the  value  of  the  propeiv 
ty,  and  of  the  interest  that  valuation  is  sufficient  fo  cover  {  the  agreed 
value  being  a  fixed  standard,  by  which  to  aflcertain  the  measure  of  the 
promised  indemnity;  but  this  ceases  to  be  obligatory,  if  from  any  drcum* 
stances  it  frils  to  afford  such  standard— es  where  the  loss  is  partial,  or  the 
property  has,  by  fraud  or  accident,  been  greaQy  overrated. 

Biilerence  between  the  form  of  policies  of  insurance  in  the  United  9ttttfi 
and  in  England,  as  to  double  insurances. 

X  HE  only  question  reserved  by  the  jury  for  the  opi^n  of 
the  Court,  was,  whether  the  amount  of  a  l)ottoxpry  bond,  exe- 

See  Vol.  IL  pp.  152. 490,  *   *  • 
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fafMid  flca,  a  finr  4aifs  bcfae  this  po&cy  v»  saic,  k  Id  be 
4rdtmrttd  Ctom  Ae  12/>:o  doB»s»  tke  agreed  tsIw  ia  ihe  pofi- 
cff  or  horn  tbe  ISfiOO  dotbrs,  tkr  real  viiae  iMmd  by  tbe  jmy? 

WASHLVG  TO^^JuMtiee^  ilefiTcred  the  opmioo  of  the  Court. 
The  c»bjc€t  of  the  iasared,  as  veil  as  of  the  imdcnmtcr,  is  in* 
deaoitf  agaimt  loss  to  the  valne  of  the  iatercat  of  the  fanner 
in  the  sabfcct  inwrd  TheTalneof  thisintctcsta^bei^^reed 
\rf  the  partiesy  or  if  not  so,  the  insured  must  prore  iu  This 
agreetneBt  is  in  gencni  GoadasiTe  buwuen  the  parties  to  the 
policyt  not  of  the  Talae  of  the  -property  at  nsk,  bat  of  the  in- 
tefest  wbich  that  Talaaljoo  is  soficieBt  to  eorcr;  far  theowner 
nay  insare  diferent  portions  of  his  entire  interest  with  ififfer- 
•Dt  sets  of  iindciniitet%  and  aiay  after  all  leave  a  msidnmnt 
of  which  he  stands  himself  the  insurer. 

The  agreed  Talae  being  intended,  by  both  parties,  to  fix  a 
just  standard  by  which  to  ascertain  the  measure  of  the  pro- 
mised iodemnitf ,  it  of  course  ceases  to  be  obligatory,  %  front 
circiunstancef  it  Cub  to  furnish  such  standard.  This  hap- 
ia  every  instance  where  only  a  partiil  loss  has  happeaed, 
•r  where  tbe  property  has  been  greatly  orenralued.  But  it  is 
not  because  of  fraud  in  the  ovenraluation,  that  the  pc^cy  is 
opened ;  far  if  it  happen  by  accident,  as  by  a  part  only  of  an 
expected  cargo  l^ing  put  at  risk,  the  insurer  is  not  bound  by 
the /agreed  value.  A  double  insurance  does  not  necessarily 
iaiply  an  over-insurance,  because  the  i^;gregate  of  the  sums 
subscribed  may  fall  short  of  the  teal  value ;  uid  according  to 
the  custom  of  merchants  in  England,  the  loss  is  to  be  made  up 
proportionally  by  the  different  sets  of  underwriters :  but  the 
form  of  the  policies  of  this  city,  and  probably  of  most  of  the 
liticsaf  the  United  States,  has  prescribed  a  different  rule  \  and 
it  is  believed,  that  by  a  fair  construction  of  the  contract  which 
creates  this  rute,  the  present  question  may  be  decided. 

The  agreement  is,  |hat  if  any  prior  assurance  of  ttie  same 
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property  has  bMO  made,  tlM.aMHiin  in  this  potieir  9tM  .be 
aaswerabto,  only,  for  00  inuch  as  the  amount  of  auch^prior  aa* 
•urance  may  be  deficieot  toward*  fully  covering  ike  firemi^M 
insured.  Here,  Uie  esistence  of  a  prior  insurance  is  presttmad 
and  admitted ;  and  the  second  insurer  binds  himself  to  make 
good  any  deficiency  in  the  first  policy  tewardb  ^  fuU  indenmiii« 
cation,  so  far  as  his  subscription  goes.  True,  it  may  be  ssid» 
the  second  insurer  promises  a  full  indemnification,  biK-the 
measure  of  that  indemnity  is  the  value  agreed  by  the  parties» 
wliere  such  sn  agreement  is  made.  But  how  can  ibis  poasi^ly 
be?  The  insured  most  unquestionably  intends  to  secnso  am 
indemnity  to  the  amount  stipi^ed  in  the  second  policy,  ie 
addition  to  that  secured  by  the  first;  and  the  second  insiirt^ 
by  admitting  the  possible  existence  of  a  prior  policy,  conseale 
to  fulfil  that  intention,  so  far  as  it  may  be  nesessary  to  cover 
the  property  insured  to  the  extent  of  his  subfcription.  But, 
notwithstanding  this,  the  rule  contended  for  by  the  defendants 
In  this  case,  is  calculated  to  deprive  the  aasured  ofliis  expected 
indemnity,  by  so  much  as  the  siim  first  insured  amounts  to, 
should  it  be  le99  than  the  value  agreed  in  tfie  second  poUc]pi}M 
and  to  render  the  second  policy  absolutely  null  and  vteid,  in 
case  the  sum  first  insured  should  ^gpcsfd  the  mtm  so  agreed  la 
the  second  policy :  that  is  to  say,  the  second  insurer  is  to  be 
understood  as  declamg,  that  although  his  whole  subscription 
may  be  necessary,  in  addition  to  the  sum  first  insured,  fully  to 
indemnify  the  insured,  and  therefore  he  pledges  himself  to  that 
extent,  still  he  will  not  go  to  (hat  extent,  and  in  hct  will  Mt 
pay  a  ftrthing,  iAhe  insured  is  entitled  to  receive  from  the  first 
underwriter  a  greater  sum  than  the  valije  agreed  upon  between 
them,  however  inadequate  that  may  be  ta  cover  the  property 
insured*  If  ever  a  rule  was  oontended  for,  which  mose  palpa- 
bly vitiates  the  obvious  and  declared  intention  of  both  fierti^k 
to  a  contract,  it  is  not  now  recollected  by  the  Court.  But  it 
may  be  asked,  why  does  the  insured  agree  upoathe  vabe  of  the 
interest  it  risk)  where  he  has  previously  insured  the  ssme  pro* 
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jfeity,  QnlMi  H  »  his  intiaiiuii  tm  he  ginfetned  bj  that  Talue  ? 
The  answer  is,  that  a  prior  faaoraBoe  naj  have  been  effected 
abroadt  and  fltill  more  probably,  a  bottom^  bond  giren,  withoat 
his  certunly  knowing  the  tet.  It  is  aa  probable  that  a  loss 
may  be  partial  aa  total,  and  yet  he  agrees  to  the  value,  although 
lie  knows  that  teethe  former  case  the  value  will  stand  for  no* 
thing.  In  tbe  present  case,  it  is  agreed  that  the  plaintiflfs  were 
igaorant  of  this  bottomry  bond,  whid  accounta  for  the  form  in 
which  this  insurance  was  made. 

Upon  the  whole,  it  is  the  opinkm  of  the  Court,  that  the 
elanse  in  the  policy  which  has  been  stated  and  cxamined« 
amounts  to  an  agreement  to  open  the  policy,  in  case  a  bottomry 
bond  has  been  given,  or  a  prior  insurance  made ;  and  that  the 
amount  of  the  bottomry  boadi  or  of  a  prior  insurance»  is  to  be 
taken  out  of  the  real  value. 
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BjJLGO  V«.«ThK  PhQIOX  IvSUEA^ynS  CojfFA«T. 

A  testamentaiy  declaiation  of  the  captain  of  the  veitel  not  under  seal, 
taken  at  Chagres,  on  the  Spanuh  Main,  by  the  governor  pro  UmporCf 
who  is  also  a  judge  authorizea  to  take  such  dedanitioaa»  there  being  no 
notary,  and  proved  to  be  an  oiiginal  paper,  in  the  mnal  Ibitt,  tiicfebeiii|f 
no  aeal  at  Chagret ;  mt  admitted  ID  evidenee. 

It  is  noobjectkm  to  the  tealnneilaiy  dfuJaratina  iMng  fpmm  mmvkkmiM^ 
that  it  Gontudicta  other  lenttien  paptn  aq^ned  by  the  captain. 

The  rule  in  WaUon  vs.  Shd^  is  not  antfaori^  m  the  United  States,  the 
case  having  been  decided  since  the  Bevohition ;  and  that  rale  has^  since 
the  decision,  been  much  shaken,  and  it  has  been  held  to  extend  only  to 
negotiable  papersL 

The  bin  of  ladh^,  and  Ihe  invoice,  are  ftc  oHifltoy  evideace  of  pMpfltty; 
but  they  may  he  omitmiteed,  botfi  as  to  their  gwomeaeii  aad  mi^m* 
^aty,  and  as  to  thtir  tnith. 

Motion  by  defenduas  to  coiMtmae.  U  «ppeare^  th»t.  a 
similar  motion  had  been  belbre  four  dteea  made^  witi».so<xes8. 
The  a£&daTit  stated  no  precise  ^vidfote  expeoted'iB  coose- 
quence  of  their  commission  to  the  Spanish  Maiii»  btttt  gen^* 
rally,  that  they  expeUed  to  obtain  materiid  evidence  under  iti 
this  had  been  before  sworn  tob 

J2y  the  Court.  This  appears  to  be  a  fishing  commission*  ss 
it  has  been  called  elsewhere ;  and  there  is  no  other  reasopaU^ 
waj  lo  acdbunt  for  the  commission  not  having  been  exeqiUe^* 
bat  by  supposing  that  the  expected  efvidence  cogid  not  be  di^ 
covered  ;  were  we  to  continne  a  fifth  time^  it  would  amoupt 
almost  to  a  denisl  of  justice.  The  cause  must  come  ^n. 

The  pcdicy  was  on  all  kinds  of  lawiyl  gQodsrladfVL  or^to  be 
latei on  board  the  schooner  Splash,  itt  ai|d  firom.  h^  pert. of 
departure  on  the  SpanisM  Main,  to  N^-Yorh }  ^09iui^pL  five 
per  cent;  lOfiOO  dpllam  subscribe ^  policf  ^e^em  crataining 
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try;  that  it  is  taken  In  the  umal  Ums^  by  v^tAmn  wtthorM# 
bjr  law  to  take  it;  ud  k  avtkenticaled  io  4he  usuil  ways,  whMV 
there  is  no  college  of  notaileS)  and  that  thei^  J9  none  at  Cka^ 
g^resy  or  at  any  place  within  twe  handled  miles  of  it ;  that  Hhe 
officer  who  took  this  declaration  has  no  seal)  end  ^at  there  m 
none  belonging  to  Chagres,  a  trifling  village  dh  the* coast;  that 
to  an  original  paper,  no  seal  is  or  can  be  affixed* 

The  objections  to  the  reading  of  this  paper  were— First;  that 
aa  its  tendency  is  to  impeach  the  bill  of  ladiog  .and  inToicey 
algned  by  the  captain,  the  eridence  would  be  a  direct  vMatloB 
of  the  rale  which  forbids  a  witness  or  any  other  persovr,  to  mt* 
peach  a  negotiable  paper,  to  which  he  has  given  credit.  Se- 
cond ;  that  the  paper  is  not  properly  authenticated,  according 
to  our  laws.  • ' 

In  support  of  the  evidence,  were  cited,  far  the  defendants,  7 
T.  Rep.  601.  611.  Chitty,  304.  3  Bidnejr,  faring  v«.  Ship- 
pen. 

WdMngton^  Justice.'  Walton  v.  ShMly,  whieh  gave  rise 
to  the  rule  contended  for,  was  decided  long«tinoe  the  Revo|a« 
tion,  and  is  therefore  not  a  binding .  authority  in  this  Courtr 
In  respect  to  otBer  than  negoUable  papers,  It  does  not  ^prevail  * 
even  in  England.  But  take  the  arte  as  acknowledged  in  Etig^ 
land,  or  as  it  has  been  on  some  occasions,  thotfgli  laach  shakeii 
by  later  decisions,  and  it  can  only  apply  in  eases  of  Agotiable 
papersi  vfhick  hamt  been  negotiated.  For,  wfiilst  the  dispute  is 
between  the  original  parties,  it  is  impossible  to  state  a  rational 
ground  of  difference  between  such  a  paper  and  one  not  negotK 
able;  and  so  far  fiom  the  person  whose  name  is  oa  the  paper 
as  a  witness,  or  otherwise  being  incoaopetent  to  deay  his  sig^*^ 
nature,  or  otherwise  discredit  the  paper,  he  seems  te  be  of  aft 
men  the  most  proper,  and  most  tb  be  credited. 

As  to  the  second  objection ;  this'  testamentary  decltfteiiililt 
bdog  taken  by  an  officer  of  the  Spanisb  government,  authorlaed' 
by  law  to  uke  and  to  auth^ntieale  ttr--behig  an  origftal  pa^ 
per,  authenticated  *by  that  oflieer  in  tlie  lef^l  end  wfwA  wtf 


•• 
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Tbe  paper,  bong  tmd,  conuiacd  a  dedvation  that  he,  Fer- 
4MPn,  had  aoM  IMS  oatwani  cargo  far  9000  doBais^tiiat  of  that, 
he  had  3000  dirfian  in  specie  OB  board— 4hat  he  had  1450  dollars 
ouliiiiK%.  ID  the  hands  of  a  pmoa  whom  he  named— and 
that  the  remamder  of  the  amount  he  had  laid  oat  in  the  pur- 
chase ef  cocoa,  which  the  purchaser  wom  to  deliver:  that  the 
vwari  and  cargo  belonged  to  the  plaintiff,  hot  that  he,  Fergu- 
son, was  ooe-^f^th  concerned  in  both ;  and  that  the  outward 
and  inward  duties  jrot  wsnained  to  be  paid. 

TUs  paper,  it  wm  contended,  falsified  eotirelf  the  bill  of 
lading  and^hiToice,  and  showed  them  to  be  spurious;  of  coarse 
there  was'no  ctidence  of  interest*  nor  anf  ■  proof  that  tbe  vessel 
hnd  sailed  on  the  voyage  insured. 

WjtSHlSlGTO^y  JvitOcey  charged  the  jury.  Theinsuffi- 
caepcy  of  the  proof  of  the  ^Mnmencement  of  tbe  Toyi^e  not 
haaring  bcett  mB<!h  pressed  in  the  argument,  the  principal  ques- 
tion far  Ale  conshleration  of  the  jury,  is  the  interest  of  the 
plnimiff  in  the  cargo  laden  at  Chagres,  and  the  amount  of  that 
interost.  Thb  being  an  c^en  policy,  it  u  essential  to  the 
pinintiff 's  recovery,  that  he  should  satisfy  the  jury  fully  upon 
those  poinu.  He  has  produced  an  invoice  and  bill  of  lading 
wf  the  eaigDf  supported  by  the  testimony  of  two  witnesses  as  to 
Ifae' handwriting  of  captain  Ferguson.  This  evidence  is  liable 
to  be  contradicted  by  other  eridence)  both  as  to  the  authenti- 
ojif  and  g^uuieness  of  the  papers  themselves,  and  as  to  their 
tmik.  tlieyhsve  been  attacked  upon  both  grounds.  To  prove 
them  not  ^uiaa^  the  luuidwriting  of  captain  Fergudo»  to 
<'4>^  *'V^'^ IMS  hten  proved^  and  in  part  admittedi  and  vou 
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are  left  to  test  those  now  offered  in  evidence,  by  comparison  of 
hands.  This  is  an  important  part  of  the  cause,  and  you  will 
decide  the  hct  upon  the  whole  of  the  evidence  laid  before  you. 
But  though  you  should  be  satisfied  that  these  papers  were 
u^ed  by  the  captain,  yet  the  verity  of  their  contents  is  'dis« 
puted ;  and  in  support  of  the  objections  to  them,  the  testament^ 
ary  declaration  of  the  captain  is  relied  upon.  This  paper  ia 
entirely  at  variance  with  those  offered  by  the  plaintiff.  The 
latter  are  dated  on  the  30th  of  September,  and  state  the  cargo 
ta  have  been  taken  on  board,  and  to  amount  in  value  to  upwards 
of  14,000  dollars.  The  former  is  dated  the  day  after,  and  states 
tbat  only  3000  dollars  were  then  on  board,  that  1400  dollars 
were  outstanding,  and  that  the  cocoa  purchased  with  the  6600 
dollars  was  then  to  be  delivered.  Both  cannot  be  true :  yoa 
may  credit  which  you  please,  or  may  disbelieve  both  on  account 
ef  their  contradiction,  excq>t  as  to  the  3000  dollars  in  specie^ 
wluch  is  proved  by  both.  But  at  all  events,  you  must  be  satis- 
fied of  the  fiict  of  interest,  and  the  amount  for  which  you  maf 
find  your  verdict. 

Firdict  for  fiiainiiff'/9r  hUfuU  demand. 


Vol,  m. 
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TmM  UiriTBD  Statbs  v«.  Morgan  Ic  FARtvvAK. 

• 

Wh^fe  a  bond  had  been  taken  by  the  colleGtor,  by  which  the  obligor  stipu- 
lated to  reknd  a  c«qpo»  on  board  ^.  particular  veasely  in  the  United  States; 
although  the  same  might  be  pcevented  by  the  perils  of  the  sea,  and  sti- 
pulating that  a  certificate  of  the  landing  of  the  cargo  should,  within  a 
limited  time,  be  delirered  to  the  collector  of  the  port  of  PtuhdelpfaBa,  to 
whom  the  bond  hadl>een  given  t  the  Court  held  the  bond  rM^  ^kit  em- 
bargo hws  not  authorising  the  insertion  of  suck  sttpulstionB. 

JLfllS  was  an  action  of  debt)  brought  upon  an  embargo  bond, 
dated  24th  December  1807,  Uken  to  the  United  Sutes.  The 
plea*  to  which  there  was  a  demurrer,  presented  the  fbUowing 
objections  to  the  bond,  which,  it  was  contended^  avoided  it>— 
1.  That  the  collector,  and  not  the  United  Statee,  should  have 
bjBen  the  obligee.  3.  That  the  condition  of  the  bond  omits  to 
insert  the  words,  ^'  danger*  qf  the  9ea  excefited**  8.  That  it 
binda  the  defendants  to  deliver  to  the  coUactor  at  Philadelphia, 
where  the  bond  was  taken,  the  certificate  of  relanding  in  the 
United  States,  within  three  months  from  the  date  of  the  bond. 
Cases  cited  by  the  defendants :  3  Vin.  420.  PL  18. 21.  6  East^ 
1 10.  3  Mass.  Rep.  105.   Cowp.  26. 

WASHIJ^G  TOJ^j  Ju9ticej  delivered  the  opinion  of  the  Court. 
The  bond  upon  which  this  action  is  founded,  is  a  statutary  in- 
strument, taken  to  the  United  Statee  hj  one  of  its  officers,  which 
the  Court  admits  to  have  been  proper.  But,  as  that  officer  had 
no  authority  to  take  such  a  bond,  but  in  virtue  of  a  power  con- 
ferred upon  him  by  the  government  of  the  United  States,  the 
power  should  have  been,  at  least,  substantially  pursued.  The 
embargo  law,  under  which  this  obligation  was  taken,  does  not 
set  out,  in  precise  terms,  the  form  of  it ;  but  the  material  parts 
of  it  are  clearly  prescribed.    It  is  to  be  in  a  sum  of  double  the 
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value  of  vessel  and  cargo,  with  condition  that  the  gooda  shall 
be  relanded  in  some  port  of  the  United  States,  dangers  of  the 
sea  excepted.  If  it  be  taken  in  a  greater  sum  than  the  law 
directs;— if  the  condition  stipulate  a  relanding  elsewhere  than 
ID  the  United  States; — if  it  stipulate  a  relanding  absolutelyi 
when  the  law  requires  it  to  be  done  on  a  certain  condition  ;-— 
or  if  it  bind  the  obligors  to  do  more  than  the  law  requires— it 
is  not  the  bond  which  the  officer  was  authorized  to  take,  and 
all  is  yoid.  A  contrary  doctrine  might  be  productive  of  the 
most  intolerable  oppreaaion  to  the  citisen,  as  well  as  of  detri* 
ment  to  the  government.  The  Court  will  not  say,  that  if  such 
a  bond  be  voluntarily  given,  it  would  on  that  account  be  valid. 
But  there  is  no  g^und  for  saying  that  the  bond  in  question 
was  voluntarily  given,  since  the  reverse  is  stated  by  the  defend* 
ants,  and  admitted  by  the  United  States. 

Applying  the  above  principles  to  this  case,  the  bond  is  void ; 
— ^&rst,  because  the  condition  is  to  reland  the  cargo  within  the 
United  States,  although  the  obligors  might  have  been  prevent- 
ed bora  doing  so,  by  a  peril  of  the  sea ;  and  secondly,  because 
the  condition  requires  the  obligors  to  return  the  certificate  of 
relanding  to  the  collector  at  Philadelphia,  within  a  limited 
time,  whereas  the  law  did  not  impose  upon  the  obligors  the 
necessity  of  returning  the  certificate  to  that  officer  at  all,  much 
less  to  do  so  within  any  prescribed  period. 

Demurrer  overruled^  and  judgment  /or  dc/endante^ 
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Warner  Sc  Wife  vtf.  Howell  Sc  Wife. 

Wbere»  in  a  will^  a  power  has  been  given,  and  there  has  been  a  complete 
execution  of  it,  and  something  added  which  is  improper,  and  inconsistent 
with  the  purpose  of  the  power,  the  execution  is  good,  and  the  excess  h 
roid. 

JMietf  if  the  boundaries  between  the  excess  and  the  execution,  are  not  &- 
tinguishable. 

Courts  always  lean  in  favour  of  the  execution  of  the  powei^  if  it  can  be 
supported,  e^en  if  it  should  disappoint  the  person  executing  the  power. 

S  A  M  U  £L  HO  WELL,  by  will,  devised  as  follows:— ^«  I  give  and 
bequeath  to  my  granddaughter  Elizabeth  Douglasa,  the  sum 
of  J64000  Pennsylvania  currency,  to  be  placed  out  and  kept  at 
interest  by  my  executors,  on  good  real  security,  and  the  inter- 
est to  be  paid  her  annually  till  her  marriage,  when  she  is  to  re- 
ceive the  principal  sum ;  and,  in  case  of  her  death,  she  shall 
have  the  right  by  will,  to  bequeath  the  said  sum  unto  whichever 
of  my  grandchildren  she  shall  think  proper,  but  unto  no  other 
person  whatsoever ;  and  in  default  of  such  will  or  disposal,  I 
do  bequeath  the  said  sum  of  JS4000,  to  be  equally  divided  be- 
tween my  six  grandchildren,  [by  name,]  and  their  heirs,  &c. ; 
provided,  that  if  my  said  granddaughter  Elizabeth  Douglass 
gets  married,  then  the  said  legacy  belongs  to  her  and  her  heirs, 
to  dispose  of  as  she  may  think  proper/' 

Elizabeth  Douglass,  not  having  been  married,  duly  made  her 
ftist  will  and  testament,  and  after  reciting  the  above  devise, 
proceeds  thus,— **  in  execution  of  that  power,  I  will  and  be- 
queath to  my  dear  cousin  Elizabeth  HoweU,  who  is  a  grand- 
child of  my  said  grandfather  Samuel  Howell,  the  said  sum  of 
JB4000;  and  it  is  done  with  a  dying  request  and  hope,  that  she 
will  give  a  part  of  it  to  my  executor;  viz.  4500  dollars,  within  two 
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months  after  my  decease^  or  as  soon  aa  she  can  get  poaseauon 
of  the  money ;  which  sum  of  4500  dollars^  is  to  be  ^poaed  of  as 
follows^  kCf  [and  then  distributes  this  sum  amoogst  different 
persons,  not  the  granddaughters  of  Samuel  Howell.J  ■  But  in 
case  my  said  cousin  Elizabeth  Howell,  shall  decline  to  comply 
with  this  request,  then,  and  in  such  case,  I  will  the  sud  £4000  to 
my  couAn  Elizabeth  Stretch,  also  a  grandchild  of  the  said  Sa« 
muel  Howell,  with  a  like  dying  request,  that  she  will  complf 
with  the  above  request  made  to  Elizabeth  Howell." 

The  complainant)  Elizabeth,  the  wife  of  the  other  plaintiff, 
is  the  devisee  and  appointee,  named  in  the  will  of  Elizabeth 
Douglass,  by  the  name  of  Elizabeth  Howell. 

For  the  plaintiff,  it  was  contended,  that  she  is  entitled  to  the 
whole  ^64000,  the  appointment  to  her  being  goody  and  the  con- 
dition void.  But  if  the  4500  doUi^  should  be  considered  as  a  de<* 
vise  over  of  that  sum,  and  not  a  qualification  of  the  whole  sum, 
then,  the  plaintiff  is  entitled  to  the  xesid^e  under  the  appoint- 
ment, and  to  her  proportion  of  the  4500  dollars,  as  so  much  undis* 
posed  of.  Cases  cited,  3  T.  Rep.  941.  3  Vez.  64U  Alexander 
V9.  Alexander.  Pow.  on  Powers,  346.  301.  363.  3  Vez.  Juili 
336.  356.  698. 

On  the  other  side,  it  waa  contended,  that  the  whole  devise 
is  void,  because  the  appointee,  to  take  at  all,  must  do  so  on 
the  terms  it  is  given;  and,  as  she  cannot  do  this,  then  the  pow- 
er  is  not  executed.    Cited  1  Wils.  334. 

WASBIJiG  TOJf^  JuMtiecy  delivered  the  opinion  of  the  Court* 
The  rule  laid  down  in  Alexander  v«.  Alexander,  as  well  as  in 
other  cases,  is,  that  where  there  is  a  complete  dkecution  of  a 
power,  and  somethmg  ex  ahundanH  added,  which  is  improper^ 
the  execution  is  good,  and  only  the  excess  void;  otherwise,  if 
there  is  not  a  complete  execution  of  the  power,  where  the  boun- 
daries between  the  excess  and.  execution  are  not  distinguisha- 
ble. To  illustrate  the  rule,  fhe  Master  of  the  Rolls  puts  the 
case  of  the  devisee  under  the  power  annexing  a  condition  tp 
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the  apfMiintinentf  that  the  appointee  should  release  a  debt  ow« 
bg  to  htm,  or  pay  money  over,  where  the  appointment  would 
be  absohite,  and  the  condition  only  void.  The  rule,  with  the 
illustration,  is  decisire  of  the  present  case.  The  condition  an« 
nexed  to  the  devise  to  Elizabeth  Howell,  is  perfectly  distin- 
guishable  from  the  devise  of  the  ^4000  to  her,  which  is  com- 
plete, and  consequently,  the  excess  only  is  void.  We  take  the 
reason  of  the  rule  to  be  this,  that  the  appointee  under  the 
power,  takes  under  the  first  divisor,  and  not  under  the  person 
appointing;  and  that  by  naming  the  person  intended  to  takej 
the  power  is  executed,  and  every  thing  beyond  that  which  » 
inconsistent  with  the  power,  is  void.  The  leaning  of  the  Court 
k  strongly  in  &vour  of  the  execution  of  the  power,  if  it  can  be 
supported,  even  though  it  should  disappoint  the  intention  of 
the  person  executing  the  power.  Of  this,  there  is  a  strong 
proof  in  the  principal  case  before  mentioned,  where  the  whole 
interest  devised  for  the  support  of  Francis,  hia  wife  and  child* 
rm,  is  declared  to  vest  in  Francis  alone,  by  supplying  the  words 
^if  the  wife  and  children  shall  by  law  be  capable.'* 

It  was  contended,  in  this  case,  that  if  the  whole  devise  to 
Elizabeth  Howell  is  hot  void,  still  it  is  to  be  construed  as  a  de- 
vise of  4500  dollars  to  the  persons  to  whom  it  is  given  by  the 
will  of  Elizabeth  Douglass.  But  there  is  certainly  no  ground 
for  this.  The  condition  cannot  be  void,  so  far  as  it  qualifies  the 
devise  to  Elizabeth  Howell,  and  yet  good  as  a  substantive  de- 
vise to  those  persons  of  4500  dollars;  more  particularly,  as 
such  a  construction  would  be  to  create  a  devise  to  persons  in- 
capable of  taking,  for  the  purpose  of  defeating  the  executioa 
of  the  power'tn  part,  and  to  leave  such  part  undisposed  of.  We 
am  therefore  of  opinion,  that  the  plaintiffs  are  ^ititled  to  a  de- 
cree for  the  whole  sum  of  iS4000,  with  imerest. 


■MUM 
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Want  cf  ■eaworthinev,  in  a  vesael  mSMMig  under  a  bond  gtrcn  aooavdkig  l» 
the  prvnaioos  of  the  £mbai|;o  Law,  may  or  majr  vott  accordin|^  to  ciiv 
cnoMtaiice^  deprive  the  obligee  of  the  excuse  of  prevention  from  per- 
forming the  voyage,  by  the  perih  of  the  wcu  If  the  veasel  be  lost  before 
■he  arrive  at  her  port  of  destination!  or  at  another  port  in  the  United 
fitates,  the  obligors  would  be  excused,  whether  she  was  seaworthy  or  not 
If  the  vettel  proceeded  to  a  ibieign  port,  from  want  of  seawortluness,  R 
nay  affoid  strong  presiimpfion  that  it  was  not  the  real  cause  of  her  s^ 
r,  bat  that  a  breach  of  the  condition  was  o&gsaStf  intended. 


A-CTIOK  on  an  embargo  bond.  The  question  of  law>  wa«t 
whether  the  want  of  seaworthinesa  of  the  veaaely  doea  not  de- 
prive the  obligor  of  the  benefit  of  the  excuse  of  prevention^ 
by  danger  of  the  seay  or  other  unavoidable  accident  The  voy- 
age was  from  Philadelphia  to  New-Orleans;  and  in  consequence 
of  the  disabled  state  of  the  vessel,  she  was  obliged  to  put  into 
Havana,  whence  the  defendant  was  not  permitted  by  the  go- 
vernor to  take  away  the  cargo. 

In  the  charge,  it  was  stated  that  want  of  seaworthiness  might 
or  might  not  have  this  effect.  The  case  is  to  be  considered  in 
reference  to  the  object  and  intention  of  the  law,  which  was,  to 
prevent  a  vessel  going  to  a  foreign  port.  If,  for  instance,  the 
vessel  should  be  lost  before  she  reaches  the  port  of  her  desti- 
nation, or  any  other  port  in  the  United  States,  it  would  not  de- 
prive the  obligor  of  the  benefit  of  the  exception  of  loss  by  a 
peril  of  the  sea,  to  prove  that  she  was  not  seaworthy.  If  she 
should  go  to  a  foreign  port,  though  in  consequence  of  a  peril  of 
the  sea  operating  as  the  immediate  cause,  the  want  of  seawor- 
thiness.might  or  might  not  be  important,  according  to  circum- 
stances.   It  may  afford  strong  ground  of  suspicion,  that  the 
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avowed  destination  wai  not  honajide^  md  that  tke  excuse  was 
a  mere  cover  to  a  breach  of  the  law;  as  if  the  vessel  is  not 
sufficiently  proviMOflcd  for  the  avowed  voyage,  and,  on  that'ac* 
count,  called  at  a  forbidden  port*  But  this  intention  may  be 
repelled.  In  this  case,  the  voyage  was  one  which  the  defend- 
ant WM  accustomed  to  carry  on,  and  which  had  been  perform- 
ed to  New-Orleans  only  the  year  before,  in  the  same  vessel.  It 
Is  very  improbable,  that  he  would  risk  so  large  a  cargo  in  a  ves- 
sel which  he  did  not  deem  sufficient  to  cany  it  safely,  and  he 
could  not  calculate  her  condition  so  nicely,  as  to  think  her 
suffieient  to  go  to  Havana,  and  not  to  New-Orleans.  Be- 
«des,  the  immediate  cause  of  her  inci^acity  to  proceed,  arose 
irom  her  striking  on  the  Bahama  Bank.  The  question  is, 
was  the  iM'each  of  the  condition  of  the  bond  produced  by  a 
peril  of  the  sea,  or  unavoidable  accident— or  merely  from  the 
&ult  of  the  defendant  ?  If  the  former,  the  verdict  should  be  for 
the  defendant)  if  the  latter,  against  him. 

Vtrdkifar  de/endgnt. 
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Omnir  vm.  Sarkiemto. 

Tbit  defeiriaiit  wis  discharged  bj  the  Baakrapt  Law  of  TenerHT^^  in 
1801.  In  1796^  a  suit  was  instHuted  against  him  and  Bnadner,  in  New- 
York,  by  capUtai  and  s  judgment  was  obtained  a^^nst  himy  on  the  yeidict 
of  a  jury,  in  1797.  This  suit  was  instituted  upon  the  judgment,  to  whicl| 
lie  entered  the  plea  of  bankxvptcy,  and  a  disclisrge  by  the  laws  of 
Teneriflc^  subsequent  ta  the  lenCtion  of  the  Judgment.  -  '^ 

The  Jsw  of -tlie  omaitiy  wliere  a  contvact  is  made,  is  the  bw  of  the  osn- ' 
tmc^  wherever  peHbrraaaee  is  demsndsdi  and  the  same  law.  which  cte- 
ates  the  charge^  will  be  regaide<^  if  it  operate  a  discharge  of  the  con*, 
tract 

To  support  the  plea  of  bankruptcy  m  this  case,  the  defendant  is  bound  to 
■how  that  the  contract  was  originally  made  at  Tenerifi^. 

The  Consdtatioii  of  the  United  States,  intended  to  rest  in  Congress  the 
foD  power  to  dedaaetbejii^gments  of  oDe  state  Court  coneipive  in  every 
ether;  and  the  *<  Act  to  prcscabe  the  mode  in  which  the  public  adi^ 
lecoidsy  and  Judicial  proeeedii^^  in  each  slate,  shall  be  authenticated,  so 
as  to  take  effect  m  eveiy  other  state,"  has  decbued,  nW  that  they  shall 
have  full  power  and  condusiye  effect,  but  that  they  shall  have  tueh  effect^ 
m  every  other  state,  as  they  possessed  in  the  sUte  whence  tbey  w^re  ta- 
ken. 

The  ju^iment  dbtuned  against  the  defendant  in  New-Tod^-isoonclusivev 
and  extn^foishes  the  original  contract;  and  the.  diachaif^  of  the  defend 
aflt  in  Tmeiifie,  u  no  bar  to  thia  action.  « 


JLHIS  w)»  an  action  of  debt,  brought  on  a  judfgment  redt>v(|red 
IB  the  Mayor's  Court  of  New-York^  in  an  action  of  att«8t>fiif 
agunt  the  defendi^t  and  MahoBy,  as  pairtnerst  laid  to  h^ffj^ 
been  made  at  Madeira.  Pleas,  nii  debet  and  liaiiitrttptcy  of  de-^ 
fiendant  in  1801,  and  certificate  ef  discharge  at  Teneriffe. 

By  the  Nev-Tork  record^  it  appears,  that  .the  cafiim*  ad^r^ 
s^ondeTtdMrn  waa  executed  upon  the  deiendaHI,  l^iit  ^fit  .on 
Mahooy.    The  .defendant  ei)teiQ|id  i!n.i9tt«9K«vyGe;||f  ;i(eii«ai|^ 

Vol.  in<  C 
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in  1795,  and  pjeaded  non  a9gum/i8U,  la  1796,  he  ^as  called^ 
aiKl  not  appearing;,  a  'furyWas  empannelled  to  try  the  iasoey 
who  found  a  verdict  for  the  sum  now  demanded,  and  in  1797 
judgment  was  entered. 

The  bankruptcy  of  the  defefdant,  md  the  proceeding 
ag^amst  him,  according  to  the  law  and  usage  of  Spain,  in  the 
island  of  TenerifiTe,  in  1601,  and  his  certificate  and  discharg;^, 
wfere  fully  proved. 

For  the  plaintiff,  it  was  argued— 1.  That  it  is  not  to  be  prc- 
auived  that  the  original  .contract  was  at  Teneriffe,  or  in.a  coun- 
try iubject  to  Spain;  and  that  to  nake  the  proceedings  at  that 
islvid  operate  as  a  discharge,  it  was  accessary  for  the  defend* 
ant  to  prove  tMs  fact.  Dofigl.  1.  1  EMt,  6. 
*  3.  That  though  it  were  made  tt  Teneriffe,  still,  the  Judgment 
merges  the  original  contract,  and  affords  a  new  consideration 
for  the  assum/i9it^  even  though  the  judgment  should  be  consi- 
dered as  only  firima  facie  evidence*     6  Rep.  44.  6. 

3.  But  i|^t  ceruinly -to,  if  the  jt»<ifif  nt  be  a^cluaive;  and 
that  the  eonstitution  and  fawof  Ceogiwa  (vol.  i.  p.  1  IS.)  make 
it  conclusive.    2  Dall.  3(9S. 

All  these  points  were  controverted  by  the  defendant,  and  the 
cases  below  were  cited :  2  Ld.  Kaimes'  Equity,  367.  365.  374. 
Campb.  63.  1  Caines'  N.  Y.  T.  Rep.  460.  1  Johns.  N.  Y.  Rep. 
434.  I'MlMM.  Rep.  4pl.  1  DaU.  .191.  361.  5  East,  134.  Coop« 
Bank.  Law^  Appea.  27%  30.  1  Dall.  239.  6  Johns.  N.  Y.  Rep. 
287.  9  Idem.  132.  9  East,  192.  5  Johns.  37.  Coop.  B.L.  361 
to  373.  8  T.  Rep.  60f . 

^.^«i5f/.,VG  rOJV, /tttricir,  charged  the  jury.  We  ahdl  consi- 
der the  TaKdity  of  the  plea  of  bankmptef  and  discharge  at 
Teneriffe-^  1.  )n  relation  to  the  origlDar  deht^  kidependent  tA 
the  j  udgment  on  whieh  this  action  is  founded-'^iand  3.  As  it  may 
aftct  xhix  jndgment. 

First.'  The  rule  is,  thut  th^  law  ef  the  country  whera  a  eon- 
tlHkt  is  tiiMis,  :is  the  law  «f  Ihe  contract,  wherever  perform- 
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ance  tt  demanded;  «id  the  same  law  wbitk  cteat^a  Uie  chargt^ 

wili'be  regarded,  if  it  operate  a  discharge,  of  the  contract. 

TTh^  laws  ef'Qoe  cOTintry  can  hav«  in  ^iMpniseJves  no  extra- 

tmrmtowiwi  Ibrce,  exeept  ao  far  as  tlye  cenuty  of  other  nationa 

flmf  extend,  to  give  them  effKt;  and  where  ia  tbe<i)atioo  that 

wW,  or  ought  to  acknowledge  the  YaikHty  af  ioMtgn  iawa^  le^gia* ' 

iBting  ovet  persona  not  within  the  jurisdiction  of  such  foriig» 

cowitrff  and  affecting  contracta  not  catered  int»<daewhere)  aD4 

with  a  view  to  other  laws  ?   It  is  said  that  France  acknowledged 

tiHe  hindiAg  force  of  foreign  ha«ikrupt*taw8,  to  discharge  tfa* 

foreign  debtor  from  all  his  contracts,  wfiererer  mads.    If  tMa 

be  so,  we  can  only  saf,  that  the  comitf  of  that  mition  is  marked 

b^  a  whimsical,  and  we  think,  irrational  oppositioByto  that  which 

obtains  in  naost  other  countries.     She  disregarde  the  decisions 

of  foreign  jnfftoe  Covrts,  so  ita*'  as  thef  a^et  the  siiA>jeots  of 

France,  although  they  are  C#yrtaof  tia^  har  of  nations,  and  al- 

dwa^h  sH  the  world  are  iboHthiailf  parties  to  tile  causes  they 

decide,  and  the  captOr  and  capMired  aee  ia  ivaiity  the  immedl* 

ate  panies;  and  yet  rtleawhiaits  tolbreagn  municipal  laws^  alFecC^t 

log  the  intereats  of  French  subjects,  apon  the  grband  of  a  aMwa. 

fiction,  which,  in  reality,  favours  only  the  subjects  of  the  coantry 

where  the  law  operates,  to  the  unjust  exclu^on  of  her  own 

sabjects. 

It  ia  said,  that  the  nde  observed  in  the  state  of  PiiMt^  ania, 
k  different  from  that  wtach  is  approved  by  the  Coait  as  tha 
l^aeral  rule;  and  to  prove  this,  the  case  of  MiHer  vr.  Halt, 
has  "been  qootad  and  relied  upon.  In  «he  case  of  Auiks  V9, 
Oreanieaf,  deeided  tea  or  twelve  years  ago  in  the  Circuit  C<ftirt 
of  -Virginia,  upon  the  groand  that  a  coatract  made  in  Virginia^ 
was'aoi  discharged  by  the  kftolvent  kaw  ei  Marytaad  pMiller 
ve.  iiaH  waa  cited.  It  was  thea,  and  eaatinaes  %>  be^  oar  opi- 
aaaa,  that  that  case  is  coaaistenc  wilh  -^le  rule-  befere  laid 
down^  die  debt  having  accmed  at  Baltiaiaae,  where  the  goads 
fftre  sold  and  tbo  money  reoeiired. 
I^  then,  the  ge0arai mUi  bav^irtaOy  ilpMr  it  le  eteiMi&r 
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to  the  ftuppOTt  of  tilt  defence  act  up  in  liis  Iriose,  in  rdatian 
to  the  origfaud  contMct,  to  pioTe  that  k  wis  made  at  TcaeriM^ 
or  in  tone  place  govened  by  Spanish  laws.  Ho  iliract  piooC 
of  thb  fiict  has  been  given,  and  ccrtainlf  the  circnnialancc  o£ 
the  defendant  having  generallj  veaided  at  Tenerifle*  from  the 
year  1790,  to  the  year  ltK>t  Ibmishes  a  very  slender  granndfbr 
preshmiiig  it«  Occasional  absences  have  heen  admitted,  at 
which  timea  tho  contract  in  qneation  aaight  have  been  made  at 
Madeira ;  or  it  may  hare  accrued  there  although  the  defendant 
had  never  left  the  island  of  Tcnenfle;  since  it  does  not  sppesr 
where  Mahony,  the  other  partner,  lived;  and  since  the  ddit 
might  have  been  contracted  in  a  variety  of  wajrs  at  Madeira, 
though  both  partners  had  ahraya  reuded  at  T«ieiille.  If,  then, 
this  debt  was  not  contracted  at  Tenerifc,  the  cause  is  agunst 
the  defendant,  independent  of  any  change  predttcod  by  the 
judgment;  but  as  it  in  p^saihie  the  jury  may  not  view  the  evi- 
dence in  the  Kght  it  is  seen  by  tka  Court,  it  may  be  necessary 
to  consider  the  second  point;  which  k,  ^aA  the  judgOMnt  so  far 
alter  the  nature  of  the  original  coniraot,  that  it  oould  not  bo 
discharged  by  the  proceedings  at  Teneriffe,  on  the  bmikruptcy 
of  Sarmiento  ? 

it  ii  contended  by  the  counsel  lor  the  plaintiff,  that  the  ori- 
ginal contract  is  so  completely  extinguished  by  the  judgment, 
that  it^hnnot  be  noticed  in  reference  to  any  question  to  which 
it  might  previously  have  given  rise,  and  therefore  that  the  debt 
must  be  considered  as  having  accrued  under  the  judgment  in 
the  statA  of  New-York.  This  is  cerlaiidf  two,  where'the 
judgment  is  conclusive  and  unexaminahie,  in  a  Coutt  of 
eOiMrdanate  jurisdiction;  nor  does  the  Conet  mean  to  intimate, 
that  the  rule  would  not  be  the  same,  in«  case  where  the  judg- 
ment is  only  ^rima  ftHe  evidence  ai-  a  debt  But  smce  this 
latter  point  has  not  been  considered,  and  the  Court  is  prepased 
to  give  an  opinioo  upon  the  great  question  which  has  heen  dis- 
cuased,  4  the  conclusiveness  of  a.  judgment  of  a  itatie  Coitft 
in  oterpL  other  state  of  the  Unkm;  it  is  thought  heat  to  decide 
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it  mnfy  that  the  ^aiBUnay  be  pint  at  re«t  in  this  CeuH,  as  w^ 
as  eteewhere,  in  case  it  shoaJd  be  deemed  pfoper  lo  take  the 
opdnioB  of  the  Sapvcae  Ceurt  upon  it.  Ifi^e  never  expect  to 
bear  Ibe  quesiiMi  more  ably  argued. 

The  first  aeoion  of  the  4ih  article  of  the  Censlitotioii  of  the 
United  States,  declares  that  «<>fcll  findi  aod'credit  shaH  be  gireoi 
in  each  state,  to  the  public  acts,  retards,  and  judicial  proceed-* 
iDgs  of  every  other  state.    And  ishe -Congress  may,  hf  yeneral 
laws,  ptescribe  the  manner  in  whicK  suth  acta,  recmrds,*  and 
proceedings,  shall  be  proved,  m0d  tkt  tffect  there^J"*    Thia 
seetiDo  has  three  distinct  objectet  K  To  dedare  that  fon  fiAth 
and  credk  shall  be  giren,  in  each  state,  to  the  recovds,  fcc.  of 
every  other  state.    2.  The  msnner  of  authentioatlng  such  re- 
cords, ace; . and  3.  Their  efre<^  when  so  aaihenticated.    The 
first  is  dedtaoed  and  estaUished  by  the  Constitution  itself,  and 
was  to  i|sceive  no  aid,  nor  was  Hauseepfibleof  any  quslifipation, 
by  the  legislature  of  ithe  IMted^  States.    The  second  and  third 
objects  of  the  section  were  exp«essiy  refiirre4  to  the  legislature 
of  the  Union,  to  be  carried  into  eSbet  ih  such  manner  as  to  that 
body  might  seem  right;  and  it  will  preaendy  bar  seen,  how  very 
correct  this  reference  was* 

That  the  intention  of  the  Constitutien  to  Invest  Congrsis 
with  the  power  to  deeinre  the  judgmenu  of  the  Coarfo  of  one 
state  conclusive  in  dvery  esher,  and  even  to  clothe  them  with 
a  still  more  extended  force  and  effect,  corrttponded  with  the 
strong  and  unambiguous  expressiona  used  in  this  article,  will 
appear  from  tfeie-ibllowing  considerationa :  1.  It  ie'presumable 
that  the  enlightened  ^mers  of  that  instrument  knew,  that  b^r 
the  general  comity  of  natioos,  and  by  the  long-established  aniea 
of  that  countfy  whose  deoMSons  ware  onoe  wf  binding'  auAhoria^ 
in  the  United  States,  and  to  aeertam  period  lassa  still  observed 
and  adopted,  a  fordign  judgment  might  he  made  tlft^^undation 
of  an  action  here,  and  w«h  ftrima  /erArf  evidenee  of  its  own 
conwetaeaa.  it  is  highly  probaUl%  therefore^  that  tls^.Ceneli* 
tntion  hHettded  soHMthsag  mare  thaa  merely  taeeffsgiisl  :m 
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would  aHow  ki  caok  4tate,  at  kast  aa  wmch  bdth  and  eredk  ti» 
the  jiidgjMeiita  «f  a  ^ter  stalfe,  aa  to  fhoaa  Af  »  CMiatrjr  faMi^fe 
to  the  United  Sutes.  If  wMmg  mmm  waa  BMMm  tte  pitMru* 
8i#n  WM  ccdaWy  unnoceaaarf.  tt  wooidf  om  tka  oontraiy, 
aeafli  more  iaturalf  that  tio  GoMlitvtfaMi,  wtikh  wm  mtanded 
to  **  btnm  a  mora  pcrfSBctanMii,''  aad  a  laora  claae  and  iiAiaiiate 
dtnttesiott  of  the  statea*  tlm  hari  akistod  under  the  ceafederaN 
liov)  wo«hi  coaaUef'tha  jttdifBieiiU  of  the  aererai  ataaaa  in  i«- 
hftion  to  oaeh  <»tfaerf  aa  donMia  rathet  than  imigD  jttdgaMata. 
%,  Theahai^oftfaclangwgeefthiaeectiottoftheGilBati* 
tntioiH  froaa  the  ]iarallcl  ■sation  ef  the  aaliclea  of  coafisdeialkMiy 
.  afibrda  a  atieeg  feana  for  the  opuuen,  that  the  farmer  was  in- 
tended to  five  te  the  JHdf^anta  of  each  state,  within  the  other 
states,  a  mere  cxteeaiv«  iatcA^mi  eftct  than  tJie  ayle  of  law, 
fininded  on  mere  aemstyf  had  aHowed  tai  fareign  jitdjgpBeets. 

The  fourth  article  of  ihe  cea^Mtoatiett  goes  no  farther  than 
to  declare  tlmt'  i«  full  idth  andcredk  shall  be  giran,  in  eacli 
•  Slate,  to  the  records^  acta,  and  judicial  ptoceedhigs  of  tlie 

'  €ourta  and  m^giatratea.of  every  other  sute("  whereas,  the 
Constitution  proceeds  to  add,  that  Coagreaa  maf  declare  what 
shall  he  the  affstt  of  aesh  ivcoada,  acts,  and  jadicial  proceed- 
iaga.  Ami  what  reaaoMUe  ohjeetleni  let  us  ask,  eaa  be  offer* 
ed  agaiaat  eatcndieg  to  the  judgaaanta  ef  each  ataae,  in  erer^ 
other  altfte,  the  rule  which  is  applkaMetodooseatic  judgmenta 
within  theaaeae  suee  ?  Uoeg  it  consist  with  the  peace  of  ao* 
dety,  with  the  Intareal  or  security  of  indiviAiaK  t^^t  a  quea^ 
tion  which  has  once  been  foirly  tried  aad  ^ecidsd,  aheuld  be 
ruifataJ  again  and  agaia,  before  other  trihmwia  of  co-ordinate 
^iriadKctiooi  aa  often  as  one  ef  the  pelties  may  oheese  to  with* 
draw  himaelf  foam  the  jnriaalsctien  of  die  siats  where  the  deci* 
sion  has  been  made^  Is  tt  right  to  open  again  the  deer  of  iiti* 
gaison,  whiab  hm  «nce  been  regulaaly  chiaed,  and  to  re«aKamiiie 
th»v*arl||iiy1  oaua^  of  action,  when,  possibly,  by  thedeath  or 
ef  wsmesses,  er  the  loaaef  oMier  le»imeny»  t|M»  jnatice 
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of  tteeasecaaiiAlmmnbeTetKhedl  B«t  kisobjedted^tluft 
tke  fttdipnent  may  be  unjust  upon  the  merits  «f  th^  ciae,  or 
onoaeoMs  4a  pokkt  of.  law- ■*«<!  ouglit  aucb  •  deciikwt  it  is 
aofced»  4o  be  oabflMttad  Id  m  the  Couitt  of  anotinr  atate  I  yTo 
UMWeff  that  tiM  contrary  of  all  this  oasht  lo  bo  pnaaomed-*- 
aod  let  Oft  ask  in  retoroy  wbicl^  ia  the  state  that  ainids  ao  pre* 
eoiioeot  for  Tirtne  and  kooviedge^  as  to  say  iritb  oonfeMlBo, 
t^  the  judgmeiita  of  her  Goorta  would  he  more  juotf  or  4009^ 
coDaoDant  to  lawf  than  those  of  her  mter  states?  We  admiithoc;, 
tho  aupiKiaed  caae^  upoo  which  tb»  objectaoo  ia  fimttdod,  ttay 
aooaetimes  happen »  but  we  are  Ar  from  ooooadMgi  that  in  aU 
c^isa  the  evil  would  be  reasodled  by  a  jre-ezanriaaAiaii  of  the 
cause  before  another  lytbuiudi  in-  another  state;  and  tho  general 
j|;ood  forbida  that  this  should  bo  done. 

We  DOW  pxoceod  in  iait<i>s>in  what  mannw  Congress  eneri 
cised  the  power  conUod  by  thoabopesanliaiiof  theCnnatitutiim 
to  thai  body.  Asa  hsf  totib*  inlemidii  of  the  legtalatoEe>  tho 
title  of  4hc  law  which  is  now  to  he  examioed»  deaenres  peculiar. 
je^ud.  The  wiil  of  th^  firopla»  eapreased  in  the  tection  of  th^* 
Constkutten  befoio  meotk>ned|  reiaaiDed  unfulfillrd  until  C^n% 
grets  ahouU  hare  made  pi«>?ision  rospecting  the  two  objects 
whi«h  thnt  section  had  referred  to  them;  and  the  title  d*ilM% 
in  explicit  terms»  the  dotnnnination  of  that  body  to  act  upon 
both.  Tho  words  srei  ^  An  Act  to  proscribe  the  aodejn  which 
the  public  acts^  recordai  and  judicial  proceedings)  in  each  statot 
shall  bo  authcDtieaiedf  «s  at  te  tuke  ^€tt  in  eutry  ether  Mfeie" 
The  law  then  proceeds  to  make  provision  for  the  irat  of  theto 
nnoirod  ohjects^l^  proscribing  the  mode  of  anthentioaiiont  and 
than  declares)  that  t^ahe  said  records  and  judicial  praceedin^S) 
s6  nuthnnticsiedy^siMil  h«NS  such  Mth  and  credit  given  to  them^ 
in  every  Court  wiiliin  the  Vnited  Staleai  U  thop  have  by  lai« 
or  usage  in  the  Cninta  of  the  state  frdm  whnnce  they  shall  bo 
taken." 

It  bwM  been  eontended  thnt  this  latter  oenteneo*  (fosr  <tero  v« 
but  two  in  the  enactfaig  port  of  the  lawO  meana  ifto  tuare  than 
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4uit  M  fittUi  a^  cndk  shall  be  gmti.tothei«cord  soMllica- 
tkatedy  as  evidence  tbat  such  proceecfiagi  were  had,  and  fuch 
jadgmcDt  rcadered,  as  the  record  iroposlk  But  the  selcucc 
doq^  not  go  so  fiy  as  tWs ;  fer  it  does  aot  ^^/uil  fidth  sad 
credit,  bat  •ticA  ttth  aod  credit  as-the  record  has  in  the  state 
hom  whenee  it  is  tafceo*  Nowt  Congress  had  do  authority  to 
'de^are  that  AiU  £nth  and  credit  stouid  be  given  to  such  pubKc 
acts  and  records,  as  a  matter  of  evidence;  becaoae  the  sopremo 
Jmw  o£  the  land  had  already  pronounced  upon  that  subject;  and 
a  steAar  declaration,  by  thineabordinete  body,  would  have  been 
idle,  if  not  misphiowsns.  If  tiis  sentence  meant  to  qnalify  and 
restrain  the  eredit  to  which  such-«ndenee  is  entitled  under  tke 
Constitution,  by  referring  it  to  the  rale  l»f  the  state  laws  and 
usages,  then  such  intention  wouM  be  a  palpable  violation  of  the 
Constitution,  which  gave  to  sueii  siMsnLey%ll  fiith  and  credit. 
It  is  impossibly  ihsstifaiL»  so  raassie  the'lofiiisClire  from  the 
charge  of  foUy  or  ucurpadon,  but  hfcnnivig  the  last  ssniieiico 
of  the  law  to  one  of  the  two  ofajecu  refeired  to  that  bodyby  the 
Geristittttien;  and  sinoe  the  mods  of  antWntii  sling  public  acts 
and  records  had  been  provided  for  by  the  ftrst  sentence,  the 
oondusion  is  inevitiAile,  that  this  nsntence  waa  imended,  and 
could  only  have  been  intended^  to  declare  the  fwe  mrnd  ^fhrr 
to  be  given  to  records  and  judicial  pcweeedings,  when  so  an- 
thenticaied.  Under  this  view  ef  the  snb|ect,  the  power  to  limit 
the  effett  of  such  judicial  proceedings^isjondoubted;  and  it  was 
wisely  left  to  the  discretion  of  Congress,  to  regulate  the  degree 
of  force  to'be  given  to  apch  proceedings.  F^r,  if  Ike  Censtitu* 
tfam  or  the  law  had  declaiwd,  generally,  that  ^he  judgmeoils  m 
ono^  state  should  be  conclusive  in  every  orimr,  very  embarrma 
ing  questions  would  have  aiimn,  asto^fceiAefree  to  which  thef 
were  conckisire*  If  jmt  ^onekislfe  Jn  the  state*  where  the 
judgment  was  rendemd|*k  might  hare  been  attended  with  mis- 
chievous consequences,  to  declare  them  so  in  other  states.  In 
some  of  the  stales,  perhaps,  judgment  upon  sn  attachaaent  may 
be  eonclnsivo  only  as  to  the  ^ihmg  atmclmd  \  in  otheniy  it  may 
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ba.80  ario  tbe  nvMtr  4«cUed,  and  to  nnHinn  igtiBtt  tlie  per- 
son tad  estate  of  tlie^kAndajic  generally.  Ib  ottwrt  aguo,  the 
keot  oMf  be  OTT  Ar  incandusiFe,  tiM  it  may  be  opeoed 
eaamiBedy  «p«a  4ke  performanee  of  certain  oott^tlofMS 
witbfli  a  UaAiAed  period.  The  ^roMHt  cese'tforda  a  strong  ll> 
tastralaon.  The  jadgmens  is  agaibst  Samisntr  tc  Mahooy^ 
althoMc^  pfocess  was  not  saseed  on  the  latter,  nor  did  he  sppear^^' 
or  tahe  defence*  Is  the  judgment  by  the  law  of  NHr-YQiit^ 
eenclosive  as  to  Mahony  ?"'^^po«iH|r  it  may  he  so,  upon  tke 
grovnd  that  it  was  a  partneiohip  sransaeten,  and  that  atf  oqa 
paitner  oMy  bmd»  so  he  map  dcjbnd  his  assoeiate>  Bot  a  dif> 
U^mt  count  of  reasoning  nHght  prevail  in  olher  #tates,  and 

■ 

the  law  might  coniadii  it  as  tmiy  firimm/meie  ^ridence,  <^no 
eridence  at  all,  agai^pt  the  deHqfani,  who  wss  not  served  with  ' 
the  prooeas.  T^ose^  avMNwh^y  of  other  cases  which  might 
be  put,  show  the  wisdom  mi  pit  Ugislatufe,*  in  gi*«dag  to  saoh 
jodgMi— ts,  oniy  such  credk^  as  they  possess  in  the  state  where 
they  wo^  rondered.  » 

Now^  let  me  ask  tfds  qaestio%  of  those  w^  ttaiy  the  eoncl«» 
nrenesa  of  the  judgment.  If  a  Govas  in  PsmnyWania,  should 
dedaK  that  a  judgment  of  a  New-Yorl^Coort,  is  eridence  0Qi|f  . 
that  such  a  judgment  wss  rendered,  and  that  the  same  is  eidy 
ptrima/acie  eridence  that  a  debt  is  d«e  or  not  due,  does  imt 
Court  give  as  mudi  ihith  and  credit  to  such  judgment,  as  to 
g^ren  to  it  by  the  laws  and  usages  of  the  state  of  New- York; 
which  pronounce  it  to  be  evidence,  and  coHdoarrd  eyidencoi 
not  only  of  the  enisteiye  of  the  judgment,  but  qf  Me  right 
««Urd  U  Aes  dt^f4f  1%  then,  you  deny  to  suck  judgmeni 
they^ce  ead  ^^#giren  to  it  by^the  laws  of  New- York,  yuu 
depriTo  it  of  the  HLme  /kifh  ami  credH^  which  the  same  tosrtf 
attriboieloit;'and|in  trull^  Che  Inttar  espresiiisnsy  as  used  lii 
the  Act  of  Cbugfuss^  are  synonymous  with  the  fcrmer. 

Nothing  remains,  hut  to  answer  some  of  the  objections  imrile 
to  this  censtructidk.  It  is  said,  tat,  that  «he  judgment  which 
tbus  daioM  en  exempden  fVom  re^examination,  may  hare  b^eik 
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^,tiaTie^  tfai  ifiitflit  having  bnA  MpppMlpdMr  ti>i 
V  drfeoce^  If  tto  l«r  of  the  state  doefrMl  #MKl6iB  wMk  anout* 
tf^^  upon  the  imnMiliUe  dicltlce  oijfftk^  thn  the  Cmi^ 
vhkh  iiMdv'crtMiUf  g««»  thi  judgiiMii,Ar.«  tapMwr  CoImf^ 
would  provide.  «be  ittdflwi^  If  Iht  law  or  tbst  Qmatu  ■honiid 
jMTe  die  iajvred  paiCfr  wiUw^t  a  ■widjf  we  will  not  Mf^^bor 
ycaiise  hi  tbia  ca«i  it  Jattnoecessany^)  whether  the  Covrte  of  «m»» 
t)|tl^  state,  wevhl  be  hemabto  consider  such  a  jadgnunt  aa  oon« 
cJusire  or  not.  Bnt  if  thip^ahoiild  be  so.  bound,  thcD  we  can 
^f  fa|r»  that  the  Ael  of.Gon§rass  was  not  paased  with  suft* 
cieat  consideratioii*  sad  that  it  flM|^  and  onght  (o  been 
ad,  «a  to  (iTea  coocliiaMPe  efllpt  to  judgenenta,  aidf  i 
where  the  trial  was  pasfeetiy  Mr,  snd  where  both  pertles  were> 
or  might  hare  been  heard*  Vat  the  so|yosed  case,,  although 
it  might  form  an  exception,  fupMi^  W  ^Ma.gi!oiindLof  objec- 
tion to  the/ttk  it8ai£  ^  » 

.  Second  objeetaon.  «Th#  judgment  en  which  this  aalien  is 
founded,  was  e^  fiarte^  erroneous,  and  uiyust.  Aqswer*  There 
tf  no  leundatieab  iof  the  cem^ssnt  that  thw  judgment  was  ejt 
imrUy  because  lhe.de£i9<linKt  was  dOrred  with^rocessy  sad  plead 
i^  |e  thQ  action*.  If  the  judgment  be  erroneous,  it  weald  doubt-* 
Isss  have.  be«n  raversed,  if  the  defendant  had  thought  proper 
to  cany  it  before  sn  appellsite  Court.  H  the  plaintiff's  cknas 
Wis  unfouiided,  for  which,  bj  the  bye,  we  hare^nly  the  defend- 
ant's assertion,  he  haa  no  one  but  hinnelf  to  bUone,  for  not  haT« 
ing  pioved  it  so  at  the  trial  of*  the  cause. 

Thicd  dtyetttion.  If  the  jadgmenc'jls  te  iiare  auch  efiisct  in 
this  stale,  as  i|^  hap  in  the  state  of  New-Yeaky  it  would 
4  iktt  V  lands  lying  in. this  state;  an  eaebmion  might 
#|pe  the  Minor's  Court,- wheaeth4  jwdgntent  was  rendere4  into 
IhU  sute,  or«.aar»/iciea  might  He. .  Thea^  if  Ihey  be  eriis, 
are  altogetbe&lmaginavy .  The  judgment,  of  kuHSf  has  no  extra- 
temtorial  foaae;  the  laws  ef  .NewYorkean  gire  it.nase,  nor 
#ia  the  Act  of  Ceagaam  |tiw  it  The  Cair/«  of  the  other 
tttas  see  enjoined  to  give  aneh  faitfi  fndeiedit^toilyha  it  is  en- 
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titled  to  In  tlie  sktle  of  New-Tork.  If  h  be  conelottTe  ei^2- 
deace  of'^  right  it  eatablkhes  in  the  Couits  fvf  New-YoHC| 
it  ift  CtfocJosiTe  lieiv;  and  this  is  aii  that  the  Act  of  Coogreaa 
require*.  But  flierc  la  no  doubt  in  our  mind,  that  Con- 
gress may  giro  to  the  judgiMnts  of-tae  stale,  A  the  efect  which 
k  is  complaiiied  may  follow  from  the  rule  laid  down  by  the 
Court;  and  we  confess,  IMt  we  can  see  no  good  reason,  why^ 
such  an  effect  may  not  In  part  be  ^en?  Why  ought  not  a» 
execution  to  issue  upon  a  judgteent  rendered  in  one  state* 
against  the  person  and  ^SftctM  o^  ili%  d^adkuit  feund  in  i|iqf 
otiier^  It  is  uosMoeasary,  hmeyyr^  li^  moot^the  poticy  of  t)M 
j«ciwni'r»  wMch  mnsi  rest  with  Hengwta,  hs-  its  irisiom,  to 
9d6pt,  if  It  should  se*a  right  «B^1h«l  MIy  t#  do  so. 

Upon  the  whole,  at  b  the  opinion  of  the  Court,  that  this' 
judgment  k  copclusiye, anaamounts  to  a  complete  extinguish- 
meat  of  ith^  of^inal  €QBtii|ct»  wbei^yer  it  might  have  been 
midb;  and  consequjenll^  upon  t^e  lule  6nt  kid  ^wnf  tho 
banhniptry»certifiralie»aMd  diseiiitgeglihe  dshnidaBi  at  Teae^ 
iMb^  aSHFd  ao  bar  ih  the  pian|CliRs  ptmsut  dianaud,  and  yov  • 
Terfict  e«^  t»  be  fcr  the  planliff. 
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wrhe  ^liteiff  hftd  filed  a  biU  on  the  e«H|r  aide  of  tbe  Ciiciut  Caul  oT 
Georgia,  against  the  de^khoity  in  which  he  sought  relief  from  a  judgment 
obtained  against  him  upon  a  promissory  note  drawn  by  him,  cUiniing  that 
tiie  amount  of  tiie  note  had  been  paid  by  the  endorser,  against  whom  a 
^t  had  been  instituted  in  agitate*  Court  in  Pemtsylvinia;  Md  ^rfao^  havini^ 
been  taken  in  exebolkm  uader  a  lujrtii  ad  artfi^JMiOMfciiii,  gate  the 

c    tiff  oaHiin  seonWe^  (gfttufaida  found  of  no  'MiiMb)'«Bd  ivttk 
diaduffged  tan  Ui9  eMMiioa.  V^e  HiU  was  *aiaml  in  Ccotgati  «m1 

^^  the  pkihtiff  having  paid  to  the  dilendant  th^amount  of  tjbe  jindgmen^ 
instituted  this  suit  to  recover  the  .sum  'pti<|hy  him,  on  the  ground,  that  the 
discharge  of  the  endoaer  from  execution,  was  a  satisfaction  of  the  debt 
Held,  that  the  decree  of  the  Circuit  Court  of  Georgia,  was  condnsiye  on 
'the  pUintifr ;  the  same  fbcto,  as  those* now  refied  upon,  having  been  be- 
fore that  Gonit,  or  whMini^  Lr^  beentMtantted  by  the  piaintiff  ia 

.   .thebyg»tolM(»«idBMiMoftiieCoiM^attbe|p««fte 


The  c»e  «M  »  Mlow.:  The  defendant  ^covered  a  judg- 
xnent  against  the  plaintiff  in  the  Circuit  Court  for  the  district 
of  Georgia,  upon  a  promissory  note  given  by  Gibson  to  YouDgy 
endorsed  by  Young  to  th«  plaintiff,  and  by  the  plaintiff  to  tho 
defendant.  At  the  same  time,  the  defendant  commenced  an 
action  in  the  state  Court  of  Pennsylvania  against  Young;  re- 
covered a.  judgment,  and  issued  a  ciftias  ad  ^atUfaciendum  / 
upon  which  YoUng  was  taken,  and  afkarwards  discharged  by 
the  defendant  from  custody,  upon  giving  to  tht  defendant  cer- 
•tain  securities,  which,  however,  ph>duced  no  actual  satisftittioB 
of  any  part  of  the  debt. 

The  plaititiff  filed  a  bill,  on  the  equity  side  of  the  Circuit 
Court  of  Georgia,  ststing  that  the  defendant  had  rsceired  8a-> 
tisfaction  of  his  debt  from  Young,  and  obtained  an  injunction  to 
the  judgment  a^  lawl  '  The  dischso'ge  af  Young*,  oiat  of  ezecu* 
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tkttywas  aot  kaviHi  %»  «m  plundf; nor  mi  fcHh  k  hto  MS; 
obr  li  it  Btj|0l»d  in  the  4MndaBt*8  answer,  but  wee  friiypioTet 
bf  tie  depodtJOD  of- Mr.  DopomlhiUy  ttkaB-iB  the  caigwe.  TWe 
ia|uBede»  ves  disaelTed  ea  sM)iti«i»  aed  Jke  ceoee  eomuig  tm 
to  be  heanl,  the  Ceett  decfqpd  tut  tiie  jadgtneat  obtaioed  bf 
tlM  48fiBad«Bt  et  lflw»  againn  the  phdntif;  had  net  been  e«tMed» 
and  dimikaed  the  biH.    Wnm  tiiis  decree)  Mantferd  i^pealed 
to  the  Supreme  Court  of  the  United  SlatM,  but  not  proaecut^ 
fAgtheaane^itwaa^imiiMd.    Haring  pidU  ho-the  defbodanty- 
the  ameuBt  of  .the  j^dgaiiQal  obtidnod  mriaH  Uaa  in  the  Cvh 
«nk  Coart  of  Geoffg|a»  the  'phantiff  hnvflbt  thia  admi  to  re- 
cewer  It  baok,  aa  naonej  had  and  leeeifed;  upoit  Hhe.  ground, 
that  die  diaaharge  of  Young  out'of  esMcatioii  bf  the  defendant, 
was  a  satiAftJen  af  the  anh*,  m  i&«  taMmer^  aa  if  Toung  had' 
paid  the  moqagp^  and  beud^  that  the  aeturitlea  anigned  b^ 
Yo«g  te  the  dbfendam,  ii»Ml4  be  eairt&daiiad  m  a  iinlii*  i  i|fcij(  ' 
thouf^  afterwards  giren  i|p.«-  It  ajpeaw,  lluit  the  whale  sub- 
ject, as  urged  by  tjhe-pfariolMr  hi  this  c^soy  was  hi  efidaoce  b^  ' 
foe  the  Civcuk  Oeort  ef  Qeeigkii  in  the  ei|iutf  auk. 

Dalliia  and  j.  R.  IngersoU,  hw  tlw  plata^  contended— I.. 
That  t^  Recharge  of  Young,  out  of  eapecftiop^  was  eqiaivaAent 
te  aMiifc^iaft.  l|y  a  pvior  endeiaery  «rt  mmmmm^f  that  the 
payment  by  the  plaintiff  to  the  deffdan^  was  mkvmeh  monay 
leceiTed  to  hb  «ae,^which  the-  dqlaMbttt  could  not  conadpi- 
tioualy  retain. 

3.  That  the  decree  on  the  equity  side  of  the  Circuit  Court 
for  the  district  of  Georgia,  was  not  conclusive,  not  Jjf  i»g  a  case 
within  Che  first  section  of  the  fourth  article  of  the  Conj^tution;  ^ 
and  if  it  ii  open  to-ejuuninatiany  it  will  appear  that  the)Coi|K 
mistook  theinw^ 

3.  If  these  points  be  established,  then,  upon  the  case  of  Mo- 
ses vt.  MTarlain,  an  action  at  law  inO,  Be,  to  recoTcr  money, 
erroneoualy  paid  under  the  judgment  at  law. 

The  Court  stepped  Mr.  IngersoUi  fiv  this  Mmdant. 


TAMIA, 


^"^^ 


■p     *f     ■ 


"•^ 


rfwiMfcimwiM   fironifaiactioBi 

WBold  lif^  lo  wooMTfaiBk  rf^tf  paid 

svreracA  «dA  »  I*  iwt,  aNnoh  the  Co«tt  %f  m 

aplts;  idn,  tte  idaittMF  Mb  «Ibc«4 

AcrJBiiiiiUfcMtoHyibright^aad 

ted  lo  Ak  joTf  9  fe  »  41  its  p«m  Hm  vc»y  wm  iriuch  vm 

Wpofjlit  baiwe  tlie  eqal^  «ye  of  tlM  Cifcvt  (^Mtt  f^  the  dia* 

met  of  Qaorgia,  wketp  it  lacciwai  •  IM  iitiii—     tf  tte 

piwnf MT,  iwK  Igaatiiipe  af  fcta,  dM  MDt  ^»ta  Ma 

If  in  Mi  MU,  tite  fcuMlinn  aff  Mr. 

ittll  dia^laaiire  af  all  tba  faBti 

he  awiilrt  tlMia  Maa  aaaadart  Ma  hill^if  hekadthaugttltne^ 

caaaaif.    H  tiia  ChK»dtC><n«  enad  m  tfaaapiako  00  irhick 

^  dacm^mfcoiMi^  tha  phBDiitf  had  hia  ic^ialf  hf  api^ 

a^a^B  a0'  aBawv^BOwi  aau  vBav  aaiaiBaBBa*     a  ma  oadaaw  tBaBk 

IS MBdMiM  bttmaa  tkM» p«tiMi  ftrknoald  b«»rt»i|^ 

tJt  a  atate  GMfly  MmM  hfr  caaaMaiva  in  eaesf  other  'ataaa^ 
aid  fatt  that  the  jndgiMnl  afa  Ciacait  Ccmlj|  Aiin| 
ahita>  ahnU  ha  ca^adafed  aaafavaigo  jp^gMB^ii^ 
atate,  aad  anviaahia  taiw#>«  Ciiaiut  CfRiit 
mCMftaf  iha^aMta. 

at 


•  ■  • 
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iiction  fbvdunigies,  for  ft  mtHliotti  prosecutioiv-^.  Tti  chafging^  the  plain- 
tiff vilh  jMrrii^  itoien  eemni  utiokss  n^  ia  Hk  mamifiictafe  of  g«». 
fwdBf» wid^rnnhigllie jAuatiffto be iapriab—d tMN oa^  2,Uhna^ 
iiB«acM«c«M4Sw«^tiieiiliiMftaadteii^^  3. 

In  <»i«]if  the  plaintiff  to  be  indKted  in  tl^^ 

eeiTer  of  certain  artidet  used  in  makii^gunpowcler,  kneviog  them  to  have 
been  stolen ;  all  of  which  char^^  were  afleged  to  have  been  maBcioofr' 
Ijr  made,  and  withont  probable  cauae.  * 

0f tfie iBfllloe  efa  diwge  which  is  fbit  gMmnd  ofa  proaecutieti  fbr  a  eiAie) 
ttift  juiyttc  esdMiTely  die  judges.  Probable  canae  lbrsBd»  prowmtkw^ 
jsiyBii-Mtl  qaestiop  cf  hm^t^  §tm  WInt  dvMBsmMi  are  saftoient 
to^M<oiv^»  pffobable  caoae,  mu*  be  decidadli^tbeCoiiit{  but-totlw 
jmy  iftnmst  be  left  to  decide^  wbethcr  these  ckcumstaaeesare  piored  by 
credible  testimony.  *  -        . 

ftobabie  eraaa»  is  a  feasonable  ground  of  suspi^on,  topuptted  by  drcum- 
^idheienlfyilfoiig  in  thenselTaSi  lo  wamnt  %  cauticias  man  in  be- 
lOMseilfWSs  gniHy. 

Tim  JalibilliBii  mM.  the  writ  onivUcli  Ae  pUiMtf  iw  held  to  bul  in 
$Q0O(k  to  h»Te  IfMi  returnable  the  ftM  MoodpT  '»  AmmUr  ISOBf 
whereas  it  wm  letwnitife  the  first  Monday  in  Mmk  1809 :  heU,  i^t 
the  record  does  net  support  the  dec]aratio%  and  cannot  be  giren  in  eyi- 
denUce  to  support  the  cooat  hi  4he  deslaration  Ibr  damages  for  the  civil 
ttcdoBi,  and  Mdin^to  bail,  but  tt  msy  be  ived  as  evidence  Of  malice^ 


AiKM>»oBiP.wfaich^lret  toslwwtile  \MttMhU  wt  sedacad'h^i  ^ 


fioos  tkoscrvke  of  tlR  defnteta^  MS  jHt^daalled  in  end^ 

testiamr  ^  P'  >%^^  ^^^  ^^B  obtained. 
A  joint  commissiaa  to  take  a  deposition  must  be  executed  by  aU  the  coni; 
Buaaoneray  although  the  commissioner  named  by  the  party  against  whom 
the  witness  is  ofieredy  after  proceeifing  some  length- in  the  examination^ 

withdrew^  .tfid  sififiised  lo^ottyplete  it. 
Pq»en  liiBen  fto»  the  ji^Mea  of  tiie  party,  bf  tt»  aMermsn  bAfewtasai 

he  iras  brought  upon  a  crfaninal  charge,  tUo^Mties  making  the  chaige 


mm^ 


be 

T%t'mhKBhmg  ^ttttiatem  to  a  pftpa*  wk»  ililed  lh«t  he  m  caDed  in  to 
■gn  the  paper  as  m  witness  bat  did  not  lee  the  ptiei  ertaaim,  or  ae* 
kwwiftedge  it»  aMMi^  Ike^bolktold  ymitwastiidri^;recitteiit,  wiv 
a<lml|ifd  to  tf^lSfy* 

XHIS  wis«fiactkmlbr«iiia&kHiftpn»eciilioii--^K  Ipckac^ 
iagdw  pluDtiff  before  AldenoanKcppde  in  PhHmtd|»ble»  wkfa 
IWTiiif  stolen  a  breie  pounieryiBfld  three  drtuf^  ef  ttecUner^ 
•  and  caunn^  ^e  pUinlilF  to  be  inpriaoaed.  9.  In  bringing  n 
ciiKfl  aetlon)  and  deraandbig  excessive  bafl.  3.  Causing  the  plain- 
tiff to  be  indicted  in  the  state  of  Delaware^  ^  the  recetTcr  of 
fire  pieces  of  parchment  sieves,  knowing  them  to  have  beon 
fltflen.  AU  chargf d  to  liaTii  .bean  done  malifsovsly,  itad  witli- 
out  probMefcanae.  • 

Thecircnmstanceaof  tile  ca^whlcb  tfeat  dimpartan%  will 
appear  in  the  charge.  '    ^ 

WJSIfI^rGTO^rJ  JiuHct.  The  plaintiff,  having  some  akaU 
in  the  mjstery  of  making  gunpowder,  engaged  wkliflnjhfc 
Page,  8t  Co.  of  Vir^nia,  in  November  fr  December  ItM,  to 
superintend  %  raaanfiKtmy  of  that  article  which  Ihef  were 
about  to  establkh  near  to  Richmond;  and  wfH  a  view  te'obtain 
nlbrc  complete  information 'of  the  art  than  he  then  possessed, 
or  to  procure  workqiea,  or  certain  parts  of  macbineiy,  he  came 
to  the  northward  early  in'  December.  On  the  9tb9  be  put  op 
at  an  sin  ^ed  the  Buck,  witliin  haliT  a  mile^'  or  thetedboMs, 
of.  the  powder  mantrfactorjr  of  the  itefendaita,  on  the  •imidy- 
^i|Hi.  The  powder  ofiithia  ^tawadbctory  litd  obtiteed  great 
celebrity,  and  commanded  the  market,  in  oeftsequei^6t>f  the 
skill  employed  in  making  it,  and  probably  fronTthe  use  of  cer- 
tain  parts  of  the  machinery  employed,  particularly  the  parch- 
ment sieves.  The  piuntiff,  im^iadiatdy  after  his  aniv^at  the 
BiKk,  opaned  a  carpasponideoce  with  aome  of  the  deiai|4«Rts' 
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mt  which  fixtkM'  he'  slade  them  considflpible  ofiM  l»  indue* 
to  ieftme  4ie  terviee  qf  the  dcfeodaolay.  aad  to|otothd 
laiH^wrf^^HkhflKMMl.  He  M9^  nade  liieiii  pocimiary  ofr 
to  ptoeurain-  him  pBHemft  gr  flK»Mr«f  the  different  paili 
•C IM  nmehiDeiy  med  4^^  the  •defendants,  and  partkuladf  "U 
pvecnr^fer  him  a  s^ght  of  one  of  (he  brass  pounders,  or  a  pa^ 
Mrnof'i^ 

Tho  dafieiidamB,  hearing  ef  the  plaintiff's  conduct,  called 
npM  Mbb  ut  Ibe  tawim;  and  after  oSbini^  considerable  tIo* 
leBce»l»*hii  person,  eedered  him' t%  quit  the^Heighbottthood, 
urikft  he  did  on  the  Uth«  It  is  pn^ei^'te  aemark,  that  pains 
were  taiiet^by  tl|e  defendantt  Ip  pfeseree  the  secrcis  of  their 
«rt,  and  that  etnngeas  were  niab  %iliibut  leave,  admitted  fai- 
to  the  teaory^  Shoaay  after  the  plaintiff  had  left  the  neigh- 
heofhood,  tvn  of  the  detedmts'  woricmen  secnetlf  irent  o% 
and  at  the  same  time,  one  of  the  bnas  pounder^  was  missing. - 
Ttephsntiff  came  to  Phiiadelphs%  and  n  few  ilays  afterwards^ 
the  defendants  armed  here.  On  the  2fd^  they  applied  to  AW 
|^mn>  Keppeftsy  for  the  warrant  stated  in  the  6rst  count  of  tlu 
ilial^Hiiiiij  and,  on  jdieir  oath,  vaktod  the  property  chai^ged'to 
stolci^  n(  KHOOO  dollars.  The  oficar  to  whoa  the 
wae  deSHered,  met  with  tto^lnintiff  th#  next  day,  and 
ef  him,  if  his  name  was  not  Moans?  The  phMff 
deated  ii,  and  assumed  a  4ictitieus  name.  The  officer,  how^ 
vWngsatisied  that  ho  answered  the  description,  caumd 
to  Am  houei  of  the  high'JcanetaMe,  where  h«iAcimowIedg* 
«i  Mvself f  and  after  he  war  infofmed  of  the  nature  of  tk9 
ehnrynuguhiit  Mm,  he  put  to  the  eficer  this  q«estiottf-^9 
I  wae^pn  tk^  ilbmpany  ef  0^  who  had  stolen  certain  srAtdea^ 
mm  I  ^wUiiffW  The  oAiter  dedlned  ^Ting  an  answer,  ani  COB* 
dodid  his  flipper  to  the  eAee  of  Mr.  Keppele.    There  be 

and*  Igr  ovder  ef  tiie  aMerman,  hia  penien.wufi 
yfim  jsWliki  HMeie  wieie  feuad  hi  Me  poeket«beok, 
flMi  Mm'  to  Bi«#fi,lNI||B«9  ^  Co.,  and  from  them  to  him  bf 
Vou  in.  :    R  .  * 
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vfakh  it/appomi,  that  tte  piwifUl^  piflliwa  te  kb  arrest, 
Imew  that  tke  ddand^ftM  -vlwre^in  ifluia^lphia,  and  suspected 
I^M,  thef  were  faUowiB^^  his  atcys  that* ha  Jiad  obtaine4«tt 
tke  iiif<a|viataoii  be  wanlei,  to  €fiM^  Urn  Bktkfmmif  If  efiift 
lie  Brandywine  pumim  mmnh^Mtf$  and  that  aoota  of  tfti0 
Mbds,  "(eloDging  to  the  delMidant^4uid  left  tKem  and  gaae  l» 
ftj^moiid.  -     *    ,  '"(P      '^ 

The  alderman  committed  the  plaintiff  to  the  jail|^  Phihi.- 
delphia,  havmg  reqivred  ^ail  tor^hcr  amount  of  l%000  dsllara, 
which  the  plamti£P  ca|ild  not'f&Ta.  On  A^  STIi,  tha  plaiiitiff 
was  e^nied  belbre  Jadf^pAush,  on  a  kmbeat  corfim^^  wko  re- 
duced the  bail  to:  lOW  dolUi«|  but  this  he  CD«ld  not  fet»  add 
he  was  again  conaitttad.  CNi  t|p  t9th,  the  dcifandaii|a  ataht  oat 
the  writ- mentioned  in  the  sfpsnd  eouatt  for  aedocingiiie  do* 
feodaats'  workmen  and  senrants,  lynd  dcaiawdeA  baU  in  6Q0Q 
dollars,  whacif^  on  citation  helM  itlthf^  Rush,  irk^  radnced  to 
.600  doUara* 

The  defendaatsi  having  obtained  from  Iba  gofenwr  af  0||a- 
'  ^aiN,  a  requisition  t#the  govemof  of  Prmntjrlifaiia,  fiir  the  re* 
niOYal  of  the  plaintiff  to  the  former  state,  a»«  fusttfl  fron^ 
justice)  he  was,  upon  the  i^rrant  of  the  go^ctner  e£  Pemiyl- 
vania,  remo7ed»  on  tUl  6th  of  January,  to  the  jail«t  Mjw  Cas 

tie.  the  defeMlanudia^pitfnued  their  aivilatf tin PMMr^»» 
niaf^and  renewed  it  in*  Delaware,  kqwg  their  daaaagaawa  mm 
4o41ars.  On  the  4th  of  Februa^,  the  plaiivtifi;  upon  a  A^Jvaa 
t»t^9  obtained  Atom  the  CUef  Jastide  of  Delawaiw,  Inaa  dia- 
ej^arged  Ipom^  ooBfineaieo«L«l|dfr^Ule  criminal  ahavge,  lipm 

m 

(gfound,  U)^t  he  ought  to  have  baen  coQinuiUd  und^  a< 
fip^tn  some  n^istnitai>f  ^at  state,  and.  not  Wn^^K 
4f  the  governor  of  Peaoaylvana,  ^bi€k  only  aulliaebed^  ve« 
niOTaL ,  But  he  was  reotandedf  t6  answer  to  thoeifil ac«ian« 
lEbinkiiit  flow  to  oarrect  this  eapr,.  the  defenihals  0|itauied  a 
^^aind  warrant  against  tjie  plamiiff,  fraas  ajntt^e  fCtbanaaceof 
CMapras^^charl^  bim  sitl»  a^uii^ioiaMl  having  i^al^^abraaa 
«l6i|iper,  and  sundi7.otl|er,.^icle8|  of.flif  nim^^btW  *i^^mh^ 
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or  luiTBig  cmtiBod'nHe  iaAie  l»  to  ifeolcik.  It  it  admitted  tbflt 
the  stamper  m  Hit  fnwe  imttiiiiieat  with  dhe  poto4Br,iiitiitioiie4 
in  the  wammt  itsoed  bf  Mr.  ELeppele.  Od  the  ilUteC KUrel^ 
the  pliimtiff  WW  egaki  jdia^harfed  «poD  e  4«^mw  c^t^um^  om 
Hw  gVMOvi)  thtttHby  the  |«wof  DHwme  na  y^t^n  can  be  eom- 
aiitted  by  a  jo^  cT  jiifCipa,*  vho  hat  once  been  diachnifM 
vpien  4|||ke^Mr  cof^flw  from  confinemeat)  on  accpttnt*  of  th4 
same  offeoce*  Id  May,  wbUk  was  sent  to  tto  grand  jiuy^  eherg-' 
uig  the  plaintiff  aa-^be  rMeiyer'oC'lTe  pieces  of  parekment 
eieireaytiie  piepofty  ef  the  defindipitay  knoiring  them  to  be  stolen. 
The  jury  iamoA  the  bfll,  eod  the  trial  beii%  poatponed,  uptfn  tht 
I  BlotKnyof  the  pkuntiff,  until  Detanber,  (itoiiogaU  which  time 

he  ftriiaiwad  to  cooinementi)  wynn  » trial  before  tlie  petit  jury, 
the  defeodMt  wns  found  mot  foBty.  t'he  Attorney  General^ 
iSutk  movori  the  Coon  to  certii%  prdtoble  cause,  in  order  to 
oempsi  the  pMotifff  hfvssiitof  ay  the  costs  of  that  prosecu'*- 
tk«,  liider  theCeastitatien  of  the  stale.  Bat  the  couaiel  for 
Moods  agfeod  that  MaciicDt  ahoold  pay  theeoeUi  if  the  Court 
wooidfioiftialit  Ae  ceitiicate;  iA  asoieqaeace  ^  which)  thsr 
if0Kifiaata*was  aot  granted. 

Itohalaarsiaf  the  evidence,  exoapi  sach  psrtsof  ^  as  will  hc(r 
mmn  paptiniirly  hoficed  hetcaiker,  reiaies  to  tbs  plaintiff's  suf- 
foaiagSfWhiahiiemust  be  sekaovMoa^  were  very  great.  But 
itiatoto  observed,  that  sacopl  where  theyweso 
by  the  immoiMle  ajpeaey  or  interposition  of  the  de^ 
ao  infoiancoel/aaftke  ^ao  bo  dfa«n  from  thes^,  ter 
the  defendbnts,  idthoagh  they  may  be  considepsd  in  e^ 
tto  ^aaMgrSj  if  tto  plaintiff  has  ma^  out  such  a  mB^, 
bias  fb  a  venikt  for  say  thing.  Far  the  asbaolt 
tottwj  at 'the  Buck,  tto  defoadaats  have  been  indicted  and 
hp  a  fine  of  fifteen  d9%s%  each,  so  t tot  that  trMisafi% 
IM  hi  mi  iirtiaialiii  to  tovo  idfaience  on- your  minds^than  as  it 
mtif  baeonaa  m^  }9mi  in  tto  aoeount  of  matoe  charged,  upon 
the  defendants.  80,  too,  the  high  value  afliaed  to  the  articto 
ntongsit  tn  ha^!l»cnr  sH^an,  vi  the;  fliihaUlphia  wanwt,  abd 
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Ike  km  ftdiie  loed  to  the  mmm  «vtklBB|  to  tlHiOdawHB9  w* 
MDt,  aad  the  sdMNint  <rf  dlioH^Beft  rliimrit  in  tlie  civil  ssitt 
tooBght  m  PeemplTedia,  ere  eflif  le  be- ifmMf  wi  ie  iHliqp 
te  the  quettioD  of  neiicei.' 

Tlw  question,  Hicn,  ii»  em  tfce  Ji#w<iiii  liehle  Jqr. 
4n  focount  of  the  wemal  iten^lnulir>  Hippeiti  «*< 
iMHMtc»fi..ea>«tdfd>e|duiitiffad«k;  Mdai^tlw, 
Hehle  in  omseqaeeee  of  the  im^i  I  ii— i  in  Dcliw^w^  «nd  tJbe 
]|l§iiries  te  .which  it  fxpoeoi  4^  phintiff  ?  . 

The  qnestioD  upon  which  thie  cevm  Q^pt  he  decided^ie  not 

.  wheiler  the  fMntiff  hee  eufieied  froai «  chaxfeef  whith  tlie 
defendants  were  th^ethors^aini'whirh  wee  not  ilnnded^»mltl^ 
but  wh«*lher  the  charge  was  «■#»  naalicienrfy»  and  wMlpnt  pro- 
bable canae.  In  trials ioi  actisi^  of  Ais  aaUire^  it wef  h^nite 
consequence  to  maik  wkh  pflaciaion»^dieliMi  to  whiah  dm  lav 
will  justify  the  defendant  in  geing^  «rf  wiB  p«^nh  hn  if  to 
goes  beyond  It.  On  these  hand,  puMk^naline  and  pnhlissictt- 
fky  require,  that  eididen  ageinsf  th^  lava  ahenld  ^  bcfli|^ 
IntTial, and  %» pwiishqaeiH,  if  theirgnikbe  laiidaihai.  Courte 
and  juries,  and  the  law  oficers,  whose  dnty  it  is  la  eontnot  Ito. 
ftroseentioof  of  public  effsndera,  must  in  naeatanstaMna^if  not 
in  all,  proceed  upon  thnanfonnetinnof  ndiyidnal^  anitf  th^ 
netaona  are  too  mneh  epeonaagedy-vif  the  infcn»ei 
Us  own  responsibility,  end  is  bound  an  make,  good 
«t  aU  erentS)  under  the  penalty  of  responding  in  daiM«»te 
Hie  accused,  few  wMbe  found  boM  cpengh,  at  ao  flnr^»iWr^ 
to  endeanmr  to  pmoMa  the  public  good.  The  inleiaiei  mm 
mkbm  ha^e  a  fell  view  of  the  whole  gHMMid,nnd»ns^j 
«»  be  frequently  disappoinied,  by  endenee  whidi  ito 
My  can  furnish.*  Eren  lilia  be  pDSsesaed  i 
dencey  he  may  err  m  judgnsenti  and  in  many 

^  may  acqidt,  where  to  his  mind  th»preefc^  guilt  i 
It  i$  not  always  the  late  of  those  to  rtrmmantti 
it.  '  ■  • 

On  the  ntherlmftd,  t&crigMsofladlvadnidanren6eieb« 
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llgbtly  sported  villi;  anA  he  irli*  isYtdet  tliem»  mif^t  to  take 
oms  that  he  acta  tmn  pvtrc  motifs  aad  wiili  raawMlaMe  cau- 
tiam  For  thttimegntfoihiMJo^&n  coaim:U  heaMiat'barespoDr 
aiWe;  and  Jua  ilfcccrityittat  be  juiced  ef  bf  qtliriy  frpm  tha 
cimiaMtaMDBB  andar  vhich  he  acted.  H  withoet  pc^haUit 
caeae,  he  faaa  iacalpated  efi^^t^ei^  aad  a«bjected  hiaa  ta  fa^uiyt 
hi  Ida  fwaottt  chflracter,  or  esta^,  to  la  fiiir  to  aospect  the  pu- 
rity of  hia«matiTea,  and  the  jmf  are  tNntanted  in  pfcaiuBao|[ 
aaalice.  But  thMgh  naalaBe  ahoeii-  lie  psanred^  yet|  if  the  ac» 
Gttaaftiaii  appear  to  Inrre  henn  fiaaHdedupmiprohahle  ground  of 
svaptdDdy  be  k  excaaed  by  the  hm.  Both  anift  be  eiubHshed 
agaioit  hhn;  Tiz.  malice)  and  the  irant  of  prahfble  cauae.  Of 
the  fomM*}  the  jury  are  exchialaely  tke  jjadgea  ■  the  hittar,  is  a 
■uxed  ipieaiiett^  fcctaad  law.  lAThat  dvcumstancea  are  mM- 
casBt  (a  paa»e  a  prdbt^la  cauae,  nxuit  be  judged  el|  and  decid« 
ed  hf  the  Caairt.'  Bat  to  the  jury  it  moat  be  rpfiferred^  whether 
tlM  dnmaiaratrrt  which  anKNfltt  to  probaUe  cause,  ai^pnrred 
by  crttKbltt  ^aaliutfhy  or  uot. 

Wha^  sMft)  is  the  maauing  eC  the  term  ^  probable  cauae  ?'* 
Vie  BUfHir,  a  leaaouable  gnnmd  of  auipidou^  supported  by 

ftuftckady  ntroag  ih  liemaelrea  to  'Warrant  a 
Mie  belisfy.that  She  peraeo  accuied  is  guilty 
atfsfcaefcace  with  whichh^ la  charged.  What,  then,  were  the 
gaanadk  ef  euspieaanf  upom  which  the  deiandaiis  acted  ia  rel^ 
a»  4he  wamut  qf  AUeraflpa  Keppde,  under  whiehr  the 
rsaappreheo^todttudconihiitiedt  rbsphdntiffwas  a 
r,  aad  Ida  ^aiaetea  totally  u^nowu  to  the  defindanta. 
He  aaeft  aip  hir  itede  at  an  ehacure  Urem,  in  the  neighbour* 
heeJ  ai'^w  ^efeadanta'  ataauCKtory,  where  he  contriTed  to 
piauifh  teiiueaa  Internewa  with  the  worluaiea  easployed  there, 
iieafea  fmpom  ef  seducing  thaoa  from  their  engagements  with 

of  johiaipihig  froai  ^m  a  kii#wiedge  of  the 

^/mutmi  used  te  the  tnanuiactore  of:  gunpowder, 
w4M  the  iefeiMlaMLhad  earehMy  eudeamdutwl  to  kbep  secret. 
Hs  eikcs  OM  eff  flMMa  ia  paittcular^  •ewvian,  a  fewiird  Ibe 


^W"**! 


r 

*  '  m   !■■■    11  ■■— — »— fc^^ 

Ifcnm  «i.  Dupoiif 

'mi  *  ia>    I     »    ■      <        II  III 


MB*f*M|^««k^iir 


«. 


bringing  t»  him  a  brass  potadeiv  or  a  pMmm  of  it.    The 
pounder  was  brought,  was  afifcerwarda  coocayed,  and  about  the 
i^ame  tbae,  Ba^rman  aeeretly  AacondaA.    The  -plaintiff  caiie 
la  Phibdalpfiataad  akho«lgh^he soon  liktwaiJa  kaaw  that^ha 
Itatodants  werealaa  in  thia  city^  and  swpactod  tintithtf  were 
fbllowinff  hia  fbotstepaytaa  lie  aKpfesSaa  it  in  a  latter  to  hie  eiii* 
ploj^ONs  yet,  whan  acresMd  by  the  eonataMa,  he  dwied  hia 
^^mme,  and  put  tcif  tha^efiicar  n^fM^don,  by  no  manna  cakuhit- 
fei  to  allay  the  aesjlkiona'iiiikh  enited  agakift  him.    The  let* 
tera  taken  #ani  him  by  the  sMermaOt'  deetloped  fiiUy  4he  ob- 
jects which  had  earned  him  to  the  neighbonrheod  of  the  de^ 
fendants,  and.  caftta|n  allnsinnri'  to  the  actacle  of  machinery 
which  tlie  defendanta  ^ad  missed* 
Called  upon  to  decHcre  an  opinion,  whether  flMna  drconetan* 
' .  ces,  if  proved  to  your.  satisCsctaim,  aflMled  e  pstlMfale  cnnee 
.  for  the  prosecution*  in  relatioa  to'the^  brass  ponndsir,  the  Geuft 
'  feels  n<^hpvtatiDn  in  aaymgi^thhtthey  dftdjendailirfiifShei^thet 
the  plaintiff  has  no  peraon  but  himself  to  %laMie  Ibr /that  pre* 
secution,  and  the  sufferings  It  Jms  produced*    A  men  mny  un- 
designedly and  innocently  become  the  object  cf  suspkian,  end 
of  unmerHed,  Aeagh  justifiable  prosecution.  'Insnch  a  saecj 
he  may  with  great  proprietf  call  upon  his  snenaar  te  na^nit 
hinaelf,  by  strong  evidene^i  from  the  charge^nf  raahnsas 
maU>volencerbift>re  he  can  claim  tabe  excuaed  frea  Ihe- 
se^ences  of  his  conduct.    Btijt,  if  Me  has  intcptionaMy  srsad 
in  such  a  mannef  aa  to  cdnnecMamself  with  the 
guilt,  and  has,  in  fact,  psi^icifmited  ia  it*  shall  he  hp 
afterwards  tabomplain  that  he  had  heeeme  an  ehjeet rf  enspi 
cion,  and  to  clum  the  assMlanct  of  ihe  iaw»  to  eampiMielMa 
for  the  losses  to  whieh  he  had  thus  exposed  hiHaatf  ?  ■  i%  iUa 
case,  the  IfrMt  poundet  was^aken  and  eaniedl' «pi|^  il^<h» 
instigatien  of  the.plaintiff  (  was  in  his  pMsdasie%es  iMyiftlMaiidn 
aakhowledged;  and  was  then  concealed- bf  the  pmnsn.wheteek 
it,  and  wlba  i^ar wards  ran  tf<'  •n<Ld<idl  it  *#  Ue  Intlm 
^intiff's  gieuth  to.  sl|rft,U>ftt  tlie  risiiuiw^  hiscCW  pwfcabh 
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cause  for  «i»p#dting  )^n«'  as  the  feloB  ?  Bjat,  ii  is  asiidy  that 
alill  there  is  bo  proofs  that •«  lattcOjr  was^conmitted  by  any  per« 
apn ;  and  the  gMof  of  tfai^  is  -esseciti^l^  to  the  defence.  Wifch^ 
out  deternMMBir  cend^vely  apon  Ihe  aouudaevs  of.  the  dpc» 
trise  oGfitMided  Ibr^  we  must  be  pem^fi^.te  express  the  hesi- 
taticMl  of  the  Court,  in  appjf^Mng  itt  -  it  would  seem  to  demo- 
lish  the  whde  iground  of  defence,  ^lywcd  to  the  defendant  in 
this  actioB-;  %  aotwithstaniiik  f^  atmsgeft  circumstances 
ef  guilty  the  siofk^a.^f  the  action  iAko«ld,  upoa  a  fuli  exaroi* 
nation  ef  the  e?ideno9t9  he  furnished  by  the^^rsoa  suspected, 
turn  out  diftrestly  -bona  what-- they  apfieared  v^if  probable 
cause  shall  cKciise,  ifk  leiatioii  to  the  fM«r  suspected,  and  yet 
alford  no  protectioDic^ea  to  the  offsaceisu^posedM  haire  been 
coenritted.*  .Bnt»-itls  'by  no  metns  la^  be  adpitted  Ihat  a  iar- 
ecaf  was nateomoiAtteckyin  releliaa to  the  bmss  pounder,  Ba« 
MB  Byrapdeflnes  kitceay  p  ^be  <<tlie  wrODgfoilnltjaig  of  goods, 
with  mtent  to  epoil^lhe  4P«9ier  tatua  iucrh$"  amt  what  are  the 
£Eu:ts  of  this  case  f  Bowman  secratly  tooky  end  T#!3r^  away 
this  iiislBigBisslj  fill  a  reward  pvoaoised  hAm  by  the* plaintiff,  as 
is  proved  in  the^eausw;  and  he  coneeaAed,  or  otheawiae  disposed 
el  it^  aerthal  irwaa  lost  to  the  owner. .  Whelher  his  intention 
was  tn  ^oil  the  owaer,  or  lo  covrert  the  article  to  his  own  nse^ 
would  be  a  prp^e  subject  of  dtkqiriiy  with  a  jury,  upon  all  the 
aircumalanoes  of  the  case.i. 

Bat,-  it  is  proved  by  t^  wiliesses,  that  the  plaindff  after-r 
warda  ashnowledged  that  Bo^map  ha^'Ms^^a/lbe  pouader; 
and  whflhcr>  iu  technical  laogaaget  he  ha4  done  so  or  hm^  the 
eanaat,  in  this  action,  make  it*  an  objection^  that  in 
oC  alrict  law,  a  larceny  was*  not  oommitted.      * 

iU  tn4lia  three  draughts  of  maahiaery,  charged  to  have. been 
steioi  by  the  plaintiff),  it  must  he  admitted,  that  the  defendants 
proceeded  not.  aaly  without  probable  jsaase,  hut  without  aay 
canae  jit  all.  It  ibea  %at  ftppeari  by  the  evidence,  that  the  de- 
fendants ever  possessed  suoh  draughts)  and  coiiseque]U]y,''they 
could  not  hare  been  ^Jepr^ved  of  thcin»    T}\h  chatge,  (which 
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is  certainly  unfounded,)  befaif  oofeoected  lH  tte  same  wamnt 
with  another  wUch  w«ft  ivuniadi  «M]r  or  my^  not  htcwt  pao* 
duced  injury  to  the  ^abitiff  ^  aid  if  In  your  opfeMan  it  did  aO| 
and  iraa  oMliaiowly  nada  a  gpaottd  at  pvoaaoMMs  tbe  pimih 
tiff  la  entitled  to  •^eedMt  oo  that  acco«nt,  fti  aook  daaaagte 
aa  you  may'  tlHnk  nght^ 

We  ahall  noBce  the^uMrattl  taken  out  Ky  tke  deliMMlaiita  in 
Delaware,  merely  f^t  the  |ntf|iDaa  of  ofaaervtn^  that  it  ia  not 
made  a  dUtinct  gffound  of  ebarg*  agaiant  the  dafeiidaaiUf  and 
is  only  reliecl  upon  as  a  ciRumatane*  to  peoTO  malee.  Of 
course,  no  daaaagea  could  be  glTA  on  acconat  of  that  firoae* 
cution,  eten  if  it  had  haao  oMtde  withiM  prohable  ca«ie ;  and 
if  the  defendants  had  probable  caiise  foiujitwining  the  irst  war« 
rant,  the  gfoundj  of  iwwip^c  ion  had  reeeivud  «ddMonalaaian|;tfa, 
before  the  second  was  granted  |  the  |teintW  haidng  prefionaly 
Acknowleifged  that  tbtf  poudder,  or  atamper^^whaUk  flMtfti  th« 
same  thingO  had  li»en  stolen  by  Boirflaan,  Kmugbt  to.  htast 
and  afteraanfs  cMccaled. 

-  2»  The  aecoMd  ground iafcamplaint  is,  thn  indifl aaani  af^iilnaf 
the  plaintiff  to  Delaware,  fer  having  meeired  five  pteeea  mt 

m 

parchment,  fnir-uf  them  perforated  with  holea,'kn«urtog^^ena 
to  ha!f  e  been  stolen.  How  stands  the  tridanctt  in  ratetion  tm 
these  articles?  It  is  in  fuff^prdoT,  if  the  witnfts^  are  believefl, 
that  Peebles,  ope  of  the  workmen  in  the  defendanta*  manure* 
tory«  by  the  plaiiiclff's  procuramenty  cut  from  the  parchnacnt 
aiawaa  bdongftig  Wiha  detedaita,  without  their  knaartadge  or 
eonaent,  a  number  of  pieces  of -dilKH^nt  siuea,  whicb  the  plai»- 
tf  afterwards  had  In  iiis  p^aaeaaiabi  and  which,  warelpffaducud 
at  his  triH.  And  if  thb  evidence  required  any  aopport,  ^m 
finding  df  the  bill  of  indictanent;  and  the  agreement  of  Hie  plain- 
tiff's counsel  to  pay  the  coeta  of  that  pibsectttbn,  which  Hi^ 
law  eiwXised  him  froont  doing,  tmleaa  b,  eeniicaitarf>f  probahle 
cause  waa  granted,  are  atnmg  indeed  npoAthe  ^auit^f  prahu- 
hie  causes 

■ 

Upon  tiM^  ^hok,  if  Hie  jury  thiidt  tbftt.tht  fccta  uhsare  statud 
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ai|P  prored)  the  fffi^yr  ia.  iiat  6litia«d  totk  tefdict)  o  to  the 
two  charges  which  respect  the  ponhder  and  'sieves;  because^ 
though  be  should  hare  proved  malice  to  four  satisfaction,  the 
defendaJU*  bs^®  justified  themselves,  bj  proving  probable  cftuse 
for  thi^se  f^oaecutlona.  And  as  to  the  three  draughts  of  ma- 
cUnerft  fou  are  to  decide,  jvhether  that  charge  waaiiMdiciously 
madei  and  was  productive  of  injury  to  the  plahftiff. 

Thf  fi  lain  tiff  suffered  a  nonsuit » 

NoTB.  One  of  the  oountsin  1^  dealsntioBt  is  for  xa^kamuiy  bringiqg 
a  civil  action  sgaintt  the  plaiirtiff  A  Pcamsylyania,  and  holdfaig  bin  to  bail  m 
6000  doDusi  to  luppofft  wMefa,  the  plaintiff  ofilned  the  toooad,  in  which 
the  writ  appeared  to  be  rainrnablc  to  lit  IfsMh  ia09»  wheraai^  the  decfaoa* 
tion  stated  it  to  be  retumAk  the  tet  Vomky  in  Deceinbct,a0O9. 

B^  ike  Court.    Hie  evidence  does  not  a^pj^nrt  the  decteitioot  andt 
ibt&nSattp  the  record  cpnnot  ha  read,  in  oadeir  te  snp^rt  a  cUfan  fo. 
fcs  iwfcr  thiis  cennt    Bnt  jt  may  t»  used  aa^e?idBna»  si  msjirif,  in 
post  of  tbe  other  oonaan  /  . 

2.  The  Comt'  rrJInfd  to  suffer  a  letter  written  by  Feeblm  la  Browq^ 
Page^  Sc  Ca»  to  be  aead,  to  prove  that -Ike  writer  bad  offered  bia  aervices  to 
Blvwn^  Fagfe^it€n.,  sndthustorepcl%^sharge,thighewaatdnoed'bf 

IhepUotiffi  because,  it  Is  not  the  beat  e^idenee,  since  (aebles  might  bawa 
bean  eviBinad  under  a  eoiunisMon.  , 

3.  A  commisMon  to  Delawue,  was  directed  to  pn^  comnwshmen^  aonii- 
aaked  by  the  plsintifl(  and  te-two  nr  three  nsniinatfid  by  the  defendants. 
They  met  to  execute  the  -cdDunisBiont  and  sAfr  having  proceeded  som^ 
length  in  the  examination,  the  defendants^  commiaBioiiefs  withdrew,  and  it- 
Ihaed  to  go  on  widi  the  exeenlian  <^  it  fhe  odi«  two  esaonted  and 
J  t  iMi  iiid  ftc  commiflMon.    ' 

MyAoCtmrt.   TheMnaMaranbeiiigjaint,it«auldnolbeeitenMb|r. 
two  only  a#  the  eonanisnonen,  ahhou^  the  others  refused  ta  sot 

4  The  papers  taken  from  the  peison  of  ^tfae  phanCiff  by  the  Aii-fy^ 
withoiittbe  request  or  inteij^rence  of  the  defendants,  and  whkdi  were  used 
on  the  trial  of  the  indictment  in  Delaware,  were  offered  in  evid^enee  by 
the  defbndanla^  snd  objected  to. 

Bn  <ls  GMPf  .  We  give  no  ophim  as  to  ^fte  prapriety  aJT  the  aandnct  of 
the  aldeiniaiV  hi  nrtang  tfiaai  ktteis  finm  the  peiaan  of  tiie  pkuntiff.  Bat, 
baviog  bean.liken^  and  bebtg  in  the  dafendsnls'  possciayM»th^aisnarsa» 
aon  why  they  should  not  nsit  thsBL 
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Bowmu,  vtated  thit  1^  wv  ttikd  iaCb  tlie  nMB»4»  |i|^  %e  PHi«r  m  i^ 
nen,  but  did  not  tee  tliein  execute  tiM  mbm^  or  Acknnrledce  tkit  tiiey 
done  ao ;  but  they  both  told  him  it  wis  their  agreemcflt    Hug 

jected  to^  bat  adautted  by  the  Court. 

V       - 


« 


• 


*• 
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Stilui  v9.  TftA¥saub« 

'.   .    ■ 
Tlie  defendanty  as  master  of  tfae'Hop^  todk  oQ'board  a  quanti^  of  oofiee 

at  Lagmra,  the  property  of  Ln,  and  sigiied  a  Mi  of  iidbgr,  ^  defiver  the 

■one  toC.  mnaadelpUli,  to  wlMi  pott  the  Hope  was  about  ^  proceed. 

AiUiBifta»  Ih  iMi^  lH|rrowed%«iiB  of  i^jumey  ef  f .,  tli»ciip(aia  agn- 

f&  %«eoBd  bill  if  iidiitik  br«Mli  hMkipvhteA  te  deKtor forty^ve 

b^4rfti»sa«ieoeffec»L^Ttriififf,aaaaiwiifrtetfaeiepttymentef 

theniQiMy  bontywed* 

Helct  dwt  the  defendant,  althougk  he  had  defivered  the  whole  of  the  cof. 

fee  to  C.  ander  the  a^t  ball  of  lading,  was  Bible  to  the  pMvtiflS  fer  the 

ftrtf-fire  bags  of  eolfee  mentioned  in  the  second. 

a 

ThB  difcHi— t,  Mb  liaister  of  tMe  Itope,  lying  at'  Latpuira, 
tcMkVn  a  parcel  ofceiee  the  property  of  Bkr.  Lancaster)  and 
gave  a  Irill  of  lading,  to  deliter  the  sam^  to  Mt.  Kerns  of 

a 

FhilaMplna,  to  which  port  tlie  Teaaet  was  destined.  Lancas^ 
ter,  haTXDg  borrowed  600  dollars  of  one  Jacobs,  then  at  Lagul- 
ra,  gaye  ld|n  a  bill  of  exchange  at  aight,  upon'  said  Kerns ;  and 
fhr  securing  the  same,  he  obtained  a  bilT of  lading  from  the  de- 
fendant,  for  the  Mlverf  of  Ibfty-fiye  "bags  of  the  above  coffee 
to  the  plaimiir,  the  agent  of  t«ancaster ;  which  bm  is  dated  the 
day  after  the  general  bill  fi>r  the  Whole  cargo. '  By  an  endorse* 
me&t  on  ^e  bill  of  lading  for  tlie  forty-five  bags  of  coffee,  it 
was  agreed,  that  if  the  same  should  sell  for  more  than  tbe 
amoant  of  the  said  bill^  in  case  that  sho|ild  not  be  paid^  tho 
sniping  was  to  be  paid,  over  to  Lancaster. 

Updn  the ,  arrival  dl  the  Hope  at  Philadelpbia,  the  whole 
cargo  Was  delivered  to  Keins,  who,  refused  to  accept  or  pay 
Lancaster's  bill.  Previous  to  such  delivery,  tbe  forty-five  bags 
were  demanded,  by  the  plaintiff,  but  were  taken  hway  by  Kemsi 
who  had  a  permit  for  the  landing  of  th6  whole  cargd^  as  the  plaiv^ 
tiff  had  for  landijig  the  Ibrty-five  bags.   * 


M  ruat^t^Aniki^ 


SliUe 


Mr.  IngenoUy  fbr  the  defendant,  stated  (hat  fais^client  was 
mefeljr  a  stake-hoMer^  and  that  be  oolf  wnbed  the  case  to  be 
rightly  decided,  that  bis  client  might  not  lea^  hia  recourse,  io 
case  ef  a  Ter|kt  against  him;  for  which  Ipnipdsc,^  he  l^  no- 
Ijfled  Keens  to  appear^  and  defeiM  the  salt.  ^« 

Peters  appeared  %  Kerns,  aQfritexlubited  the  bill  of  lading 
for  the  whole  cargo  of  cofiesy  and  stated  that  the  same  were 
the  proceeds  of  an  outward  cargi^  sent  out  uqgier  the  manage- 
ment of  La|ftcaater»  bis  mipeiearfo;  bo^  h^  billed,  afc  the  same 
time,  titat  he  4ld  not,.^Mi  tte  past  of  Kama,  mean  to  defcnd 
the  suit,  Mt  iAionId  kSiye  the  ryifiwiil  to'jnsUty  hims^  for 
having  given  the  bill  of  lading  for  flie  forl^'-five  bags. 

WASHIJ^TG  TOJVj  Ju^ticcj  charged  the  jmy .  Whether  Lan- 
Cluster  or  Kerns  was  the  real  owner  of  this  coffee^  does  not  ap- 
pear;  and  in  this  ease,  is  imyiaterial.  il  nipf  beoimf  jic^eimry 
for  the  defendant  le  ascertain  that  ppint/ i|^  ense  he  should  have 
to  recover  aver'agpdnst  either  of  these  pasties,  what  mtq  be 
fecovered'agMB»t  hiln  jn  this  actioii.  But  there  is  no  questioiiy 
as  to  the  defendant's  MabiUif  to  comply  with  his  bill  of  lading 
^o  the  plaintiff.  U^  as  a  stake-holder,  he  ihonght  pnper  to«de- 
liver  the  property  tp  ^ther  of  the  .contending  partieai  he  ne 
doubt  took  care  4o  be  inden>nifi^ ;  enl  whether  or  not,  he  is 
bound  by  hi4ko«tract  with  the  pjainlsft .  Your  vetdict,  Ihefe- 
((fctj  must  be  for  the  plaintiff. 

FerdUi  far  lUainHf. 


M  fsnustlvamia, 


Wk^  m.  JohnMii  et  «L 


cargD)  which  he  rifaaedb  *  The  defendaate  threatanod  to  sM 
the  cargo,'!^  the  beoefii#f  those  it  pight  coooBm;  upon  which 
IVWder  consented  to  receive  the  cargo,  apd  adtertJMdlt  for 
sale.  .  The  difenilants  refused  to  deliver  the  catgo  tQ  tl 
c^aaer,  wnttil  they  were  |Ndd  their  account,  about  ibt^i 
ibr,  storage,  wharfi%%  and  other  eyenses  and  loss^tm 
they  had  been  exiKMedy  by  having  bad  the  cargo  soldng  onboard; 
and  finally^  it  was  agreed  that  the  defendants  sl^onld  receive  the 
said  un,  but  without  j>re|adice  to  the  plaintifi's  right  to  claim 
the  ^fe^to  be  decided  m  an:  umlgohle  actaiNk 

TMmfeiws  alloiti^the  detadaMs'  neeonat  to  tlie  amovnt 
of  about  1000  dollars;  mud  one  of  them,  upon  his  exAnhiation, 
stated,  that  the  vessisli  but  fer  having  this  c^go  on  board,  might 
have  been  employed  in  the  coasting  trade-^that  the  vessel  was 
injured  by  keq;yng  it  on  board>  and  that  they  c<|aeidered  the 
sum  allowfdf  only  as  a  fair  compensation  tat  their  iosses* 

DalM  ibt  the  deftmbnts. 

'Hallow#  cited  tiie  Ibllewing  cases,  to  show  diat  no  fheigfat 
is  4ue»M'the  vessel  breaks  grssind.  Abbot  179.  307$  and  that 
te  embargo  does  not  dlMolvo,  but  only  suspends,'  the  contract 
t»  carry  a  eais;e ;  •  T*  Rep.S68,  also,  Odin  v«.  The  fcisupnce 
CQaxprny  of  PcavyfvsMa^  in  this  Co«f%  and  3  J<An8^  3f4. ' 

WAemjV^TOJ^  Jutim.  if  *reg«lM^'bilIs  of  la^ng  htd 
been  signed,  and  ■•  law  had  sAerwtrds  ftosed  to  affect  the  conk- 
tract  of  afficigiiitmcni,  it  is  adaittod,  Aat  the  defefKknts  wese 
bound  to  edwy  tiie^goode,  all  soon  as  the  enifawgo  \ipaB  ^« 


But,  it  it  saidi  t^at  the  reftAi  of  the  captain  to  sign'lnlie  oT 
lading,  and  the«MMre  of  his  reeeipt,  made  every  thbi||  execu- 
tory, and  varies  tkis  fmm.  most  other  cases. '  We  tbtek  q«ll« 
otherwise.  The  mfoiring  of  ihm  receipt  ii  plainly  tliisy  thafas 
tiM  embargo  opetmUd,  for  the  presem,  to  inteimifit  lit  voyage, 
and  to  suspend  the  elbet  of  a  Ml  of  lading,.]! •ilL were  givan 
it  would  be  tuteoaanry  at  that  time  to  diglk  Aeii^  but;  that  a» 
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ahoNld  first  i^pire^  cAit«f  #tlie  md^p&sM^  or  the  sunrivor 
of  thecKiy  •one  goofl  eitatey  real  or  pex»cai«l^  sufici^fd  to  w^qmm 
the  ipfmfiir of  300  doiltri  antiually,  on  tJieJOth  of  Novcaftb«% 
£>r  the  sole  aod  ^^arate  vte  of  said  Margaret  Btyantt  tiurin 
iJko  marriage;  and  atao^  8<iftcieiit  to  aecure  die  payment  of 
5000  Mexican  doUars,  for  ker  sol^  use  incase ahe  should  aur- 
mve  himt  to  be  paid  to  tb«  tvostees  within  aix  x^onths  after  hie 
death ;  and  in  caae  of  her  death  before  him^  thei}  to  be  pud  M 
the  trustees)  for  the  use  of  the  child  or  children  of  the  mar* 
riage;  or  if  the  said  A.  Hare  shoiild  dle^befoce  his  said  wAf 
and  by  his  last  will,  should^  ]^ithin  th#e9id  year  %>in  the  date 
of  the  jiiend,  give  to  h^  sach  estates,  legacie%  beqcests,  and 
pjoriaionsy  as  shQ|ild  be  fidly  adequate  to  the  piVYiaions  hereby 
intended  to  be  made  for  her  and  her  childreA^  then,  and  in 
either  of  the  said  cases,  the  obligation  to  be  voi^.     . 

That  the  marri^  took  effect.  A#  Hare  died  in  1799,  leav- 
ing a  will;  whereby |^e«devised  to  his  said  wife^  his  silver  plate 
ttid  faonaehold  furniture.  To  John  Hare,  his  only  child,  and 
his  heirs,  a  tract  of  land  in  thA^atshes  distiict,  coDtaini||t  1000 
acres.  To  hb  v^e^gand  son,  and  to  such  other  children  as  hi9 
might  hi^Te  by  |ns  said  wife»  a  ,tra#t  of  10,000  acres  in  JLtn* 
tuckyy  oiie4wilf  to  his  wifb,  in  foe,  and  ti^.other  to  his  son,  and 
to  siwh  other  children  aa  hfe  might  havft  ^  fee,  to  be  equally 
divii^,  8cc.;  and  if  no  other  children,  then  the  whole  of  said 
watoiAff^  hia  siud  son^  and  iii.case  pi  his  and  their  death,  he^ 
fore  twenty-one,  then,  the  whol^  10,00.0  acres  to  hifc  wife,  in  fee. 
Tbe  residoe  of  his  Cistate,  real  and  perspnsit  be.giTes  inthe 
9ftt»e  mannar»in  moieties,  to  hik  wife  and  child,  or  children,  by 
hiei%  in  every  respect  like  the  devise  of  the  10^000  aqnas}  .and 
if  he  has  no  ctild  lo  live  to  twent|M>ne,  thfn,'!^  whole  of  said 
residue  to  his  wife,  in  fee;  and  appoinls  his  wife,  Thoqnaa  Teddy 
tke  plaintiff,  and  G^Mrge  Hunter,,  his  executors. 

That  the  ^dow  and  the  plaintiff,  renounced  the  executor- 
Bliip»  and  Todd  qualified*  Xn  February  iSOl^  Margaret  jfpf^ 
the  widowy  jnede  a  «iiM|qfttlave  will,  >yM»ch  ahe.  4itected 
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tint  all  the  pr^jterty,  m  every  kini  ve^ed  hi  tier^  tlie  wH  of 
ilen  Husband,  or  othemi^,  should  be  dMded  tefwecn  her  nt* 
pheir,  Ttaoims^  Y.  Bryant,  (the  pluntMF,}  atkl  her  n  ^pte)  al- 
i^win^  iohn  the  largest  portion— tor  plate,  to  ^f^oT  In  case 
either  Thomas  or  John  should  As,  the  estate  near  Test^  to 
devolve  to  the  surv^ing  heir.  TIds  will  was  duly  proved  woA 
recorded  in  the  ^lase  of  Kentucky^  where  it  was  made. 

That  after  the  death  of  Margaret  Hare,  letters  of  adminis> 
tration,  cum  tftamcntOj  Sec,  on  her  estate  j  were  granted  to  the 
compln^ant.  '.  '       ' 

That  in  Sebruary  IMI^  an  actlm  of  covenant  was  brought 
in  a  Court  of  Kentucky,  by  George  ^§d  WilUam  Hunter,  on 
the  above  bond  of  A.  Hare,  against  Todd,  j^  ex^utor)  whp 
pleaded  tlie  provision  made  by  A.  Hare,  by  his  will)  as  full  sa- 
tis&ction  of  the  provisions  to  be  made-  by  the  bond ;  and  that 
Margaret  Hare  never  refused  to.  abide  by  (he  sud  will. .  To 
this  plea  there  was  a  demurrer,  which  vn^ sustained;  apd  ob  a 
writ  of  inquiry,  the  jury  found  2647/.  10s.  damage,' but  by 
agreettient,  the  same  w^  not  to^lind  Todd,  fisrther  than  he  had 
assets.  %      * 

That  on  the  25th  of  Scipleinber  1901,  the  flaintifiVas  well  in 
his  own  right,  as  administrator  of  Margaret  Hae^  filed  a  bin 
in  the  Court  of  Cfauftqpry  of  Kentucky*  against-  Todd  said  the 
Hunters,  praying  that  the  former  might  be  enjoined  lco|it.p4f* 
ing  the  money  so  reeoveqsd,  to-  the  .laOer,  and  thatlli^aaaM 
might  be  decreed  to  be  paid  I*  him. 

That  TcMld^  by  hyt  answer  to  that  Ul^  ctargwi -that  Mai^* 
ret  Hare  bad  received  several  sums  from  her' husband'*  esllfte, 
and  that  the  phtint^  was  ohargeahle  with  certain  s«iiia)|i«c#s* 
ed  by  him  froa| the>state ^  A.  Hare,  whkli'fie  ll%d.aiba ^ac- 


counted for.  That  the  personal  estate  •  of  A-  H  mi  «aid4ar 
%3BL  U«.  8tf.,as  per  account  annexed,  and, that  Im  hMtiaidaff 
mmdry  debts.  The  answer^  George.  Hunter  to  %tt6jt  WAt  slated, 
thatii^Margaret  Hare  was  not  of  a  disposing  vumAyiihpfSh  sho 
snde  lev  will;  4fl(H  that  the  oMOflaiBantJiad'r^tivediargo 
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Slims  of  ^  estAte.of  A^>Hara»  not  acc«fiv|ted  ^i  also,  that  lie 
htfd  received  lar^.sums  of  the  folate  of  Margaret  Bsre.^  To 
these  9nsmBt9j  the  piaintiiT- filed  a  special  replication)  niating;^ 
how  muck  Ata^ifBiet  Hare  recmved  of  her  husband's  estat^^* 
that  he  paid  to  A.  Hare,  wHkt  moneys  he  had  received  on  ceri- 
tain  cargoes- committed  to  his  care;.  The.accoiuit  of  suiiis  r«^ 
ipeived  by  Mrs.  Hare,  afte9,4educting  debts  paid  by  her,  leave 
a  balance' against  her  of  Jg  197,,  ami  a  balance  in  his  own  favour 
as  to  the  cargoe^  The  Court^in  that  suit,  directec^^odd  to 
pay  over  the  assets  to  the^aintiff,  in  part  satisfaction  of  Hun- 
ter's judgment,  and  reserved  to  the  pluntifr  leave  to  prosecute 
any  other  suit,  lor  obtjlai^g  the  value  of  said  judgment. 

That  on  an.  apfwal,  the  superior  Court  decided  that  no  pro- 
viMon.  fac  the  Issue  of  the  marriage  was  made,  by  the  marriage 
concract,  but  in  the  eveat  of,^A.  Hare  surviving  his  wife ;  and^ 
as  this  did  not  hafipen,  the  son  cgiald  have  no  claim  under  that 
oontraci,  nor,  of,  cotfse,  the  trustees;  that  the  qtiestioi^  was  to 
be  considered  as  between  the  plaintiff  and  Todd;  that  the  pro< 
visioo  Sof  the  wife,  didmot  destroy  her  paramount  right  lA^er  the 
contract,  but  was  U>  be  coi^idered  as;  a  sa^sfaction  firo  tantai 
that  of  ciKirsefttlieF  infesior  Court  did  rig^t  in  making  th$  mar- 
riage arti(^6s.the  basis  of  the  decree;  that  the  interest  of  iVf^r- 
gaCret  Hare,  under  those  articles  was  hequ#athable  under  the 
general  -expression  <<  property/'  and  '  ift  9ot  specifically  l>e» 
queath^d,  would- devolve  on  her  representative;  that  the  plain- 
tiS  was  eMided  to  i^  whole  judgOKent,  to  be  settled  between 
kim  aod  John  Harfy  «|Ik/ was  not  a  party  ^  the  soit ;  that  Todd 
iMrviDg  made  no  pUim  of  offMt,  ^on  ^ai^count  of  the  estate  de- 
vised to  Maiwaret  Haroi  or  sfa%wn  ks  vaUie,  the  .Court  could 
onlg  diwfwr,  as^t  did,  for  the  balance  of  assets-ln  his  hands. 

Thi^  ipft  virtte  of  the  ab%ve  decftse^  the  plaintiff  repeived 
from'  Todd  ^604/^..  9ft.  ^.j  the  whole  jmiount  of  assets  ip  his 
hands— adiiuiM  that  Margaret  Hare  received. pf  her  husband's 
estate,  147^.  4«.  1(W.,  which  will  also  be  a  credit  to  tfae^Judg- 
mcnty  if  deemed  proper  kf  the^Court,,    tj^t  Jfthn  Hare  dipi 
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in  1806,  in  his  ipioorl^,  ffite«(ai»)  and  ^vcMioiit*  iiiiiQe.  Ttat 
Todd-delivered  to.Georg6.Jdtunler,'afttfr  MaFgariM^IHvt^s  deatti 
•andrf  pater^  and  .conveyances  of  land,  ckiofly  jn-fcitofiky; 
aMd  that  aaid- Hunter  has  rec6fVO(^  sundry  trideBcet  of  4ebt; 
belonging  to  the  estate  of  A.  Hare!*  That  aecordHr^lf^  the  Uiwi 
of  Kentbcky,  and  of  the  Mississipirt  Torntoryf  where  the  ma- 
jor part  of  A.  Hate's  lands  lies,  tl#  same  descended  to  Tho«'' 
mas  Bryant,  and  others  named  U  -the  bill.  PmyV)  4|iat  Hun- 
ter may  account  for  all  sums  aM  cridences  of  ^ebt  of  A.  Hare, 
receivedby  him,  aXd  that  the  othpr  cffifendiBts,  the  Jaairs  of  Mr. 
^nd  Mrs.  rfare,  may  johr  hi  conveying  the  aforesaid  lands  to 
trustees,  to  apply  the  same  to  the  stilisflfetioti  cf  the  }ndgmeiit 
on  the  marriage  article  bond,  and  for  ifther  fMMl 

The  answer!  do  not  materially  ^%fy  the  ease  itat«l  in  the 
bill.  The  defendant,  George  Hun|^r,  okims  «  delH  due  toUm 
from  A.  Harej  by  simple  conttrect. 

Toid,  for  the  |^intiff,  insisted,  that  the  t^is^by  A.  Hare  to 
Margaret  Hare,  is  not  erea  a  stftb&ction  pro  tmnto  /  bctog  gi* 
i6ni  und^  conditions;  as  the  debts  were'firstiia  be  paid:  1  P. 
W.  401.  1  Bfow.  liD.  3  Vez.  Jfhi.  466.  3  IdeiAfi  «64.  Tliat  tlie 
devise  of  this  debt  by  Mts.  Hare,*  passed  k  totlie  phAtiff,  and 
the  judgifient  in  Kentuckf,  as  to  Hunter,  is  tonclolive.-  That 
Margaret  Hare  did  not  accept  the  devise- of  her  husband^  and, 
tlbrefore,  the  plaintiff  may  come  here  to  have  this  debt  satisfi- 
ed out  of  land. 

Tilghman,  far  the  defendants.  The  plsriMiff  is  emUtod  eidjr  to 
a  discovery  of  the  i%l  estate  (pf .  John  4lttre,  but  not  Setndifff 
in  equity.  The  marriage  contract  is  to  be|MMtp6ned  te  ei^dlk 
drs.  It  is  agreeflk  #a^  Mrs.  Rare  brought  i^  fcrtOne  te  her 
husband,  and,  therefore,  she -is  not,  in  equity,  <kititledte  lake^ 
rest,  only  for  one  year  befofe'her  husband's  deatR;  whereas,  th^ 
judgment  is  for  interest  during  the'  covertOi4&.  1  Eq.  Cas.  Abp* 
6&.  A.  Hare,  was  bound  either  to  %ettle  tl)e  land  in  his  lifetime, 
or  to^^evise  an  equivalent  by  will,  Withm,a  year;  Whcr^s,  tWa 
liM  was  not  made  wAhin  a  year.  The  prryviaidirlirfor  her  cK8d» 
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iMi,  M  wcB  a^l^enelli  tad  thef  woidd  lumre  bowi  tntitM  to  a 
ptovisioniPptjDf  tli0  500p  4ollar8.  AftarmgecoBtftct^kcon* 
sideved  as  iKxteat^iy  in  niatioD  to  credicora  at  tlte^cime^^MMif  k 
it  mof  te  ocbetlpiae,  aa  !•  a»bac^tnt  creditors.    9.  £aat« 

The  daviae.|D  Mia.  Hare^ia  a  tataafrctioti.  The  Comn  leaoa 
against  dovfala  proTiaioiia,  i  Atk.  419.  i  Vec«  1.  3  Vez.  Jui»^ 
356.  3  Idem  430.  Mfa..Jfare  cannot  take'ander  the  w&l,  t^ 
whole  oL  kerhii4band*a  land^  except  the  lOOD  acres,  and  tgnkist 
the  will,  ao  aa  te  sweep  awajr  that  land.  The  Co«rt  wtU  mar- 
ahal  tkc  aaaeta,  so  aa  lo  let  in  the  |ii>ple  contract  credhora .• 

.     ..    '■ 

WJSBI/tQTOH:^  Siufiu.  The  firat  qjaeatloR  ia«  whether 
the  deiiiL  ta  M^  Hare^  wma  a  aataatactkm  or^peHannance  in 
whole,  or  in  pari^  of  the  aaavriage  centract,  and  waa  a<;^epted  ? 
Th^  general  mle  la,  that  a  detne  of  laiid,  ia  not  »witiaiM:tion, 
er  part  perfbrmadbe,  of  an  agreeaeat  to  pay  saofif  y.  But,  in  thia 
caie,  A.  Hatre,  kjr  tka  nuuTiage  omtracc,  boundhltnaeif  to  aasure 
to  the'tiaaiotta.  of  hia  intended  wife,  a  sufficient  real  or  peraon^ 
eatatOf  to  aecaire  tke  payment  of  SOOO  dollars  for  her  sole  i^ao,  qi 
COM  alie  ahonU  aorviTe  him,  or  should,  by  hi^last  will,  witWn 
the  said  yyar  fipom  the  dnke  of  the  bend,  bequeatlr  to  her  auck 
estace  aa  ahould  be  lally  adequate  to  the  intended  prorMom 
He  accordingly  make^  a  proyiaion  for  her  by  will,  and,  though 
not  made  within  tke  year,  thia  circttmstance  is  iannaterial  \  a 
win  being  anbulatory.  IJhia  prdriiion  is  to  all  intanta  and  pur^ 
pQPca,  anwfctmipte  or  part  performance  of  the  contract;  and, 
ahkongb  he  does  nol  to  declare  in  Ida  wil|^  yet,  that  he  inCiaMl* 
od  It,  fa  not  to  be  -qutstiancd;  fo,  it  is  inconceivable,  that  te 
ikovfci  ha?o  aaeant  to  gkre^  as  a  boukty  to  hia  wiie,|igariy  half 


^HavB.  iU  to  irtkfiittja%  and  the  paadple  that  a  aaytt  csaaot  tskc  ubl; 
der»  aadagauvtawilV  aee^  Eq.  Caa.  Abr.  35^96.  8yin.472.  3¥eiu 
581.  Cawt  Temp.  Talb,  178. 183;  183.  2  Fonb.  300.  Free.  Cb.  394.  2  F.  W. 
616.  dVerk4rS.  Salk:  508.  ^  Atk.  30a  SF.W.>S55.  IVez.  519.  12 
Atk.  491  2F.  W.  616.  3 Uem 945.  2 Tern.  Iff. SMI.  t^.  W.  333. .^If. 
aifcmS^r.  Itdesr409.4i8.  SAiu826.       . '' 
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his  eatate,  and  to  hare' -left  tkis  large- debt  lo  s^rtep  mray  ikt 
proTuio&  UltMKled  for  hipt  ibn.  The  reference .  id  iKe  bemi  «• 
»  prtmBioa  in  land^  dr  other  property^  to  be  nrade  by  will,  dtf- 
fiin  this  from  all  the  caaes  that  were  oked;  avd,  we  HHlst  pre- 
ftame>  that  the  will  was  intended  to  amply  with  the  condition 
of  the  bond.  The  nuncupative  will  dmounts  to  an  express  ac- 
ceptance of  the  devise;  as  it  diaposao  of  all  the  property  of  every' 
kiod)  vested  in  her  by  the  will  of  her  huibttad,«or'  otherwise. 
This  propel^,  consisted  of  land  and  peraonii  eotate^  the  latter 
very  trifling>  particularly,  *after  the  pfaite  and  other  things  de- 
vised by  her,  were  deducted.  •  The  Court  has  no  authority  for 
limiting  her  words  to  the  peMonitl  pcop^rty;.  because,  the  will 

could  not,  in  point  of  Jaw,  poas  the  real  eatatof  a  ckcaaMauice 

■ 

which  aaost  pfobably  ahe  jMd  not  know.  ^ 

Is  this'  ^[uoBtioD  concladod,  by  the  decision  of  the  question 
of  law  in  tlie  Kentucky  CourU?  -We  thini'oot.  Itis-truoi 
<he  executor  of  A.  Hare,  by  liis  plea,  put  this  point  directly  in 
Usue;  hut,^t  law,  it  could  n9t  be  ttied;  fory  if  the  pimrision 
made^by  the  will,  amounted  not  to  full  performanoe,  wo  do  not 
ti^  how  the  vef^ict  could  have  been  otherwise  than  it  was* 
But,  in  equity,  and  especially  when  tkm  plaintiff  is  asking  re- 
lief agaiost?  the  real  esute,  this  Court  must  decide^n  equita- 
ble piinciples.  .         .  •        ' 

Second  question.  Is  the  plaintifT  entitled  to  cUrai  in  .this 
Court,  the  whole  amount  of ^  principal,  as  well  as  the  interoat 
which  accrued  during  the  coverture  I  The  jiwlgaae»^at  lai^ja 
for  the  whole  sum;  hut,  if  it  be  ineqaitahle,  a  Court  of  Equity 
win  not,  in  granting  relief  ta  the  plwtiff;  allow  him  more  thi^ 
ho  is  jirttlfr  entitled  to.  We  admit,  thnt  if  the  judgment  wou]4 
be  conclusive  upon  the  Court  of  Equity  in  Kentucky,  it  is  con- 
clusive upbh  this  Court.  But,  that  is  not  the  case,  and  the 
inconclusiveness  of  the  judgment  arises,  tiot  from  the  circum- 
stance of  the  Court  in  another  state  being  balled  upon  to  exe- 
cute that  |udg9iei\C^  hut,  from  the  pecuUar  principles  and  rules 
which  feguhite  a  0%urt  of  Efnity,  which  diffbr  from  thoaie 
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inqviry,  as  to  this  subject. 

Third,  What  relf^  i^  the  j^ndfF  mAied  to,  \n  rtn^tci  to 
the  penofial  estate  of  A.  Hare?  CertmMyy  to  the  applicadoA 
of  it  to  dieeharge  the  whole  sum  due,  in  aid  of  the  real  ^tiie 
devised  t#  Marfaret  Hare,  in  part  perfbrmance  oilhemiMviage 
contract.  Consequently,  the  defendants,  the  executors  of  A. 
Hare,  must  account  fet  tlie  personal  estate,  which  hasc))ne  lo 
their  hands.  « 

Fourth.  What  relief  is  the  plaintiff  .entitled  to,  against  the 
real  estate  of  A.  Hare,  in  case  the  person^  estate  should  not 
be  sufficient  to  pay  what  is  justly  due,  under  the-  marriage  con- 
tract»»  after  deducting  the  vahie  of  the  feal  estate  devised  to 
Mm.  Hare  ? 

Aa  to  the  lands  devised  to  Mtm,  Hdrcj  thefeis  no  gvaund  for 
charging  them  in  the  h»ids  of  the  hears  of.  Mrs.  Hare,  to  make 
up  auch  deficiency.  It  would  be^hsuad  to  say,  that  they  were 
liable  in  her  own  haac's,  and  of  course,  thejrtrannet  be  so  in  th* 
hands  of  her  heirs.  We  know  of  no  principle,  wh^h  wiU  sub- 
ject the. real  estate  of  the*  creditor,  in  the  hands  of  her  devisee 
or  heiTt  to  satisfy  the  representatives,  of  the  f^rspnal  estate  of 
the  same  ereditor. 

As  to  the  1000  acres  of  lanid  devised  to  John  Hare  by  his 
£ither,  the  plaintiff  is  clearly  ^entitled  to  have  any  deficiency  in 
the  payment  of  bis  debt  made  up  out  of  that  estate,  since,  upon 
thb  opinion  given  en  the  fist  point,  Mta.  Hare  did  not  take  \he 
land  devised  to  hef  as  a  bounty,  but  in  part  perforQUUice  of 
the  contract  of  A.  Hw^  uiiAar  the  matriage  settlement. 

And,  since  it  is  possible  that  the  plipntiff's  claim  may  ex- 
haust the  whole  of  the  peiwuu^«staier<o  as  to  ^epdve  the  de- 
fendant) Hvader,  of -personal  assets  suftcient  to  pay  th^  debt 
doe  to  hinif  the  i|saats  must  be  so  marshalled«s  to  apply  thh 
read  fond^  or  so  ifttteh  of  it  as  mny  ba  necessaryy  fully  to  dis- 
charge the  plaintiff's  deb^>  and  to  leave  so  tmich  of  the  petsonal 
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jbecftf^^  TUi  €Mii»  csiiM  «,  fcc.^  w(^iq>09  the  Goim, 
fcfjjtg  ^opinion  tha^'ihe  seal  and  penonal  ettitte  ^ovised  to 
IfCi^tiire,  b]Mhe  will  of  A.  HA^Iier'iiuib&iid,4iitito  be  coa- 
«ider^  m  fltade  ia  put  pcrformaDce  of  the  wmffirngm  coiitracti 
dstedf  IcCy  unongit  the  exhibits  in  Ihii  cause)  according  to. 
liie  rAae  of  the  property  so  devised  et  xhe  thm  cf  the  death 
Of  the  said  A.  Hare;  and  that  the  plaintiff  is  entitled  to  &I1  sa- 
tisGaMtion  of  the  piin^al  subs  and  interest  justly  duc^by  the 
said  contract,  ki  ca9e  the  value  of  the  estate  devised  to  the  said 
Margaret  KHre,  by  her  said  husftand,  at  the  time  of  the  death 
of  the  said  A.  Hare,  together  vpth  saeh^sums  as  have,  saqice  the 
deatlji  of  the  said  A.  Hare,  been  received  by  the  said  Margaret 
Hare,  and  by  th%  plaintiff,  as  her  admiaistratar,  were  inaiiffi- 
dmt,  ^Uf  te  discharge  the  same,  out  of  so  much  of  the  per** 
•onal  eatatO'Of  the-aud  i4..Hye,  in  jthe  hands  of  the  defendaiits, 
4»-.  win  remai»  after  aatisfyhig  the  just  claiass  of  the  defendant, 
Oeorge  H4i|^er,  lor  monejra  due  to  him  by  the  said  A.  Hare; 
«ad  in  ease  the  same  should  be  insufficient,  fully  to  aatisfy  the 
aaid  principi^  dim,  and  interest,  due  to  the  complainapt,  then, 
ouyif  the  1000  acres  of  land,  devised  by  the  aaid  A.  Hare  to 
hb  son  John :  it  is  therefore  decreed  and  ordered,  that  the  com- 
i^sloner  of  this  Court,  do  statd  an  account  of  the  baliince 
now  due  to  the  plaintiff,  up6n  the  above  piinaiples,  and  that  he 
also  state  the  value  of  the  escale  demised  (a  the  aaid  Margaret 
Hare,  by  her  basband,  at  the  time  of  hia  decease,  as  also  to  a^ 
low,  what  to  him  may  seem  a  leaa^aaWe  provision  for  the  said 
Margaret  Hare,  duriag  her  marrfagib,  in  lieu  of  the  300  dollars, 
agreed  to  be  paid  to  her4y  th^aaid  A»  Hare;  and  far  ascevtaiQ- 
ittg  the  vmlue  df  the  ItHds  devised  tothe  sadd  Maa^pre^  Hare. 
Commissions  ave  asrarded  to  the  partiea  for  taking  depositiqos 
to  prove  the  saaiis,  and  ate,  the  advanoes' mada  to  the  aaid 
Mar^ret  Hare  hf  bar  said  husband ;  either  party  givihg  to  the 
Qlher       li    I  days  notipe  of  the  time  and  place  of  ei^ecuting 
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tlM  Mdd  commiminDB;  and  fdither,  tbaft  tb«  said  eommhsioner 
do  state  an  account  of  moneys  due  to  the  defendant)  George 
Hunter,  bjr  the. said  A.  Hare^fstating  specially. such  further 
matters  as  either  paity  may  reqaire,  or  the  said  commissioDer 
mmj  deem  .Material.  The  CouK  reaerres  the  question  of  in- 
tereat  to  the  final  hearing. 


V«fc.IH.  .    H 
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BukGo  v««  The  Phobmix  InsuRiVNOE  Cquvavt. 

The  pourt  refused  to  grant  a  new  trial,  where  the  evidence  sdbmitted  to 
the  jury,  and  upon  which  their  yerdict  was  ibunded,  was  auch  as  it  was 
peculiarly  their  right  to  decide  upon ;  and  also,  inhere  the  construction 
^▼en  by  the  jury  to  the  evidence,  appeared  to  be  consistent  witlftbe  jus- 
tice of  the  case. 

IvULE  to  show  cause  why  a  new  trial  should  not  be  granted. 

WASHIJSTG  TOJ/y  Juaticcy  delivered  the  opinion  of  the  Court. 
As  the  objections  made  to  the  authenticity  of  the  bill  of  lading 
and  invoice,  rested  upon  conflicting  evidence,  upon  whkh  the 
jury  were  alone  competent  to  decide,  and  .their  finding  is  in  &- 
vour  of  the  plaintiflf;  we  must  take  it  for  granted  that  those  pa- 
pers were  signed  b^  the  captain,  and  are  entitled  Co  all  the  cre- 
dit, usually  given  to  such  instruments.  They  are,  when  proved, 
the  ordinary  evidence  of  property,  and  of  the  interest  of  the 
invired.  In  opposition  to  this  evidence,  the  testamentary  de- 
claration of  Capt^n  Ferguson,  was  permitted  by  the  Court  to 
Ijo  to  the  jury;  which  evidence,  was  inconsistent  with  the  bill 
of  lading  and  invoice.  The  Court  could  do  no  otherwise,  than 
leave  it  to  the  jury,  to  say  which  of  the  declarations  of  the  same 
person,  in  one  or  the  other  of  these  instruments,  was  to  be  be- 
lieved. In  opposition  to  the  credit  claimed  for  the  latter,  it 
was  urged  at  the  bar,  (and  not  without  reason,  we  think,)  that 
the  declarations  which  it  professed  j|f>  record,  wer^made  by  a 
man  in  extremis^  in  a  language  foreign  to  those  who  took  tliem 
down ;  or,  if  in  the  same  language,  then,  by  one  who  might  so 
express  himself  as  to  be  misunderstood;  and  that  posttbly,  he 
might  not  think  it  safe  to  acknowledge,  that  so  laig€  a  sum  in 
specie  was  about  to  be  carried  awafifrom  a  country  whose  po- 


AMUL  TERM,  1811.  sf 


Blagg  w.  The  Phwiix  Innnnce  Company. 


licy  it  geDerally  is  to  prohibit  the  exportation  of  it.  These 
topics  were  submitted  to  the  consideration  of  the  jury,  and  have 
retj  probably  bad  weight  with  them. 

But  that  which  has  greater  weight  with  the  Court  is,  that  the 
testamentary  declaration  itself,  is  so  Cbu*  consistent  with  the  jus- 
tice of  the  case,  as  to  raise  a  strong  presumption  that  property 
safikient  in  Valuo  to  cover  the  sum  insured,  was  put  on  board. 
The  captun  appears  to  have  had  nearly  10,000  dollars  in  spe- 
cie and  cocoa,  partly  on  board,  and  partly  ready  to  put  on  board ; 
for,  he  expresses  no  doabt  of  receiving  the  6600  dollars  worth 
of  cocoa  which  he  had  purchased,  or  the  1400  doUars,*due 
from  Faukas*  It  is  bi^ly  improbable,  therefore,  that  he  sailed 
from  Chagres,  without  the  cocoa  and  money,  either  in  specie, 
or  its  value  in  other  articles.  Now,  although  evidence  of  this 
sort,  might  not  of  itself  have  been  sufficient  to  entitle  the  plain- 
tiff to  a  verdict,  unless  it  appeared  that  property  to  the  amount 
of  the  sum  claimed  was  actually  on  board,  yet,  it  afibrds  a  strong 
reason,  in  a  case  circumstanced  like  the  present,  wby  a  new 
trial  ihoiM  not  be  granted. 

.  .  IttUe  diMcharged. 
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Berrt  v9.  Smith. 

It  14  liot  upon,  the  aapporitkm  of  fraud,  ftom  tii0  length  of  time  to  whick 
indulgenoe  h$B  been  granted  by  the  pUintiffy  in  an  execution  to  the  de- 
fendant, that  a  aubsequent  execution,  leyied,  Ijpa  been  prefeired  to  a  prior 
execution;  proceedings  under  which,  have  ^een  suspended  by  such  indul- 
gence. 

The^e  reason  for  the  preference  given  to  the  subsequent  execution  levied, 
is;  the  end  of  the  execution  is  to  obtain.  sitWkction  of  the  deb^  and  when 
delhreiedto  the  officer,  it  is  hia  duty  to  proceed  immediately  for  the  pur- 
pose  of  obtaining  wtisfiirtion.  The  deliveiy  of  the  execution,  changes 
the  property,  and  vesta  it  in  the  sheoff ;  and  his  poasesnon  is  notice  to 
all  the  world. 

If  the  plaintiff,  in  an  execution,  ordeiA  the  sheriff  not  to  levy,  the  puipose 
of  the  deliveiy  of  the  execution  is  defeated,  and  no  change  of  property 
takes  place. 

It  is  not  necessary  that  the  officer  remove  the  property,  or  that  he  seB  it  be- 
fbre  a  leaaonable  tipie;  but,  if  bf  order  «C  the  phintiff,  the  proper^  is 
left  with  the  defendant,  the  exeeutiQii  has  no  operation. 

There  b  no  difference  betweeft  a  suspension  of  an  execution  one  day,  or 
for  one  month  or  more ;  the  order  for  any  suspension,  deprives  the  act  of 
the  officer  of  all  its  force,  until  countermanded ;  and  a  second  execution, 
levied  in  the  mean  time,  if  pursued,  wiH  take  preference  of  the  first 
JilUert  if^  the  second  execution  issues  afWr  the  continuance  of  the  older 
to  the  officer  not  to  proceed. 

(^'ASE  agreed*  Judgment  was  entered  in  favour  of  theplun- 
tiff}  in  the  Supreme  Court  of  Pennsylvania  i  and  a  Jieri  /ttcia$ 
issued  on  the  1st  of  January  |8l'l^  jjjid  iwas  delivered  to  the 
sheriff  on  the  same  day  abaut  twelve  o'clock,  with  direction  not 
to  levjr  it,  tin  further  instructions.  On  the  pme  day,  the  plain- 
UlTs  counsel  called  at  the  house  of  the  defendant,  to  inform  him 
of  the  issuing  of  the  execution,  tind  to  request  his  taking  imme- 
diate measures  to  discharge  it.  The  defendant  was  not  at  home* 
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Tte  next  day,  tke  pkdntiif *s  eoomel  called  again,  between  one 
an4  two,  and  fodod  tlie  deifenc|ant  at  dinner.  He  then  called 
him  to  the  door^  and  iafornied  him  of  the  issuing  of  the  Jieri 
/aciasf  Said  there  was  no  desire  to  break  him  up,  or  to  distress, 
if  it  could  be  avoids,  consistentlf  with  the  plaintiff's  safety^-  ' 
that  the  execution  was  delivered  to  the  sheriff,  which  would 
secure  the  property,  and  that  the  defendant  must  immediately 
see  the  plaintiffs  agent,  Mr.  N.,  and  make  some  arrangement 
with  him,,  to  prevent  further  proceedings  under  the  ex^ution. 
On  the  3d  of  January,  as  the  plaintiff*s  counsel  did  not  hear 
from  the  defendant,  or  Mr.  N.,  he  directed  the  sheriff  to  pro- 
ceed to  make  his  levy;  and  accordingly,  the  sheriff  went  to  the 
house  of  the  defendant  with  the  execution,  and  levied  the  same, 
but  did  not  then  remove  the  goods^  and  left  them  with  the  de- 
fendant, according  to  the  directions  of  the  plaintiff,  till  further 
orders,  endorsed  on  the  writ. 

On  the  4th  of  January  1611,  tw^fudguKUts  were  entered  in 
the  Circuit  Court  of  the  United  States,  at  the  suit  ^  Harold 
and  PlDsser,  against  the  defendant,  and  tmoJierifaeiaM  were  issu- 
ed to  the  Marshal.  About  one  o'clock,  on  the  same  day,  the  Mar- 
shal,  by  virtue  of  said  Axecutiona,  levied  on,  and  seized  the  goods 
of  the  defendant,  then  being  in  his  hduse;  and  no  sheitf,  or  she- 
riff's officer  being  there,  he  removed  the  said  goods  without 
intemiption  or  chums,  (but  that  the  defendant  informed  the 
Marshal,  when  he  was  about  levying  the  said  >#H  faeia^j  that 
the  sheriff  had  been  there.)  Neither  the  plaimiff,  nor  his  coun- 
sel, nor  agent,  knew  of  the  issuing  of  the  uidjieri/aeiaty  or  ef 
the  levy  or  removal  of  the  goods,  hy  virtue  of  them,  until  af- 
ter It  was  done. 

The  ahvve  case  was  ^jj^hdj  ape* ji  rule  to  show  -epMi^  why 
the  ptaintiff  ehould  ndt  have  his  ettecutUna  satisfied,  out  of  the 
nKMwys  paid  into  Court  by  the  Mtrshal;  add  the  question  Ibr 
thc^opWon  ef  the  Court  w«s,  wlMther  the  plapatiffin  the  suit 
in  the  state  Court,  or  thoea  m  the  Circuit  C^rt  of  the  United 
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Sutea,  are  entitled  to  a  preference  of  pfy^fn^foat  of  the  ipies 
of  the  goods,  so  a»  a%re8aid  takeain^M^utioiu 

Hopkinoa,  for  the  plaintiff;  cited  4  Dall. .  I6f.  90a.  Si8. 
Biown'a  Ri^  C.  P.  of  thi»  sUte,  36.  I  Dall.  187.  Cowp.  177. 
3  Burr  963.  1343, 

Hallovelly  for  Harold  and  Prower,  cited  Barnes  v«.  BiUi»g- 
toD,  in  this  Court.  Welch  V9,  Murray,  4  DalL  Hurst  v.  Hurst, 
in  thia  Court.  7  T.  Rep.  30.  Skin.  357.  3  VmlL  318.  1  Sel- 
lon  536.    1  T.  Rep.  739. 

WABHINGTO^^  Justice,  delivered  the  opmion  of  the  Court. 
In  laosc  of  the  cases  to  be  found  in  the  books  where  the  exe- 
ctttion  first  delivered  has  been  postponed,  as  against  purchasers 
and  posterior  executions,  in  •  consequence  of  delay  in  the  due 
execution  of  the  writ,  the  time  has  been  so  long  as  to  wanant 
a  presumption  of  a  design  to  protect  the  pr^ierty;  which,  in 
contemplation  of  Imw,  amofpts  to  a  fraud,  however  iaoacent  and 
even  praisejvorthir,  on  the  giround  of  benevolentoe,  the  motive 
might  be  which  induced  it.  For  this  reason,  therefore,  we  fre- 
quently meet  wUh  expressions,  in  the  opinions  delivered  in  those 
cases,  which  lead  to  the  conclttsion,  that  the  mere  circumstance 
of  time  fiimashes  the  prineiple  which  is  to  determine  the  qmes- 
tioo  of  fraud.  This  is  a  ease  in  which  this  supposed  principle 
must  be  examined,  and  its  soundness  decided  upon ;  for,  the 
vigilance  of  the  creditor  under  4be  second  execution,  has  been 
so  great,  as  to.kkave  th»  first  creditor  only  three  days  and  a  lit- 
X^  more,  for  the  exercise  Qf  his  intended  indulgenee  to  the 
debtor. 

In  the  casc»  reported  in  the  books,  the  delay  has  vaiiedfien 
six  days,  to  one  and  two  yfem;— i^^whit  was  shorter iben.  the 
^or^t  of  thoae  penods,  and  if  time  be  sufficiMt  t»  govem 
<h^  principle  of  decision,  tte  CouK  would  look  in  vain  la  the 
light  which  thes»cases  have  shed  wi  the  subject,  to  enable  us  to 
distinguish  the  substantial  diierene%.  between  a  delay  of  three, 
and  a  delay  of  six  daysj  for,  it  must  be  remarked,  that  in  the 
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cases  refetred  to^  tlie^elay  was  produced  by  the  order  or  con- 
sent of  the  creditor;  and  inr  all  of  them  the  motire  ynn  honest, 
though  the  hit^nded  Effect  was  protection  to  the  property,  for 
a  longer  or  a  shorter  time.  If  the  ^nclple  is  to  be  collected 
from  the  mere  circumstance  of  time,  it  is  a  phantom  whoso 
shape  will  yai^  according  to  the  different  visions  of  the  judges 
who  examine  it,  and  in  reality,  will  exist  only  to  perplex,  and  to 
render  the  law  uncemdn.  Rejecting,  therefore,  the  exprdssiont 
of  judges,  which,  unless  they  are  understood  in  refereneo  to  the 
cases  before  them,  are  loose,  and  altogether  unsatisfactory;  let 
us  see  what  is  the  solid  and  material  principle,  which  has  go-' 
vemed  their  decisions.  It  seems  to  the  Court,  to  be  this ;-« 
tiat  the  end  and  object  of  an  execution  is,  to  obtain  satis&ction 
of  the  debt  for  which  it  issued,  and  being  delivered  to  the  pro* 
per  officer,  it  gives  to  the  creditor  a  priority,  because,  the  Ikw 
points  out  to  that  officer  his  duty,  which  is  to  execute  it  with- 
out delay.  In  doing  this,  the  property  of  the  debtor  is  changed^ 
and  vests  in  the  officer,  for  all  the  purposes  of  that  execution^ 
The  change  of  possession,  gives  notice  to  all  the  world,  of  the 
real  situation  of  the  debtor,  in  relation  to  the  property  so  seiz- 
ed|  and  prevents  them  from  being  deceived  by  the  appearance 
of  wealth,  to  which  the  debtor  has  no  just  pretensions.  If  the 
execution  is  delivered  to  the  officer,  with  orders  not  to  levy  it 
at  all,  or  until  further  orders,  the  purpose  of  the  delivery  is  not 
answered,  and  alt  the  legal  consequences  of  the  measure,  in  re- 
spect to  creditors  and  purchasers,  who  would  otherwise  have  been 
affected  by  it,  are  defeated.  If  the  officer  is  ordered  to  levy  oui 
but  to  leave  the  property  with  the  owner,  until  he  shall  be  other- 
wise directed,  the  party  undoes,  by  such  an  order,  all  that  the 
officer  does  by  the  seizuro;-^it  works  no  change  of  the  proper- 
ty ;— it  is  no  levy  in  respect  to  third  {lersons*  It  is  no^  necajssary 
that  the  officer  should  remove  the  property,  or  even  sell  it  iin* 
mediately,  if  this  be  done  in  a  reasonable  time.  Sut,  he  has 
effected  nothing,  if;  by  the  plaintiff's  order,  he  leave  the  pro- 
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Indictnieiits  for  an  98g»l  augrnentation  of  the  ibic^  of  a  Fpctk^'  privateer^' 
by'wSrip^  or  uiiiiwise  altering tii^  gun  caitiageg;    '  ,   .^ 

ne  oMmm  e0ii8i#^,  in  •in^reafll^,  or  augomiting^  (ortii<igi  mmtiliKed  m 

'ioddhf,)'  tbejl^ee  «|  in^MligvnBit  feini»  wUdb  ^vAs  anrnid  at  te 

«Be  ^  ker  aahld  i^  tfa^  Uwted.8Utia,  by  adding  4o  tl^ft  p^h^  W 

■yof  hef  guDd  prepared  for  oae,-  or  ki^  tbe  fddition  to  her  forces  of  atoy 

eqqipmflnt  dol^  applidftble  to  war. 

Kaisii)g'or  lowering  the  caniagel,  «r  cutting  away  the  <iiicayed  wpod  in 
fheniy  and  replacing  Ihem'Ntitli  soanH  w6od,  by  whktt  they  ato  rendered 
it fifr  we,  b  imffiiiO^'  thelbroe  of  Ifea^  veasel,  b)r'«ii  cqtripxiiehC1»o|e^ 


'    ? 


X  ii£  defendant)  the  comyaandcr  of  a  f  lynch  ipruUer^  c^^d 
tiNi  PifigcDty  beloDgioy  ^  a  W>ject  of  J^sance,  a  Mr.  Q>»|rofiy 
fJMnifjiiatedgl  ^^WnT<N!k>  aipi^ndMtkis'portiD  A^il  o»>l«|r 
last«  The  dafewdant  ij^it#d  klQiaalf  ^^ttre  aoiiie  in,  in4i&- 
tffiMi  and  s^iflM*  t^  th^  i^tom-hnU^  find  ai^trioed  a  f^rftiit 
to^'kM  iiq|€arf(%  guni^  i^^  i^  tp,  vipair.  Thqyi^a«fgo,  m$L 
otherarticil^tiirii<i»|»rijiiqi  a  pernut»ir«»eplac- 

ed  nndcrthfAppetf  a  fsi|8tom«-houaei|fi«fypi  but  the^NAt^^^Q^^* 
Vol.  III.  '    I 
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mges  heraafisr  mmKOmkedf  were  not  tmmi^ntM  in  iImI  paper, 
thougk  the  eight  f^M  were.  It  appeared,  m  «rideiice»  that  dus 
Teaad  vas  ji|ti»d  out  Id  Francf-^-Uiat  »he  waa  chase4  bj  aJnlisli 
ship  of  war,  and  in  order  to  lighten  heraelf,  threw  all  her  ganaover- 
taaard,  except  one  long  six-pounder.  She  afterwstrds  fell  io  with 
a  British  letter-of-marque,  from  which  4he  took  oat  eight  112- 
pound  carronades,  with  their  carriages ;  and  after  keeping  tllte 
mounted  on  deck  for  ihi:ee  or  four  dajrs,  th^  wercSyift  into  tha 
holdg^iibtfe  thiej  m|^iit  wken  ^  oans^  to  thia  port.  Jle- 
fore  tli^  vepairs  of  the  vessel  ware  c<MDplelod,  these  gitrcar- 
riages  were  sent  on  shore,  to  a  Mr.  Seguin,  the  carpenter  en- 
plofed  itf  repairing  the  vessel,  who  added  abiut  {ron  4i-ao  71 
inthea  of  new  wood  to  them,  so  as  to  raflse  tham,  in  csider  t9-fit 
the  port  holes,  as  was .  contended,  and  proved,  by  witncasea 
on  Ike  i^art  df  the  ptoaeeution,  but  contradieta4  bf  the  defend- 
ant's wity»^'$  vis.  Se|;uin  and  bin  workmep^jrhtf  ^iwora,  t)uU 
llie  carnages  were  nvt  rapseS,  ba4  mei^lj^  that  ^|A»d^P^^  paita 
were  cut  anlipH  and  replaa«d  by  nepi  wofd.  T\^  nafri^iaB,  ba* 
ing  th«a  altered,  w^re  natuftied  on  baord  Ike  Biligentjiiut  be* 
iftg  dhaw  uitd  by  some  of  tiie  custenn^us*  elAeerSi  Ik^  wwe 
rehnded,  and  the  Diligent  sailed  without  Uieih.,  It  was  vnif 
fully  in  prooQ  that  the  guns  u^m  the  cftrriagesj  as  fhtj  'm^ 
originallj^  coul4  not  be  fought  tbroogk  the  port  holes  of  t^ 
Diligwt,  and  that  it  waa  a^easary  to  ffniiii  t^ham  {  a!t.hQ»gh» 
oiKT  a£  the  marinen  ejrora,  tke» tkaf^-coold  be  iMi«^t,  and  ^Mt 
th^  were  fired  to  b^tm  ▼«oel8  to,  durki|  tl^  ftnr  dayir^wy 
were  mounted.  .  It  appearbd,  that  the  defendant  was  sick  and 
confined  to  kii  room,  during  tlie  gfiatest  part  of'  the  time  tiik 
theie  Impairs  were  mak&ig ;  anMNt  tle«wner  Was  hete  Marip 
4fte  wtiole  time,  and  act^  ^  rUliXha  fcr  tjbe 


rVMHI^GfOAT^  Jnttfce^  charged  the  jtry.-  the 
{Pk  %  wHBher  an  addi^en:  fttMe  'Ic  gun  •atudage^  <^e» 
faising,  ^  #thcrWl8e  allfring  tbefn,  la  ^If  ^tkkc»,  ^riflw  j 
fourth  leetllii  of  tke^et^ef  Congress  (tt  5ik  flM  tTMi 
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wl$idn:  tht  km ;  but  the  aken^tiMi  ^f.«IAvCMN 
.tft-dcned  to  He  M.  To  Um  Cottit,  k  aaeme,  tk|t  nothi^c 
liMMre pU^  than  tiMH neeanig  ef  thi^aectfoii^ 
Tte-oOniBe  ponailUt «  incMMiast  or  augmittaiig,  #r  |^9»» 
ifliiai;,  or  biihil^iliiiiiiiiigly  coDoetBed,  ia  iBciioring,  or  u/^f- 
memlDi^JthoT^Nve  of  uqr  belligevMit  Teteel,  which  wts  anse^ 
It  the  ti«fak  Af  W  «mviyi  wtiiiA  the  Unked  Stotai  hf  uddfa^ 
to  die  ^MtBtaier  or  eiie  of  liar  gena,  Jtrepare4^r  m^tg  m  bf 
tlMiJMiBMth«et%(Aptiirtofc9r  forcaj^anygfft<»afcp<ir,8oMf 
ofifllBabie^to  war.'  Suppbae,  tiwiif  thai  a  teaaal  ihoi||d  atnve 
hefo^-eraaad  wMittwctatywmiahetat  m  cwnjimm  opki^  mA  tm 
ofsal  — tnhtr  hi Jier  hoM,  b«l  wkhomt  lochiy^or  oihdrwiae  ua^ 
laaa  tmBmkj  wthar  weou W  >e  h^r  force,  ^  jpoa  prepored  fot 
vof  41m  affflpar  ia  dbvioua,  twentf  muafccta^  sikco  tbo  olh|r 
twoDlf,aaft  VM|fi.prqpre4  hr  oae,  cas  c>H<f^u  oo  ^art  «f 
Iprftiica^    Buytf  tho»«ller ^iweotf  aii» f i^p^red  foir^tio^bf 
oMmh^:  iMtal  il|  aol  her  $>rce,  thaiif  fcrty  pii#  puipartf  fo4 
me?  Vhe  loch^aiw«  t^^wtem  a^ejp apfUcable  to  war,  aa| 
than  tho  JwhaiOiC^  ia  «Mr  out.    I or^^  the  fatco  o(^  %a^eaiel 
has  heea  itfcraaoed  ••  a«g«^plii^  .h^&the  addition  to  4ha  giiaa 
pTB^iBMit^  qaay  by  »  eqiaipi»Biit<yMyapplieabiill»^ wan  h 
Ike  oiiflBea^  if  th^  veaaal  haa  but  one  canaoo  rfkounted  and  pra- 
usa^.fBi  athef  catinoty  aay  eigi%  ii  her  hiM^  dii- 
ly  orOD  c^ijhgaaieee  rottoD*  or  too  hiA,  or  tof^lov 
10  be  naoli'her  Ife^ii^ia  but  one  eannoB.-^U^  by  lii^ipg  or  le#« 
eri»yHieinijiplij  or  replachig  the  doc^ywtf»  l|r  aeuwK  woo«^ 
ihflf  are  rendffed  fit'for'n^ip,  he^foeao  the^  iMaiap^  iacraaaed 
ar  Mgaleoted  to  nfee  mtmn  prepanti  fcr  uae,#Mid  4hia,  hy 
iaii|iri»mii<M>ly»tp|itfiMil<  to  war^ 

nm  aecQBd  in»inii|^i  9kf  Jyhetter  tlpe^^M  c%rriageotof  thb 
aHfeNi  wen  au^ui'ed,  aa  4p  iggiiMi|e;  or  aupoent  hef  leico} 
•he  ii|M  haaif  n<ffBi»h»#io  wpa  could  be  eftsgenallf  i||l 
<»  tdp^MMMrtlnAio  they  w^e.  QToil  wiU  jitflge,  fmm  the 
heigilidUliO  port^M^  and  of  the  mifmmf  whetheacAiajraa 
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poBmUe*  Thai  wiMwitf  »  cwtmdktad  «  tiiis  poivl,  bift«UK«i 
flMonlMd  in  Mip|M>rt  of  the  ipdkt^ct>  WMhor  itef . 
mfeec/  or  4IM,  is  for  you  to  jeianiiMiie ;  the  ^teeawf  b«iii» 
ciselju^t  rwAuftce  ••  to  this  pMBt.  •  B«t,  it  n  pMved  bf  Hie  4e- 
teiant'ss  wkiMBses,  that  the  capriftget^eKB  decayed^  aJMl  were 
nfNured  by  cutting  away  tkMe  parts,  md  eiMituting 
iroed.  It  is,  therofofe,  of  no  consequence,  njhettasr  jt||e 
^eod  which  wafr patoB,  rwed  tkm  g«os  er  eec ;  Ig^^  the  a4* 
4iti0li  e^  sobsiiaitiDn  of  it|  for  that  whkh  was  decay^  tlieie 
gnaa  were  prepared  t^m^tm^  so.aa  WAawglDept'lhe  iNiee<ltf>4he 
▼easel,  b^ond  wliat:*it  was  at  her  arriraL  If  JMlhinig 
bat  what^igh t  jwci  hare  been  dene  wllhoot;  Iteould  nal  kmm 
that  her  force  was  angiiMiited,  by  the  addi^aii  of  QhPtf^ipwp 
aBBOt— quite  otherwise,  if  the^^tiM.or  aHefnlLion  wsn  neiea 
eary,  in  order  to  prepare  the  e%ht  oaiionadcs<»;qae,  Oti  t^iia 
punt,  therefimt't^Q  UMist  decidb  'eccepdi^g  %q  the  ejriden^. 
T|iethsrd  poia|  is  petuliaiAgHiJaub^ei-lbr  yev  cenig<iistinH| 
being  a  9«estiw  #f  fad^  MBKiy .  It  is, -nirhe^'er  |M  Oijiiiihtfrt 
procfited,  or  wite  tenowigg^fconcemej,  ia«the  aiidithw  wr  altera 
alisniiMBI;1raBalaieiBthe^ulxclffti^ris?  ^iiaj%»fe»  efery 
ptjMuniftion  is  against  Hie  eeaaiwiider  4f  a  ▼etsel,  in  eecii  a 
edse.  UHaacarce  ^redHc^  than  such  impnrivit  ii^aihim^ 
respect  to  the  aittament  ef  a  msd,  ehould  be  uodHWitai  ll|t 
any  pimen,  witUbm  the  orden  of  the  i  iimnMgini  Ineddilto 
totSstltthe  omitting  to  mcntieD  thaassariliges,  hi>4he  appliei^ 
tien  u>  the  CMitoni«house  for  a  permit  t%lliM|^  is  daJiiUated*le 
eftcite  Mwpkiett,  thtft  soine4dteration»wereiMilifled;  hsieai|»ei 
if  they  ha^  h«MS  JMitloned,  tjiry  weufcl  have  b^en  placed  ua* 
4ev  the  cara  of  a  ouibom-hou^  «itor,  whose  doty  il  wwuU 
have  bcen^  to  prevent  such  alteratipMa  froaa  14N#  viede.  Thai 
the  dtJBpawtt  hnew.tfnhesvalteittiohSa^ie^nongly  contcAOsd 
fcr  upon Ahe  cvileBce  of  HMAarshat ;  who  sW^,  that  af%jtf*e%e 
d||st^f  *e  «UreBdaa«,  he  a«|teri  %e«iarttai1^  liil>w<JlllCail 
only  to  remore  the  decayed  tmber,  taH ;%»  naJKilijffi  fl|' 
Buty  wfa^lher  lie  spi^weMus  own  intatflbi^  er^eftltose  «P 
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duriiii^  his  nctoess  hftd  acted  in  the.bvtinett,  it  by 'no  means 
clettr.  In  tkis  cape^  tht  gmmeM  ]vesuoiption  above  mentwned 
is  a  9oa4  deal  weakeaedi  fram  the  circumstance,  that  the  omrmr 
was  in  Philadelphia  duiin^  the  whole  time  that  these  iilt>airs 
were  goipg'Oii,  and  Iha^  during  the  great^t  portion  of  that 
time,  the  del^Mlant  was  sick  and  confined  to  h|ft  room.  His 
hani^iaiilpMf  what  was  going  on,  were  this  ftdly  proved, -woald 
B0t  te  i«Br'wt4a  6%  him Hkh  the  oAmde,  wiAemHt  wmsHln 
some  ivay  eoH^Awd  fn  it.  Upon  tSs  point,  It  is  pix>pef  you 
shovld'be  satisfita.  We  Wifri  onl^  to  fdd,  that  if  from  the  pub- 
lications wfiich  were  spoken  of  at  the  bar;  yoh  have- received  , 
impressions  unfavourable  to  the  defendant,  on  iccount  of  acts 
done  tfr^&in^  unsonneC^d  irith  the  ofience  tor  which  be  is  now 
ttasd,  w»  feel  the  fuHeyt  coofidence  that  you  *1«il  ncA.sufllt* 
them folpflilelfco your  €selkig»  or  your  }«dgm«nl;  for,  ffrptk  If 
the  dtiarges  nndJIagaiast  0ar  wore  pAv«f,  which  in  tfih  ciflre 
Aey  Wire  not,  tM  omjM  iK)t1>e,  they  hare  nothing  to  do  with 
the  issuf  y^m  are  sworn  to  try. 


The  juif  .fiflgkliiot  agree  in  this  cai%  and  frequently  applied 
lathe.  €our^to  disfbaige  tfe«i0i  IWie  Court  iftfefm^%he  jury 
that  thef  Vci  net  tfte  fto#er  legalijr  mdlifeharge  thepi,  without 
i!he  aaMpt  of  the  District' Attorn^,  and  the  d^bndadl's  codnsel*. 
At  length,  after  "kscipfbg  the  jury  together  for  some  flme,  tMs 
attcnt  was  granted  by  bothsides,  flie  Court  agreeing  to  try  the 
cau'te  ag^  this  t^Qn,^  the  jury  ^rc}accqrdipg]|r  discharged. 


ft 
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pebttMl«lMNid«  dated  19th  of  July  179r,  gitctt  Ify  iCduMflMl^  Md 
qtfMW,  t»  Ihe  Utfted  <>i^  I  .W(1ilii»  1 AK  Mich 

pwMM>lfcl7Sft»f<aBrlnr<ftfa>iiitwniliw<we&<M^»^^ 
i^viMWBhJl^tyMtycgfc<te»>%llli|flfyaeo>Brofthe 

venue,  ^  ifU accemt  for,  anOpaj  over,  what  moiieTB  he  Aih  o#ecL 
A  bahmce  hecaune  due  ^by  Nichob  to  the  tJnited  ^ta^  and,  wiliiout  the 

knowledge  ot  the  airetiei  in  his  official  bond,  he  gaTe  to  the  United 

9ta(te8,  iMMida  and  mmtgagei^  to  Kcore  the  pyment  ef  Utt  mSak^  which 
^ete  j|nn  i wn^hyihe  ywper  oiioew  rf  Ifas  Treiwny,  and  by %hidl  fhB 
It  doe  «•  4m  Uniled  8tafee%  ipm  agiMd  to  be^Nfi^in^twdve^ 
lemwfdktbMf  «iie«f  whkliiMnd%,«^piid|paAdathmw^pit 

inMt^  tythe  Pirtrict  M>niry  rf  th»  KDito^lM^ 
The  thuted  States,  in  their  political  capacify,«ii.&ooUQfl|ire  invisible  body. 

and  cm  only  set  bythrir  afficei%  who  coofdlotioBalty  and  l^^aDy  ad- 

iMnJster  4ic  govemroent,  and  by  the  agents  My  aippdbted  by  them, 
ilie  deeretary  of  the  tVea^lKy,  iMie  head  of  the  Ttemmy^pcpaitmmA, 

faavini^  ^fb  genenl  dtoftetian,  sypiHiiajJuat,  «m1 

awwwarseflheUDitodMllB^^<huirfH>l|uiil(baiiiif  j 
llie  nUe  of  I|kw  %4iMit  if  a  OKditar,  without  the  kwwledfe 
jof  Hm  surety^  expressly  or  tacitly  y^^d,  ^ve  tipif  to  tht  ptindpffc  hy 
enfattging  th«  credit  beyond  the  period  menthmed  in  the  cottiftMst,  the 
surety  is  discharged,  bo&  at  kw  sad  in  equity ;  and  this  tule  is  applica- 
Me,«swcll  to  beads' wAcdnat^ralconditkNli^fli  to  bonds  ibr  the  pay« 
nent  of  noney;  shd  tuiirthithf  airangeme«t  is  mtendcd  for  thgihendt' 
ofthe«i4ir«»MC.    - 

X  HBI  wu  utmti^mk  of  ^cbt,  on  a  bond  exeoated  b^  NidnilB, 
Eddf,  and  HiUega^ t9 tke  Usited  9Mmf  imA  iMh  Jfaly  ITMT, 
in  tiM  penalty  of  %i|000  dollar;  with  condidoi^  veciting  thaitlA^' 
«M|t  had  been  appointed  bj^theanpenriniref  the  RHiiiayii^Hii 
Distriet,  in  rr94,  a  collector  of  the  internal  wctmt^B^  mtfthe  q^ 
ligation  to  be  void,  if  Nichpia  has  ftithfu])^  exeented»  and  ahadl 
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wiiAt  mmumfm  he.ihrii  colif}ct,!ii»^  U^oo  o^r^  Om  flrfMijit 
pIMT  pMbrantace  femnllf^  t»  whkrfi'  tte  r^ploetiMl  Jn'ieap 
at  ft  bf#M9ii,  thft  lie  jMtd  caVeetciiy  and  badnn^t  pftUorerji^  tba 
8«pcrn8•lvfl^945  4M)ars»  ilcjoiiidaryUnAheliad^d^ndriaamai 
Sooted  r^inder;  that  Mickola  tai|iligy  oa  the9thof  Jubc  l7My 
Mb^UiMm  lito  4Jiiltad  Steiaa,  in  tl^aum  tnantidlie^  in  «be  !•» 
plicatiofv-far  noeana^  collectod» j4tf » oa  t^ni  day*  wiac«l«  aai 
dMircr  U»  thwaaliai  i  iinr/at  hia  req^c»  bMt<<^tbe  oaa  of  tfao 
UnltoA.  9tale§9  tliraa  htm^  pi^¥^^  u)  eqwl  aittia,  ftt'^ns^ 
tweli%,  and  Mttm  montlM^  to  tbe  $m^mKtL  o^rk^1aid  4lbt>  wHh 
WEVianfli  aFattoviay  to  cgNfawi  judfrneata,  and  ataofib  mortgage 
9bir  aebadog  M^  sani«;  and  that  credit  Wfa  exteofifi  to  tiie 
aaU  Nl(Atfia»  lar  aiid  bailee,  §bv  tke  afareAA*  tarma  of  siSi 
twelve,  and  Mteen  montha ;  which  bonds  and  n^^rlgage  ware  gb- 
^,  jnd  credit  antwiifd  t6  aaid  Nkltolat  wttkAfnt  th^^nbw* 
lodge  m  conaent  o£  0c  aaid  j^ddf  or  IMiiiftaa,  lii^i#|tie%  l|fr 
xacana  vhemfy  the^wl*  snnotiea'weto  «lia^arged.  Siiaaa- 
joinder  aaknc^piadgeaJhaK  the.aaid  bpid*  aad^iaaocfgagowera  ac- 
cepted by  flio  y i^ed  Stalaa,  i>u%  that  the  auperviaory  in  talk- 
iiM^he»a«ne^  nete<»wiyk)nt^il  bfijii  <l  >  ffm\  i  or  know1i||Pi  i>f  tk^ 
Umted  SMtes;  that  the  OMie  wm  n^  fMnk  fuid  dativered  by 
Mkhth%  at  the  instance  and  requ^it  of  tl»  V0k^  Static  and 
Hwt  the  Udked  %ate8  did  not  ^Utorge  the  time  of  paytneiilt 
bnuthat  Ae  aapeatftof,  in  "doing  8dV*h4d  acted  «rMavt  tiie 
lamrMge  oreootelfitiof  nhe  Utpited  ^tatea.  To  thia  an  iasne 
waa  p^fftsn.  ,.i       .  '      - 

The  &ct8  were  as  e>llaw8: — Nichols wa^  il)  Septaiaber  1,7^4, 
affofntod,  by  tfaa  auper^ayr,  a  collectoi^  and  tir  September 
IfM^i^  waa  a|>F»intad<liy^e  Preaidant,  nJ^nJlipniiiaOi  At  tbe 
titoa  NiqMs  8^^.^^  ^<^  o°  whiclTAiaraiit  was  brooghti 
ho  waa  indebted  ii^^r  UnHatf  Stalaa iip#aiia of  90|000  dkU 
te%  aa  coHactor^  aii|r  npwnte  of  oooe  doDara  aa  in^aalon 
In  Ma^'-I799,  tUtofsuiMrvisot  removaA  Nichola  ffvm  )ui  oftce> 
aa  collector;  and  on  ^e  28th  of  Jane  1T98,  the  Preaidont  re- 
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wltli-fNimditft  of  tUtoiMK  MicViaait J:Hpo»  wjn  fiinrrt  ^  W. 

•  •         • 

]|^,  wte  40  atflii).  saperviior ;  iiiio.4lettv«<Bt  over  13^  wiiH||ii(tto 
tD  tli^isirict  Atmtney,  to  btin^  «ait  ra.  A  ^eirc  /«i#a«  «m 
jRxoiSndif  wed  oat  upon  tte  moiigitge,  i»  the  jSm^^  HUf 
ler,  fcr  the  qm  (^ the  Unitody&tate%  aino  time  ur  1 BW.  Migi» 
wt^  was  obtAiDe4»  the  oiMey  raMedend  btqagil  ilgiCafifc 
attd  Wes^ckimed  J>fi^  etate^pCPefinsylvaiii^y  bf  vin«&  of  eofii6 
other  ot  fM-ior  Jiiii^eKceplHKbout  25od^dolla»yiiMtk«wM.ta|A 
cmklif  Ibe  Wstrict  Attoii^p  fcr  the  Umted  €tatesf  bf  pei|w- 
flfcJof  lie  Cdiirt.  'Thft  United  StalM,  and  fbe  liate  of  Vtmi* 
sylf  acia,  a^  itU.centeBdki^  before  «l»  Sii]ppee  CmH  of  the 
United  ilMHeayfor  |)ie  reudue  of  thcmooey.  One  oflkm  he»d% 
for  u^erda  of  9^p0  dollars,  was  peif  ^y  Nkhria  t#  tiie  supee* 
visory^bottt  the^^tme  it  became  due.    «i        # 

A.  lelter  wa»  readf  oft  beialf.of  Ihe't^l^HviMita,  from  t^  Sa(i 
ai^ry  4rf.  ihe^Treaaiiiy^  daM  3«A  of  iioe  1798,  to  Mr.  Ni- 
ckt^f  enclosing  htm  Ibe  edpy  of  a  leMm  ^om  the  aiiperfiaor 
to  th^  Seeretaiy,  |Ht  deM^lif  to  knew^jf  Ihe  iqfeoiaafieii  coatalB- 
cd  in  this  latler  is  true.  •  The  letter  eacloaed  waa  d^t^  the  1 8th  of 
Jane,  fliddt'Coiitaiaed  w^fot^Mthe  deflate^  ef -if iebokMa 
hia  two  ofitcea  of-iinifirtor«aad  oeHaitor,  This  latfd^jSm 
the  aiipervi^ri^haii  elated,  tjhai  for  ihe  pwrpose  of  sec^i^  tba 
Unllad  ^taiM,  in  relation  te  ao  large  e  debt^  he  Md^^'ViHivtlfta 
ayprobliep  of  the  commissionev^  the  iweeue,  obibineifl£B«i 
Um,  bends^  and  warrants  of  4tttorDey>and  a  mertgkgeiBylhe 
aanount,  to  gpt  which,  he  had  judged  it  bast  to  enlarges  ite  time 
of  payme^.  ,  •  it  t 

..  The  cennad  appearing  disposed  #  arguc/the  poinl^ef  4aar 
arising  iis  ihniMe%  as  if  there  had  been  a  tfenaunir ;  JTfiai*- 
ingioK  /» ia<}aiitd^ii||g|ber  there  wae  aapiagreekneDt4>r  undor- 
stmdiog  amodglft  the  conDsel,  la  warranCit^  ?  That  on  tbe  v- 
HH  lAiBed,  the  aptr  iqueation  wa^,  vbethet  theae  asimritiea  more 
taken^  and  the  time  of  ppymeet  eidargedi  wM^  tlie  kaeiriedge 
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«id  consent  of  ihe  United  States?  ITtl^  jurf  should* be  inthb 
tfffivmative*  on  tfaM  question,  tte  e^use'wap  with  the  detedwitek 
i  The  conoMi  b^th  a^eedy  that  the  kitontigs  loid  «g^rcemeiiit 
was,  to  consider  not  only  h\&  fiwts  put  in  aaney  but  th|^  legd 
ilrierencea  imin  them,  as  involved  in  the  trial,.in  ^e  aama  nian- 
ner  as  if  the  pleading  hari  ao  presented  tiien>*  The  Court 
then  reeeiBfnended  a  apeciiil  verdkt,  or  tisit  the  Jury  afao«ld 
reserve  the  points  of  law,  whichr  met  the  appi^bation  of  the 
imr. 

WA9B§JirQ  ro a;  JuaHee^  chnrged  ttae  j  iiry.  The  <ftily,  qae»- 
ticm  for  your  deierminatain  i$>  whether  tha  aeevritiea  meii^ned 
in  the  plea&iga  were  taken,  «nd«the  credit  to  NichoJe  enlarged, 
bfthe  United  State9i  witheait  the  knowledge  or  C6iwettt  of  the 
snreties?  The  United  9latea,  are  a  celtactive  inviaible  body; 
mdci^can  act,  and  can  be  seen  only  ipi  the  acts  of  those  who 
admiuater  the  affaire  of  the  gdvartftuffll,  and  their  ageaia,  duly 
nppMnted  and  empowered  to  act  for  them*  'This  position^ 
which  is  nndeniahle,  leade  us  naturally  t6  an  inquity  into  the 
character  and  powers  of  those  officers,  concerned  in  the  manage- 
meni  of  the  revenudi  of  the  UiHied  Staftos^  and  who  appear  to 
have  had  any  ageney  in  tMi  particnlal^  bnainess.  And  first,  the 
Stereittry  of  the  Tretuury^  who  is  dectered  by  law  to  be  the 
head  of  thatHepartaenC  His  duties  are;  to  dig^at  plans  lor 
hupi^iging  and  mafMgf^i^lhe  revenue,  and  for  the  su|»port  of 
ptibfie  credit;  to  prepare  and  report  estinMftes  of  the  revcH  "  ^ 
nue,  and  eKpoDditavea  ;  to  9ufierintend  Uie  collection  of  the  re« 
▼enae ;  to  decide  on  the  fhrms  of  kefl|^n^and  stating  accounIS) 
and  walddg  returns,  and  td  grant  warrants  for  money  to  be  is* 
anedlhmi  the  Trdnury ;  tb  act  in  reltftien  to  the  sates  of  the 
jmblit  lands ;  ei»*niake  reports  to  Congr^li^on  such  matters  at 
may  %e  referred  to  hlfli^  that  body,  or  which  shall  appertain 
to  his  office;  and,  genendlf ,  to  perforaa  all  services,  relative  ^ 
%e  finances,  Required  of  Ilim  by  law<  He  is  to  superintend  the' 
collection  of  the  du  Aes  on  impost  and  KMinage)  as  he  ehafl  |ttdge 
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bttftt ;  afld  the  dpteresl  officers  eiiq^ojred  in  reltdon  to  the  id* 
temtlrcTenue)  arfty-^on  lisie  t^  time,  for  thet>etier  executkB 
of  their  duties  ifd  trusts,  id  observe  ttd  eatecuie  such  dinc- 
tionetikLs  they  sW^  receive  4fon.  Aie  Trees«ir]t  Depfeirtnieii^. 
See  Aote  of  Cong.  3d  Sep.  17t9, 3d  March  179 1,  «|h  Maj  17M. 
The  CmmmuMner  of  the  rev<n^e^  is  a  member  of  tike  Tro%- 
surydepartaftentiporticularly  charged  with  the  aupnimttfndenetj 
under  the  diree^on  of  the  head  of  that  departmei^t  o€  the  col- 
lection of  the  revenues  ai  the  United  Stales,  other  than  th^^ 
arising  from  duties  on  impost  and  tonnage  $  and  is  to  execute 
such  other  service,  eonfoiaaoeble  ta  the  Constitaii^n  of  that 
depai^ment,  as  shaU  Jbe  directed  b/  the  Secr^ary.  . 

The  •i^kerviaor  has  the  appointment  of  the  collectorsy  a^d 
other  inferior  officers;*  and  the  collecuon'of  the  internal  trnfm* 
nue  is  to  be  made  under  his  management  . 

Thus,  it  appears,  thft  the  coliection  of  the  internal  r^^uis, 
is  committed  to  the  manayinient  of  the  sf  penriaor,  subject  ne- 
Tertheiess,  to  the  control  and  superinttn^epce  of  the  Commis- 
sioner of  the  revenue^  wb^)  in  his  turn)  is  uiKierthe  control  and 
superintendence  of  the  Secretarf  of  the  Treasury.  In  this 
eas€j  ndt  only  the  before-mepdoned  revenue  officers,  but^ihe 
law  officers  of  the  UnitAl  States,  woie  ea|^aged  in  some  way 
or  other,  in  the  transaction  which  is  put  in  issue.  The.sufier- 
visor,  ornMinagerof  the  internal  neYeuiie,ia  relatiifi  |o  the  cal- 
lection,Agreed  to  give  Nichols  six,  tw^^ve,  and  fifteen  nmM^' 
indhlgence^  for  paying  what  was  at  that  time  due  to  the  PPl^fi 
States,  in  consideration  4f  receiving  &a»diim,ceitaia  seeuri- 
ties.  The  Commimoa^^  the  re? enue,  under  whose  super- 
intendence tlus  officer  was,  approved  of  the  measure ;  and  th^ 
Secretafy  of  the  Treasury,  with  fuH  knowledge  of  all  that  Had 
been  done,  if  he.did^  not  expressly  approve,  he  evinced  no  die- 
approbation  of  what  the  supervisor  hai  dooet  and  certainly  did 
.'Bot  attempt  to  control  hiiA.  The  siipervisor  directed  a  suit  to 
•  be  brought  on,  the  mortgage^  which  was  done,  for  the  U9e  of  tl|^ 
United  States^  ii)  eac{tfess  terms,  and  th#  money  was  raised. 
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The  superviMv'  received  opwardfai  of  9000  dh(01ars,  p»rt  of  the 
money  8ectrret11)y  tltemortgagfe;,anii  Che  Distrid  Attonilpy  toele 
out  of  Court  bttween  two  tnd  three  tWus'snd  dolTars,  oilier 
part  of  the  same ;  and  the  United  StatM^  by  its  ofiicdirs,  are 
ooir  coDteatfng  with  the  state  of  Penns3rlyania,  the  right  to  the 
residue. 

After  all  'these  acts  of  the  olUcers  of  (he  gOTemtnentt  a!!  act- 
.jng  within  their  proper^ sphered,  it  is  too  much  to  deny,  that 
they  are  to  be  imputed  to  the  United  States,  and  to  be  conai* 
dered  as  the  acts  of  the  United  StMs.  As  there  is  no  proof 
given  on  the  part  of  the  United  States,  that  the  sereiies  knew 
of,  OT  ccnsented  to  the  arrahgemene  mad#  irich  Nichols,  the  fact 
must  be  taken  as  it  is  stated  in  the  defendants'  rejoinder.  Con* 
aequently,  your  verdict  raiet  be  for  the  United  States,  on  the 
Ikret  issofe^  and  for  the  defendants,  on  the  second  issue;  subjeet 
to  the  opinioti  of  the  Court  on  the  ft^int  reaervedj  whether  the 
two  sureties  of  Nickols  had  net'  been  discharged^by  the  United 
States  having  taheil  the  bonds  and  mortgaged  of  Niehols,  in 
which  time  was  g^en  for  #ie  payment  of  the  debt,  due  by  hint 
to  the  United  States. 

7%e  juiy  found  aceotdinjghf, 

Aifewards,  the  question  reserred  for  the  decison  of  the  Court) 
l»vin|^b<eeft  argued,  the  Conrt  gare  the  following. opinion.-— 

Tbe  point  reservdQ  for  the  consideration  of  the  Court  is, 
\v'hether  the  act  of  fhe  supervisor,  in  extending  the  thne  for 
payment  of  the  debt  ^ue  from  Nichols,  the  prineipal  ip  this 
bofMl,  discharged  tbe  sureties  ?  The  principle  of  law,  estab- 
lislied  by  the  cases  of  1  Sfiwyn's  Nisi  Prius  Caa^s,  311-^13-ljl. 
3  Vel.^{lltt;  540.  3  Brow.  Ch.  Rep.  579.  It  Bos,  8c  PulL  61. 
3  Ideas.  365^  n,  that  if  a  creditor,  witlout  the  knowledge  sM 
cotiesttt  of  the  surety,  expressly  •r  tacitly  yielded,  give  time  to 
tlie  piincipid,  by  .eolargjng  the  credit  beyond  the  period^men- 
tioned  in  the.cen&act,  the  surety  is  discharged,  both  in  equ|£y 
and  at  law.    The  reason  is  an  obvious  one.    The  surety  gim» 
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witiM  the  perfpfmMMieDf  tlir  ^a^uUr  contract  to  vhiA  h$ 
i>.a  pa|ri3Lt  Aixi  ^o  oth«r.  Uf  Without  his  c^t^seMt  this  cootract 
be  Varied  ^  the^ct  of. the  credkory  lie  is  .not  l^^und  by  the  new 
^ntri|||t ;  an(f  ^e  okl  contract  cannot  be^nfcffcodY  accordigg^to 
the  lerm^  of  it,  without  injustice  to  the  principal,  aiul  a  breach 
of  ih^  agreement  made  beiM^een  him  and  the  creditor.  Tho 
surety,  not  being. himself  the  debtor,  but  in  relation  to  t^e  ob- 
ligation of  his  principal,  has  no  right  to  preyent  the  creditor , 
from  indulging  the  principal,  to  any  extent  the  creditor  nM||^ 
please ;  but,  a»  such  indtt%ew:a  cannot  be  granted  at  the  riak 
9f  the  auritlyt  the  only  legaLpr  equitable  consequ^coi  which 
•an  reyilt  Crom  tl|e  indulgence  granted  to  the  prind^i  ia^  to 
diacharge  the  surely  from  his  en^gement.  .   *  • 

Should  the  surety  caU  upon  the  <|^itor,  as  he  undoubtedljr 
aaay,*to  bring  auit  againat  the  princifai  debtor  as  so^  aa  thtt 
debt' becomes  due^  and  in  caae  of  refusal^  to  ask  the  aiAof  m 
C^urtoF  Equity  to  compel  kim;  or  shottU  he  even  pay  th« 
erediUNT,  with  a  view  to  aue  the  principal  earlier  than  thoaperi* 
0d  to  which  the  new  agreement  hpd  extended  tbc^  credit  ;— 
the  creditor,  in  the  first  instance,  could  not  obey  the  cal),  nor 
could  the  surety,  in  the  other*  sue  the  principal  without  a  Kk>- 
lation  of  the  second  agreement.  The  inevitable  consequence, 
therefore,  n^uat  be  what  has  been  before  stated.  ^ 

It  WB#  contended  on  the  part  of  the  United  9talMa»  that  tk^ 
yule  does  not  apply,  where  the  condition  of  the  surety  ia  im- 
proved by  the  extenaion  of  credit,  granted  in  coj>sideration  of 
additional  Mcu^ity  for  the  debt.  The  vi^peii^'to  ihia.  argaoient 
13)  that  whether  the  atcurity'is  bettered  or.  apt,  was  a  c^isider- 
ition  for  the  auvety  to  decide  upon;  and  the  Court  has  do  rifbfc 
to  inquire  into^  and  to  weigh  the  good  or  the  bad  which  might 
aeauit  feom  the  new  contract/  It  would  leadt  aiost  certainljF) 
to  a  vast  variety  of  speculation,  on  which  no  aound  piiacir 
pie  could  be  built.  In  this  case,  it  led  unfortunately  to  the 
viiry  loss  which  is  now  endeavoured  to  be  fixed  upon  the 
4ko4ildcm«f  the  surety*    "^he  principle  on%hich  the  rule  is 
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founded}  itf  not  th^t  tke  change  of  the  contract^  is  upon  calctt- 
lation  more  or .  less  beneficial  to  the  surety,  but  that  the  con- 
tract, tbe  performance  of  which  was  guarantied  by  the  surety | 
has  been,  changed  without  bi«  consent.  .& 

Again,  it  was  contended  thstt  ^the  cases  ^ited,  do  not  apply 
to'bonds  w4th  collateral  con4itions,  but  to  such  only  as  are  ex- 
pressly for  the  payment  of  ini^ey.  How  tl^ere  should  be  a  dis- 
TiAc^ic^  b^ween  the  one  kind  of  obligation  and  tbe  other,  is 
i|Ot  perceived  by  the  Court.  In  both,  the  respcMisibi^y  aad 
the  rlghta «f  the^utety  are  theamae,  and  the  principle  q£  the 

• 

rule,  e^ally  pfotects  hfm  in  \>dvh.  ^  the  one,  he  guarinties 
the  performance  of,  certain  acts,  Ibr  abreach  ef  which  dama- 
ges may  i)e  recovered ;  and  in  the  otheri  tW  payment  of  a  spa- 
Ufied  sum  :  but  in  neitb|p|[,  is  he  l^ound  tp  gparanty  any  other 
90Dtract9  than  tb^  \m  whk)^  ha  is  a -party  i  and  of  course)  the 
fiindple  which  discharges  him,  ict  ckse  that  contract  is  varied^ 
in  the  one  case,  muat  discbaa*ge  Ilim  in  the  other. 

But,  in  this  case,  Nichdls,  a|  the  time  he  was  dismissed  from 
the  office  of  collector^  was  in<ftbted  in  a  specified  sum  to  the 
United  States,  whicji  he  was^then  bound  to  p^y,  and  for  which 
a  suit  might  immediately  have  been  brought.  The  surety  had 
a  right  to  insist  tbaH  a  suil  should^be  brought.  Bm  the  Unit- 
ad  Sta^%  being,  by  an  actx>f  a  public  agents  disqualified  from 
obeying  such  a  reqaisit!<^  had  it  been  made^  the^  su|;ety  wm 
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Teb  VKn«D  Stated  ft.  Smith  avb  Otkkip- 

Indititanent  against  the  deisnd«nt%  pait  of  ike  erew  of  the  TeiseL    Fint 
coonC  for  confining  the  master;  an^  the  secpnd  eoant,  Ibr  endeaTounng 
to  make  a  rerolt  in  the  ship  {  both  charged  to  have  been  committed  on :%; 
the  high  seas. 

Mmemffy  diat  to  conslllnte  Omi  cCence  of  end^sMuriaf  to  make  a  wrdltt 
'  the  attaek  on  the  master  ||hould  be  tooomipaiued  by  some  evtitnce,  m* ' 
dicatingy  on  the  part  of  the  assaikiit%  an  intention  to  takepoiieanHm  of 
the  vessel. 

Any  confinement  dP  ^e  master,  whether  bj  depriving  him  of  life  nse  of  his 
linibt^  or  by  sbulthighim  in  the  eabill|  or,  by  iptimidatioii^  preventing  li^ift 
ftom  the  free  use  of  eveiy  put  of  the  v^isd,  ameonls  lo  aconfineaent  in 
oontemplstion  of  hwl 

The  ofiences  ehnged  against  the^deftndKiti^  weve  oommitted  wiinlst  thn 
▼esseUwas  lying  in  the  rvrer«  about  one  and  4  half  miles  below  8t 
XSbe%  and  within  the  bar,  the  riv<g|Aing  abont  one  mile  andit  half  wide 
ait  the  mouth;  and  tho  Court  were  of  .opimo^  that  they  had  jurisdiction 
of  the  case.   (Note.)  '  ' 

X  HE  indictment  U  iR>4iided  on  the  l^h  section  oFthe  Act  of 
Congress,  for  the  punishmentof  certain  crimes,  passei  36lli  ApfS 
1790,  and  contains  two  counts;  the  first  fi>r  confining  the  mas- 
ter, and  the  second  for  endeavouring  to  make  a  revolt  In  the  elup; 
both  of  which  are  charged  to  have  been  -conimitted  on  the 
high  seas.  •    ^ 

.  The  evidence  in  support  of  the  indictmeat,  was,  ijint  whilst 
this  vessel  was  lying  in  the  river,  about  one  and  a  halfmH^  be- 
low St.  Ubes,  and  within  the  bar,  tho  river  being  ntK>ut  a  Ofiile 
iftd  a  half  wide  at  the  mouth,  the  deliiklant,  Smith,  who  in 
the  course  of  the  day  hod  been,  struck  by  the  captun,  laid  hold 
of  him,  and  cunring  him,  observed,  <<  now  we  are  ready  for  ypu«" 
^he  Okptaiii  pushed  him  away,  and  ordered  him  fiirward ;  upon 
vrhich  Smith  struck  the  captain,  and  they  iiuiediately  closed 
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witkc^ch  oMMir,  i^beft  Soiilli  eried  cM  to  ^m  iMpde  irin*  wer« 
Mow  to  cm»  up,  frr  that  now  wss  tlKir  tiiae.  U]^ii,whicli^ 
IJm  othoi'  iwtfdcilbiidwtft  no  brffw4  ^  ius  aMgtaaee)  one  of 
Ummi  atmtd  ^kJk^ir^  sfaoFoi,  tad  Iko  other  with  a  piace af 
woodv  and  the  one.  with  tlie  4yvel  struck  the  c^ptau ;  after 
•tr«ggiin(  for  some  time,  Ib^eafitaio  got  clear  from  thea,  and 
fdl  oo  the  other  aide  of  the  caban^  and  ordered  the  men  to  go 
^  on  -the  quarter  deck,  which  U|ey  didy  .but  stiU  continued  \q 
■'  abuae  hini,  and  threatened,  i£  he  came  on  the  main  decki 
thef  woiM  awaaore  him.  After  keeping  the  garter  deck  fer 
some  time,'  and  itmng  to  ri^  himaelf  oo  the  main  deck  in  or- 
der ID  yet  into  the  boat,  he  got.^^er  the  adting  of  the  quarter 
*deck,  jumped  into  the  boat$  in-irtiicbJM  wmion  ahoiy,  and  hay* 
iBg  got  a  guard  of  soldiert,  he  returned  to  the  ressei,  wb«re  xOt 
difenihwte  were  armed  and  pfe^red  to^secti^  them ;  having 
during  his  absence  declaredi  that  they  would  resist  the  eaptxhi 
if  he.brottght  oAer  masters  of  yetseb  to  asskt  him,  but  that 
they  weald  field  to  soldiers,  should  they  come  with  him ;  imd 
that  shooM  he  Mug  S#3ort  with  him,  th^  e^ipected  that  they 
wo«ld  jote  thiMU  They  wis^,  however,  quelled  end  d&saraaysd 
by  the  soldie(^  •  « 

The  <eouj«Ml  ||r  the  -^fofendants,  lequested  that  the  point, 
whether  this  indictmeat  could  be  supported,  the  oflenee  hsiv^ 
ing  been  committed  in  a  river,  and  not  on  the  high  seas,  might 
be  reserved;  the  Conrt*  directed  the  jttry,  if  they  should  think 
the  defendants  gaiUyi  to  Ind  them  »>,  subject  to  the  opinion  of 
the  Court  on  a  point  reserved. 

The  evidence  on  the  part  of  the  defendants,  wes>  to  a  gt9$f 
^gree^  eontnidictory  to  that  given  in  suppoft  ef  the  indict- 
meni,  giving  it  rath^  the  appearaqpe  of  a  battery  by  Smhh 
akne,  in  retun^for  a  stroke  first  given  by  the  cepSain.  As  to 
Utti  threat  to  the  capfsin,  if  he  came  on  the  main  deck,  the  tes- 
liflsony  was  equally  at  jraiiance  with  that  given  againsl  the  dc- 
Apdanti.  ^ 
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WjiBffMV  »N9^,  JiMtirf ,  cfiitf^ei  tke  jofy.  As  to  .iii# 
toad  CDiintr  for  endeavotilripg  to  make  ^  revoil^  flM'Coari  lecla 
some  tHAcullf ;  but  are  iBoliBed  to  thiak,  thattlit  mmtlt  «po* 
the  firaaiar,  aboiiM  be  acoofnpiiiied  bj^aonie  ^^l#ettei|  io^lctt- 
faig,  on  tke  pan  of  tke  aalaitenta^  an  iftteotioii-fii^  takepeeaeaaiott 
of  tke  Tealiel.  .        •  '  , 

There  is  less  dottkt  aa  to  Ike  lavr  ifpon  tke  fint  coimt-  Afif 
conflliemeot)  whether  bf  depflring  the  Blaster  of  tke  use  of  kis 
ifanbs,  or  by  statthig  him  uji  in  the  cabm»  orbf  intimidvdoiii 
preyeiiting  him  from  the  free  use  of  eTefy-^arc  iif  ^e  Tessely 
amovDts.  to  a  confinement  in  eeHtemplation  of  k«r.  In  tkia 
ease,  Ifae  master,  as  ke  states,  ^|is  pnrre^Mli  by  an  appNlufliMoa 
tkat  tke  ckifendfitnta  irocM  c^cectt^jtheir  threats,  in  ease  ke  weHf 
en  the  main  dedLf  fiom  getting  Into  eh»  boat  from  tkenee,  afti 
thought  it  necessarfldl^  kia  pcvsonat  safety,  to  endea^oui'lo  gdt 
nwaf  from  the  vessel ;  and  in  ordsi^to  do  ao,  was  compelled 
lo  get  oyer  the  railing  df  tke  quarter  deck,  aiM  thence  into  the 
koat.  If  this  evidence  ia  beKeYed  by  th*  jmry,  tke«defkndbnti 
are  clearly  guilty  under  the  first  aount.  ll^tkf  awMence  on 
the  ether  'side  is  beQered,  they  canaiet  t>e  coD«|bted'upaii  Mther 
co\int  of  this  indictqfcent.  •  ^* 

'•  Tker  jury  found  the  defendants  gu^y^^iisuilett^Q  tke  opinion 
of  the  CtMirt^  on  the  point  waerred.  * 

,  Nbrv.  Upw  the  paint  resfrred^  the  QouftvsB  of  opktto^tiMd  the  c|^ 
18  ^thio  the  jurisdiotioy  of  the  Coozt  F<^,  4f  tiven,  havens*  &o^  he  not 
parts  of  the  highdeaa,  stiH,  the  12th  section,  where  H  speaM  of  the  %& 
MS,  is  confined  to  maalaugfater,  tad  does  not  ex.tend  to  thb  ofleace.  S^- 
t»ca  pasi^  on  the  defendants. 
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Lessee  of  Lewis  v<.  Meredith. 

The  kw  of  l^ennsylrania  relative'  td  'titlet  to  knd  itnd«r  applicstiony  w»r- 
mitfly  tiifVeys  iocatioiis,  payment  of  pKirdnse  money,  and  the  rules  efr 
tabKAe^  i*  the  kmd  oftce^  rekcdve  thereto^  by  whi^  such  titie«»re  «» 
certaifred  M|d  determined.  , 

L*iid»beld  under  a  special  warrant,  m^  be  levied  upon  Mn^v-^/imfada»» 
and  sold  und^  a^vendiiioni  exponas  ;  but  land  beld  under  an  indeschptivje 
ivarrant,  cannot  be  so  levied  upon. 

PlATNTIFT^S  title.  An  application  by  E.  Slocum,  12tb  of 
February  1793,  for  400  acres  of  land,  in  Luzerne  county,  on  the 
easf  side  of  Susquehanna,  and  the  north  side  of  Wyaloosing 
creek,  about  six  miles  from  the  mouth  of  the  creek,  and  fifly 
perches  from  the  creek ;  adjoining  a  manor  line  of  William 
Penn  on  the  west,  and  fands  of  John  Shee  on  the  south,  and 
▼acant  lands  onv  the  east  an'd  north.  Also,'  twenty -nine  other 
tracts,  of  400  acres  each,  in  the  names  of  cfflferent  persons,  ad<* 
joining  said  tract  of  Slocum ;  the  first  of  them,  on  the  east  of 
said  tract,  and  the  others  adjoining  and  adjoiners.  The  pur- 
chaie  money  was  paid  by  Eddy  for  the  above  lands,  toth  of 
June  1794,  and  regular  d^eds  riiade  from  the  different  applicants 
to  Eddy,  5th  of  May  1 795.  Warrants  issued  to  the  several  appli* 
cants,  dated  as  of  the  day  of  the  application,  which  agree  with 
the  applications,  except  that  in  Slocum's,  the  leading  warrant, 
the  words,  (^  and  lands  of  John  Shee,*'  are  omitted.  These 
warrants  were  surveyed  on  the  13th  of  August  1^04,  though 
diSerent  from  th^  calls  of  the  warrants,  and  were  accepted  23d 
of  August  1805)  into  the  land  office. 

Under  Sijltri  facias  against  Eddy,  the  sherifF. returned  that 
be  had  levied  on  two-thirds  of  thirty  tracts  of  land,  on  Wya- 
loosiag,  Wysock  and  Rummer's  field  run,  in  iLuzertl^  county, 
without  any  fofther  description.     A  venditioni  exftoiias  issued^ 
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and  the  sheriff  sold  and  conveyed  to  the  lessor  of  the  filaintiff} 
the  thirty  tracts  of  faind,  held  under  the  above  warrants,  de- 
scribing them.  This  conveyance  was  on  the  lOtfa  of  Septem- 
ber 1801. 

Defendant's  titla.  1 1th  of  December  1793,  applicadoo  by  P. 
Smith,  for  400  acres  of  kqd,  im  tlM  waters  of  Wy^oosinff  lo 
be  bounded  on  tba  east  by  land  graaied  to  P.  Decker,  by  war- 
rant of  3d  of  April  1792,  on  4iie  north,  by  land  granted  to  T. 
Yerkes  by  warrant  of  1 4th  •f  March  1793,  tind  te  distend  south 
and  west  in  the  county  of  Lucerne.  Also,  twenty-fite  applica- 
tions in  diierent  naities,  adjoinia^the  former  as  th'e  leader,  and 
each  other.  The  purchase  mon^  for  tbe  above  twenty-six 
tracts,  was  p$ud  by  the  dcfendant^on  th«  17th  q#  January  1794, 
and  warrants  issued^  as  of  the  1 1th  of  December  1793.  In  Fjeb- 
ruary  1794,  these  warrants  weA  put  into  the  handa  of  a  deputy 
surveyor  to  execute,  who  completed  these  surveys,  from  the 
!8th  to  the  25th  of  June  1794,  and  returned  them  into  the  land 
office,  in  September  1794.  On  the  12th  of  Angust  1794,  Eddy 
caveated  the  defendant,  which  waa  tried  6th  of  April  1795,  by 
th^  Board  of  Propeity,  who  determined  thiit  the  defieqdant's  sur- 

m 

veys  should  be  accepted,  they  being  better  described,  the  pur- 
chase iponey  paid,  and  surveys  made,  before  JBddy's  warrants 
were  put  into  the  surveyor's  hands  to  execute;  and  ordei^ed  a  pa- 
tent  to  issue.  Eddy,  within  six  mopths  from  the  time  this  de- 
cision  was  made,  brought  his  ejectment  against  the  defendant 
lor  these  lands,  which  \yas  contested  till  1804,  whpn  Eddy  suf- 
fered a  nonsuit. 

The  plaintiff's  •  survey  covers  the  lands  claimed  by  the  de- 
fendant, pnderthe  twenty-six  warrants;  and  about  one  or  two 
years  after,  the  above  nonsuit,  this  ejectmant  was  brought. 

Binney,  for  the  plaintiff,  contended-— 1,.  That  an  execution 
mifj^ht  well  h^  levied  on  this  land,  before  they  were  aur- 
Yeyed,  and  up'oi)  any  contiiq^cnt  or  equitable  title.  3  Binney  4. 
I  Cra,  134. 

3.  That  H  is  no  objectloa  to  the  plaintUTs  9urveys,  that  the 
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tracts  are  not  in  obloiigs,'M  mentioned  in  tlie  law,  #hote  leagtli 
is  double  tHe  bMadth  ;  that  law  -  being  onlf  diredleiry,  and  ap- 
plying only  in  cases  of  lands  locAted  on  water  covrses,  or  where 
thjhl  persona  are  co«cemed. 

3.  That  the  plaintiiPs  appHcatidn  is  sufficiently  certain,  at 
least  in  four  respects;  and  If  not  so,  k  is  as  certain  as  the  de- 
fendant^  and  more  so,  stftce  Mb  HuN'as  sufreyed,  is  a  consi* 
derable  distance  from  Wyaloosing;  and  even  if  more  precise^ 
still  hia  survey  is  worth  nothing,  as*  ia  appears  in  eWdenc«^  that 
the  anrreyor  did  not  survey  It  ofi  the  gr#mid^  er  ran  hia  linaa 
so  as  to  encleae  Wttf  Utkd,   i  Binney  148«   3  Idenib  36.  lU. 

Gibson  and  TUghman,  for  the  deAndant,  contended—- 
*   1.  That  if  the  plaintiir  ater.liad  a  tMe,  he  lost  it  by  iaehes, 
in  not  pnftftg  ^6  purchase  mo#ey,  and  having  bis  svrvey  maAe 
in  a  reasonable  flme.    3  Smith's  Laws  a€  Pennsylvania,  205. 

3.  That  the  plaintiff's  application  is  uneercssn,  and  did  not 
apply  to  the  defendant's  land,  and  was  not  sunreycfd  aceonting 
to  its  calls,  and  could  not  be  so  snrvefedi 

3.  After  the  decision  of  the  Board  of  Property,  thn  plaintiff^ 
survey  could  neither  be  made  nor  accepted. 

4.  A  levy  cannot  be  made^  on  land  merely  clahned  by  an  i»- 
descriptive  warrint. 

•^  The  Board  of  Ptoperiy  having  deckled  the  queation^  tkit 
daeWon  is  eonclusive,  under  thn  1 1th  sfetlan  o#  the  Act  of  34 
April  I79i,  unless  the  phirtJff  had  recawared  in  m  r jmiiini  ni, 
bi^uglit  within  six  months  after..  .Bnt.ha  wae  nonsukcd,  and 
did  not  bring  hia  tecnnd  ejectment  for  nmae  t^m  m  year 
after. 

In  tkia  omtt,  it  was  proved' and  sinAtt^,  to  be  the  Custom  in 
the  land  nihit»  to  alUw  a  person^  who  has  iled  an  applkationy 
tto  Aer  it  an-ibe  ^iaaaas,  At  any  time  Mbre  tiie<wa*rant  isaues; 
IM,  ih  tfaaicasa,  tlie  eppttdntion  is  densideiwd  to  be  madeii  as 
ef  the  day  the  ftkermieii'  in  made»')feid  the^arrant  is  dated  as 
af  that  day. 

Ingeraell)  in  reply,  eosisndedf  that  the  1 1th  aeetiM  e#^ 
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Act  of  ad^A^rii  17»5,  applied  oiMf  .to  Itnds  nortb  Mid  WMI  of 
the  AHegbaiif ,  Ohio,  and  Contwango  croQ^jand  9ot  .to  this 
Umd"^  all  thooctiona  of  the  liw,«xf^«pt  the  ifHy  tCjAociag  the 
price  of  the  lands,  eiearly  refer  to  thoa*  Unds;  .agd  ther<iflarcv 
the  deciaiov  on  the  cavefti  is  net  cttaclusive.  But,  if  it  were, 
•till  it  ia  Bot  so,  unleaa  ifa^^dacision  of  the  Court  in  the  eje^t- 
ment  ia  en  the  fM/k;  and  aHch  siust  he  the  certificate,  (•  author* 
ise  the  patent  isaaiiig,  hut  nqfl  if  a  nonauit  ia  auiferedt  aa  Is  this 
ea^^  conaeqaenoe  of  itae  Court  countenancing  the  idea,  that 
Iho  plaintilF  nautt  pi%ve  l|ie  defendant  jn  poaaeaaiony  contrary  to 
tiie  exprtaa  proviaiona  of  this  motion,  if  Hi  4am%  a|iiply. 

WASHIJft^TO^r^  JuMtic^  dbf^ednhe  jury.  In  staling  to 
yMi  the  opinian  of  th#  Court  eai  thia  caae,  we  ehaH^r^i  conai- 
der  the  title  of  Edd^  under  wfaona  the  plaiBttf  riaimsi  and 
tlien  the  title  ef  the  plaintiff. 

In  «nter  ^o  a  clear  understanding  of  the  prMciplea  on  which 
this  cause  muat  be  decided,  ia  will  be  oeceasary  to  exaBaioe  the 
Afcrent  steps  ul^en  by  Eddy,  '(or  the  purpoee  of  apgiopriat- 
hig  the  land  in  queation.  On  the  I9th  of  February  1793,  he 
made  an  lippKcation  to  the  land  office.  What  ia.the  ei^ent  to 
irhkh  this  step  carries  the  party,  in  acquiring  a  title  I  It  ia  a 
declaratien  ori  his  pan,  of  an  -inteiUon  in  make  an  appropda- 
4ion.  Vhe  eii^,  on  bpr  part,.«inpiiedly  a(>rees,  that  the  *i^i- 
earn  npy  obtain  n  title  to  the  laaML^apecified  in  his  npplictfuon, 
upon  the  termeof  hie  pnfing  the  purchase  money,  and  proceed- 
ing mgnlariy^  tn  complete  that  iitie^  byt  having  a  survey  nnade^ 
and  obtaining  a  patent.  If  the  applicant  specifies  with  suftai- 
nnt  cerlaloty,  the  land  h^  nnaahs  to  appmpniat^  tWkappljceYion 
bcallnd  a  special  one,  and  the  wareant  which  he  olM«kifti»iemed 
r%  spemal  >nacrani.  If  M  cannot,  at  the  tiaamhn  fu^Les  tft#  ap- 
plication, designate  the  tract  witl^unAvemviH  certainty*  i^e  oh- 
aahis  hy  hia.  wanraAf^  a  right  to  a  ccflMt  ^ytaiilUy  of  ln^9  to 
he  fixed  and  located  at  a  future  day,  by  a  survey,  and  t^s-ia 
#alM  n  gMaeral  warranu    The  fttnair  mawQii  m^  incaiion 
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imine4'iatel]fs,  Hba  l^tt^^  to  a  loq|tion  when  iW  suni^ey  Is  made 
find  returned*     Aft^  the  applicAtio|}  is  niadei  ix  is  exacted 
that  the  appIiofM^t  trill  pix>ceed  with  all  convqi^eot  spetdi  to 
p^X  the  purchase  mQ.oey,  vhichbeipg  dooa*  th^  wamnt  to  the 
»urv^7or  issues,  but  not^eforit;  and  tt^^ugh  ii  bears  date,  as 
of  th£  da/  of  the  #pplicauen,  it  iS|  h^  fa^%  and  in  trutft,  a  warr 
ruU  oC  th^  day  on  which  the  moo^y  i&  |i^d.     It  is  further  ex- 
pectedy  that  he  will^  with  r^atOfM^Ula  diligonfie,  proceed  to  per- 
fect his  tkle^  by  having  a  survey  made.     Bui,  if  he  neglect. to 
pay  t^ .  piUrd^se  .mon^,  anf|  take  Mt  his  w^rant,  for  any 
length  of  tinie»  unleaa  quickened  by:  a  special  I^^w,  as  in  this 
case,  his  title,  as  betw^ie^  hiv^  <^i^d  the  state,  i^  not  jeoparded; 
because  the  state,  compensates  herself  for  lying  out  of  the  nao- 
ney,  by^  cpropelling  him  tp  paf  interest.     So,  t^o^  as  between 
the  state  aadjthe  individual  i- the  4(lay  of  the  latter  to  make  his 
survey,  is  no  otherwise  important,  than  as  it  pniy  defeat  the  pa- 
Iky  of  thj^.  state,  in  having  her  lands  settled  aod  improved. 
But  t)iis  is  not  important,  if  no^other  perspn  wanta  to  settle  it. 
But,  if  another  per^n  applies,  for  the  same  land,  the  caae  k 
cyitirelj  altered,  and  very  diffc^rent  consequencfa,  maultv   .The 
second  .applicant,  has  equal  equity  with  the  fir^tnto  approgrifle 
thk  vacant  land;  and  if  he  pjUfs  ^i^^^oncy,  and  pro9ec|laregi^ 
larlyand  with  due  vispiaoce  to  perfect  his  title,  be  defeats  the 
c^itf  pf  th$  first  applkanti  ^  is  eniiUed,  ta;  a  priority,  ,be- 
cauee  he  pays  hk  pufchaae  qwiney,  and  obtains  a  Iqgal  Utl^  to 
the  U^,  which  k  a  step  towaeds  promoting  the  political  views 
of  the  state,  in^^iog.  her  .vacant  lands  setd^  and  improved. 
3ince,  then,  the  fruity  of  the  first  applicant^  may  be  defeated 
b^his  own  neglect  and  the  si^^crior  vigiknce  of  .the  second 
applkant,  in  4etecaiiniag  wl|kK^of  |t)e.  two  k  entitled  to  ^  pror 
ler^nce,  the  lury*  wh^re  the  ap^ication  k  speckl,  miiat  inquire 
and  deoi#B  whether  the  first  apulioant  h^  prpceeded  witKdue 
diligence  to  c^paumquite. hk  title; jand i|i  dowg  this, .Jtheymuit 
adopt  iome-  rational  rule  Ip  gu|#  tl^eir  iudgmenw^  Can  a  post- 
.of  payment. oC  the  #ttreb^ae  mfHey*  fiair^-BUteeei 
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part  df  tub  locaii^.  can'  be  laid  xd  tile  ftouth-^nt  -tff  John  Shec, 
ivithoift  runciini^  in  donaidefably  uponr  the  maner  HM. 

This  iincertainty,  ho-we?ery  in  the  applicAtioi^  miiy  be  rftftie- 
died  by  the  survey.  But,llieny  the  tit^  <rf  EMdy,  ifi -felaklbii  t^ 
Dne,  who,  in  the  mean  time,  had-rfcgulaiif  obtauied  a  titled  fM 
land,  covered  by  the  subsequent  survey  o(  Eddjt  milBt  d*at4S 
from  the  Purvey;  betause  the  survey t>f  anf  Hnctrtaio  warraiiti 
can  never,  by  relation  to  the. date  of  the  application  or  war* 
rant^  6u8t  one,  who,  in  the  mean  tin^,  has  re^farly  acquir- 
ed a  title  to  the  same  land.  This,  necessarily,  brin[p  into  T|ew 
the  title  of  tho  defendant ;  and  it  is  contended  on  the  part  of 
the  plaintiff,  that  hn  survey"  was  iirreg«ilarly  and  illegally  mftde^ 
the  surveyor  not  haHng  ^one  round  the  boundaries  of  the  famfy 
so  as  to  enable  him  to  make  a'  pikt  of  the  same,  and  the  evi- 
dence of  a  person  deputed*  at  one  time,  to  make  dlis  surreyi 
which  is  to  this  effect,  is'  relied  upon.  The  fact  may  possibly 
be  so.  But  one  tbing  is  clear,  and  that  is,  that  a  survey,  wttli 
every  appearance  of  accuracy,  as  if  every  tract  bad  been  re- 
^lariy  run,  was  returned  by  the  surveyor,  sworn  to,  was  con* 
tested  sixteen  years  ago,  before  the  Board  of  Property,  by  Ed- 
dy, and  then  determined  to  be  regular,  and  as  such  was  accept^ 
ed.  Now,  it  would  violate  every  principle  of  equity,  to  admit 
B|ldy,  who,  to  say  the  best  for  hi*  title,  had  only  an  equitable 
estate,  with  fiiM  notice  of  the  defendant's  survey,  to  defeat' by 
his  survey,  made  nine  years  afterwards,  the  title  of  the  de- 
fendantf  th\i8  supp6rted  by  tbe' decision  of  the  Board  of  Pro- 
perty, ufon  the  mere  ^und  of  irregularity  in  the  survey, 
even  if  the  fact  were  clearly  made  out.  But,  it  is  said,  that  the 
plaintiff  is  k  purchaser  for  a  valuable  consideration,  and  is  not 
bound  by  the  notice  to  Eddy.  But  still  he  was  the  purchaser 
of  a  naked  equity— was  a  pendente  lite  purchaser— and*  what 
is  more,  was  affected  by  constructive  notice,  which  the  return 
of  survey  gave  him.  This  point,  then,  is  conclusive,  in  ftivoUr 
of  the  defendant. 

3.  As  to  the  title  of  the  plaint^.  If  the  doctriiie  endeavour- 
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^•to  l>em|feil«]«ed,  tinder  the  Miceftd  head,  be  correct,  th^^ 
^is  1«U, could  not  be  levied  upon,  end  of  coamercould  not  be 
mA4  tod  conreyed  by  tlie  sli^rUF.  Far,  whilst  it  ia  conceded  by 
fbe  dafendent,  that  iandi  held  fnder  m  apeeial  wiiraBt^  may  be 
Iff  lad  opoD  ktA  aeMf  it  ia  with  cqoal  candeor  admitted  on 
Ihe othcrsUtet  that  land  held. under  an igdescrlptive.  warrant, 
eanhot  be.  And  aiirely  nothing  can  "be  more  obvious.  Whe- 
ther  such  a  varrant  may  be  taken  in  execution,  is  a  point  not 
neceaaary  to  be  decided*  If  it  can,  nothing'  is  taken  but  the 
evidence  of  a  ^h^  to  land  8omewbere»  and-  to  be  afterwards 
by.  mvrref.  ,  But  land  caanos  be  levied  Qn»  be- 
OBtil  it  is  surveyed,  fl  ealsts  only  in  idea-*it  has  ho  loca- 
Ikf— no  reid  exk^eiiee.  This  execution  wts  leried  on  thirty 
tracts  of  land ;  iftkd.even  if  these  were  the  thirty  tracts  actual- 
ly  intended,  still,  they  were  not  the  .properly  of  £ddy,  any  more 
than  any  other,  tracts  of  land.  Tius  ^nt^  therefore^  is  also 
against  thiA  liiaiBtUr. 
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lyectetnt    The  order  of  tke  pvfep«(«ltarie8  to  titty^  the  land  ia- 
verif ,  WM  dated  in  August  1773 ;  ai)d  the  survey  was  made,  aad  flftuincd 
into  the  land  office,  in  October  1774.     The  defendant  daimed.  fitle  by 

'  possession  in  1789^  and  subsequent  s«ttlexiiMit  and  improvement.    This 
jejoetaient  was  brought  in  1805,    The  objection  to  the  ]rfainfilhs  tiHe 
tn^i  thttt  di  the  ]iiiea«r  the  tiaot  bad  not  been  rmi»  «id  llM^ 
VMS  baned  by  4m  Stiitifce  «r  LiBMlMbitt. 

The  defendant,  vho^ppa^rs  with  Ao  thl^  except  n»WKfwm  enJimpMpei 
nent  made  after  tiJA  sui;*^,  who  is  a  mire  intruder  on  land  leqg  bi|fivjB 
appropriated,  is  apt  a  person  whom  the  lavs  of  the  state  &vaiff. 

In  1774k  ^^  long  afterwards,  there  was  np  positive  law  requiring  the  sor- 
reynr  to  make  an  aetuai  snrvey,  by^rtinnin^  and  marlcing^  ^  the  flnes;  i( 
fimm  old  lines  and  natufll*  boundaries^  the  necessitfio  mi  sH  Hit  lil«fe 
did aok  exists  no  objeeti<ai<KNild  lega^  be  made  te  the  w&tvf^ 

The  Act  of  LifldtatioiiedidBot  begifttonm,  until  te  pliyrftiifs  icMir  was 
ousted,  or  adversd^Jhepto^t  .     ' 

The  meaning  of  the  Act  of  the  Legldatpre  of  >emisy1in«4l,  ef  Mh  Ifsidi 
*  1785,  section  thiid,  is  tUs>^,  at  liie  'time  the  ^m  pasied,  a .peewu^ 

,    disseised,  he  was  bound  to  bring  his  ^ctinent  i^ithitt,/E/%Bsn  yem%    xR 

'  ifhe  was  afUrwamfy  <Unetsed»  the  «Act  of  Liaitttions,  ^Uoh  wenld  be- 
gintorun,  woUkinotbeabair.n^lQi'thu<tc«9ii!y><»M  . 

1  HEf  plaintiff  proved  ah  />rdor  «f  the  pK>prietitr8.to  tke  tur- 
veyor,  to.lay  off  10,t)QQ •acres  for  th«  proprietofi^  cni  botU  tides 
of  Wyaloosing  creekj  4od  east  of  the  Susquehanea,*  dated  Au- 
gust 1773  ;  for  which,  a  v^iprant  to  the  Surveyor  f^eneiil  iasu- 
edi|  in  SeptemlMr  \7f2\  and  a  ^armj  was  made,  on  tlie  4tb|  Sth, 
and  Otb  of  October  1773,,  and  returned  into  tlie  land  oficf^  on 
the  Slat  pf  October  1774. 

The  eyidenee  of  the  return,  was  ioi  abstract  frooi  a  boot;  re- 
ttudning:  in  the  Surveyor  General^  oA^^  containing  h  Bat  of 
deputy  turveyors'  retains,  csttii^d  U>'be  a  true  copy>.by  the 
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SwMfirCbDeMl  TiM  WM7  ir^kwy  «« 3istof  October  1774^ 
riiinit  Stewwt  to  J^  I^akeao*  Tfio  Hm.  Pfeopifetarieti 
ai(M  ac»i%  R  47JU  &!/'  Proof  waa  gfren,  Umi  tiiis  is  tte 
wmuA  tfwtmre off  a  Mtote off  sQr?ef  to  the  Sunrofor  Genera^ 
bf  a  ohargfe  sgaiaia  tiw  doptftj^wlia  piade  tlM  onr^y ;  and 
ikmAmt  off  AaeemMf  oiSth  \pfik  )7»l,.B«  3,  making:  the4>ook 
ftem  wUcli'tNIa  extcalst  ««a  tafceo)  a  book  of  record. 

TIk  evidence  wiks  objected  IO9  bot  aMAnitted  by  the  Cour^ 
to  be  left  10  tiM  jorjy  as  eridehee  of  a  rtftum* 

E^deore  was  gifven»  to  prov^  that  this  manor,  celled  Doii^ 
hea,  since  tfie.yeer  1774>  been  alwaya^vstted  and  repeated 


'Strong  endeocO'was  gwen  to  i^ow,  tliatthis  manor  vas  re» 
gnlnriy  sttnreyod  on  the  gromid ;  positiTo,  as  to  the  line  on 
tnjsq«^annn»  and  all  the  lines  ^  the  nor(h  of  Wyalooaing,  it 
calked  Ibpy  and  adjoined^hy  John  Shoe  on  the  east,  and  its 
fer  eno-Sftiitii,  .on  the  line  Sewok  Snsqoehanna,  crossing 
die  cbmIl  a^  nmning  sonth.  The  ddboce  was,  thet  the  ear* 
vey  hod  not  ^b^ei^  regidairly  male  en'  the  .gronnd^  and  the  lines 
eetoalff  run  on  the  south  of  thn^creek ;  and  to  prove  -Ihtsjono 
9f  the  chdin  carriers,  «hb,  at 'one  time  went  with  the  deputy 
sof^efor  to  nake  tiri|s^anrve)i,  Otated,  thi^t  the  surveyor  did  opt 
Ihsil  anas  to  iJai  tpnth  of  the.  creek.  Two  other  witnpsaes 
Am  thl|r  Wf  tritfean  a  few  y^irs  paat^'made  eT  jkarH 
tte  asdnoTf  and. osnddr  not%nd'nv^od  lines  on  th* 
sonth  side ;  But^  it  appeared  that  <xie  of  then  missed  one  of 
ifeniv  ^^  ^c  other,  who, found  an  old'llne  on  thw 
ttttbtUnr  it,  bocaoae  itwnsna|intiieprecieefirec» 
Kne,  at  the  estre^dtf  of  the  nmwihrr  of  poles 
calieJIhr^  Isi  ttw  poles  shaft  off  it.  ISie  pkt^nwdebfjroiie^ 
titase  nw0^9fmi%  waa-read  without  of^posMon.  The  other,  rm 
prsttf  nnaMf  thh  eonrses  and  distancea,  on  the  sotttii,-whlel^ 

■n  «Oo0^  in'all^  end  hh  the  beginniog  trhe  e« 
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snbseqiieoi  ictUetttent  aft  SmpfoviMitnt.  Tbe  ledKm<«f  the 
piaintife;  were  m'this  ftUte  in  17aj»«Dd  1787*  Tliiii-<|eQC* 
ment  was  brought  in'IdOif  and  it  was  conteadedy  tbatlte pWi»» 
tiff  was  batrad  ^y  Ihe  Act  df  Limilationi,  tl»  sukuM  ^Ma|r 
been  bFoogbi  within  fifteen  f«ara  after  tJieMth  of  March  If  89y 
whe»  the  law^  paaaecf,  ao^er  Ihe  third  ••ctiot^  or  wfthm  twtol|K» 
one  years  from  the  year  1774,  when^he  pliyuitM^a^e  aceraad» 
they  beh)g  then  in  Plnnsylrania. 

Washinftoriy  JuBtitit.  '  There  <*is  nothing  iq  the  ahjeimon  of 
tfie  Act  fftf  Limitatians.  It  never  began  Urrfm,  vatil  fhs 
|ilauittff  was  oust^df  or  adversely  kept  out,  whieh  was  wt 
prior  to  1 789 ;  and  from  that  tam«i  the  plaintiff  was  iior4Nii» 
red,  before  twentyooe  years  had  ran  out.  The  meanigg  of  tfc« 
law  is  this:— If,  at  the  time.it'posaedi  a  pejraon.waa>diaaei«B)i| 
be  was  bound  to  bring  hia  9^tio(i  widiin  Mteen  yfars.  ftut^  IP 
he  waa  afterwards  dissena^,  ^^  Aet  of  LimhatiMis,  wktdl 
would  then  begin  to  run,  would  not  be  a  bar,  in  iesa  that  twtto* 
tyione  years.  In  this  ease,  therefore,  4he  suit  was  btpini^  long 
within  .the  twenty-one  years  from  the  time  of  the  ointeri  if,  in 
fact,  there  wss  ooe.  •      •      •  ^     *'*      •  - 

tVjiSaiJVG  TOJVy  JustUe^  charjiedl  <\m  ^fUrf.  the  ^Milr  0f^ 
ijeated  point  is;  whether  the  stirvey  of  ii^  leaner,  waa  #tti^ 
pade  wiiliin  the  true  haaaning  of  tkm  Acl^  3Mi  Iftyriaho 
11^79.  The  other  recmfetes  oi  tbd  eighth 'Saeiioni  areoat 
lasted. 

\  The  ^pkaintiff /ippears  w.tlh  a  regular  paper  smMf , 
aatimied,  h|r  a  ptopea^^afioir,  and  ha  is  told  by  i|a*<flitidwi» 
irho  does  BUS  pretasd  t»  afiy  title,  other  than  ttet^^Man^ 
iiaiKt  a<Mi(pmaRt,4md  improveiisent^aEiade  stxtaan  |ui>i  afttr  the 
lunref  of  th^  m&nor^was  aMde,  that  this  sunrey  mm  aa^regv* 
llyly  mc4®*  ^^  ^*  *6i  up  *  Hfbt  in  himaai^  h|  amraaf^Of  set* 
tlcm«m,  whan  the'  ptaihtilT^  sunreJF  was  nnjdto/Hpw 
fMiia  reason,,  in  a  defeiidam  thus  circumstanced,  malua 

f4ri|aMii»  Jwt  jit^JBCM  simnyt  tfart  %  mmjte  iimHm^0^ 
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such  k§  xht  defcM^M,  msmm"  lAl  «e|Aeiti^t  beinj^  i^adr  upon 
Iflnri,  tlnnVftnd  l^g  befbitf  appi^ptinudf  Ae  i»  D«t  one  of  thoM 
pwiwiiiii  wb0m  the  laivte  of  thir  stftte  iiroiir,)  sftpoM  be  permit- 
M  €•  pi^Cect  hi»  pos«erti<Hi9  bf  qbMfidnriii^  the  r^gVlarity  of 
Hie  pl^nHff^  ftiiyTey.  At  the  time  thitt  surrey  was  made,  and 
hMig'aftervia^99  there  im  no  positiVe  law  of  this  8tate»  which 
Wquire^  that  the  surveyor  should  flftake;  an  actual  survey,  hy 
gohiitofi  the  groand,  aod  running  and  marking  all  the  lines. 
There^-waa  a  pSopriety^  and  ev«n  a  nefcesnty,  Ih^  this  should 
he  done)  in  cases  wipere  the  4ines  dould  not  otherwise  be  itSA 
#erarn;  and  this,  the  public,  and  particularfy  l^e  individual  whose 
werrant  was  to  be  located,  had  a  right  to  expect  fltotn  this  pub* 
llc-odian'.    Bus,  if  fwrni^  fermer  Itaies,  or  natural  boundaries^ 

iwn^to  the  surveyor,  he  was  enabled,  bjr  running  some  of  the 
te  lay  down  thetotltoev  Uaes  of  the  survey,  with4u;curacy, 
wherw.wsie  the  necesshy  of  g(»ng  over  all  the  lines  on  the 
fmandl  If  thewarsaat  was  specie],  no  actual  survey  was  ne- 
cesaasy.  Bfven  the  Act  of  1785  does  not  declare  a  survey 
?eid,  if  oqt  actually  made  on  the  ground,  although  it  directs  the 
i€t  l»  nm  and  uMrk  l%e  lines  oir'the  ground.  ' 

pnsd  an  eetuid'  anrvef ,  necessary  to  the  validity  of 
the  title,  k  is  admitted^  that  ^e  presumpiion,  that  this  was 
done,  ie  eo  ftfQfg  in  fsvour  of  the  survey  retjimed,  as  to  re» 
^ire^clear  evidence  from  the  person  who  would  impeach  itf 
ID  older  (b  repel,  such  presunxption ;  and,  we  will  add,  that  k 
should  he  ve«|r  clear  and  direct,  where  that  preswmtion  is  for^ 
lifted  bf  the  entiquity  of  the  survef  • 

T^  testynony  of  the  chain  carrier, Jn  thb  case,  is  entirtly 
aegadv^HHid  proves  only  that,  at  the  paisicular  time  he  speaks 
of^  the  .iid^  <Ai  the  south  of  the  manor  were  not  nin  by  the 
-surveydr  fior  whom  he  carried  the  chain.  Bni  it  does  not  foU 
Ipwt  thaC  thoi^  fines  were  not  run  at  the  same  tin^e  by  anothdr 
■nrveyorv  er  that  t&ey  were  not  afterwards  run,  or  had  been  pre- 
wiqosly  mo;  such  evidence  p'this,  is  too  weak,^  to  be  set  in 
In  ihe  jHreewiftioA  io JsTOttr  of  thci  surfey/ As  le 


» 


» 
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Mit  on  1  bond  given  muler  t]i6  £inbftrgo  Laws.  The  qaefltion  on  tiie  en- 
de«ee  %!!» ^eth«»  the  Mkndmts  weft  pretented  bf  perik  of  ike  ma, 
froiipeiiMBiiiig  fee  condition  rftfceboMi.  ll«wdbged,t^llie«Q». 
•elwms.  by  peribof  the  an^ driven in^8t*Tbednaia]id6i«tirtiest]|tR^ 
the  authorities  of  tile  idMid  ofa%ed  the  niii9t«  to  sdl  ber  CM^o. 

'the  certificate  of  the  foremor  of  8t  Tboiiia%  (the  ai^Datue  being  laored,) 
without  a  aea],  given  at  the  time  the  captain  petitioned  for  leave  to  depart 
with  hia  caigo^  that  such  petition  was  refosed;  mmi  official  act  by  a  pef* 
son^  tdw^  h  ia  paol^le,  wauM  not  jgcre  a  depotifloii»  and  b  different 
fimn  cvideace  of  niiilten  net  ofl|cial#  and  nmy  ht  lead  in  evidence. 

Hm  lnmhnnfr  mr  iTnr^l^  be  fMnhiefitakee^hi'proQf  HiatHieliilb 

^«f  Ip^g  had  Iteen  Made  mrt  Aaa  it|  the  wibMaadechii^gha  waapcr- 

liBcOj  aore  it  waa  the  Jo^ji^ook  kept  on  the  r«yage»  althoa^h  be  did  not 

lecollect  ba^i^  seen  the  mate  make  regular  entriea  in  it;  and  alio»  that 

every  exertion  bad  been  made^  to  piocure  the  attendance  and  testimony 

'of  (he  mate, 

tile  Met  in  Aetndted  States  w.  Dbey  et  aL  (ante  page,  15.)  condemned 
by -Obe  Oouit.  tf  iSb^  v6Mel  was  not  aaMrortbyy  the  iiljiify  done  to  her 
wto  lM»  Myage  >y  peib  «f  Ike  Mi^  will  not  eaaiiae  llle  Mbndant%  wfe» 
sbonld  clear  theniiilraa  6«»  al  hnpiltations  af  tbm  kiodi  bntHieiidi 
aa  to  aeavortfaisesB*'  oii|ght  not  to  be  moreataet  iaanckeaaea  aa  thi%  tiiaK 
in  caaea  of  insuiahce.  It  is  snffieien^  if  the  vessel  weie  seaworthy  iir 
6ie  voyige  vpon  which  abe  was  destined^  and  the  want  of  tbi%  must  be 
proved  by  lam  who  affirma  the  fact,  a  snflldent  caoses  for  her  disid>i}ity, 

.    audi nisi0nai»8w.p  axe  pii»ved.    .tf/lfler,  ifnDaiibheatiabftppeaM. 


en  an  embargo  bond ;  and  the  quesdon  on  tbe  eVfdenoo 
waS)  iftieiiicr  the  defendanta  were  prevented  by  perfb  of  tte 
■eft,  or  other  iiiiavtfidaA)le  accidents,  from  Itn^g  theU*  c^rgo  it 
•mne  port  m  the  United  Starter?  The  tojn^  irha from  Vhllc^ 
dcipbia  to  Chftfleatonand  SarannfA. 
Tho  nigKt  ci(  the  day  aflbr  Che  pilbt  lefther^  abo  Mi  exposed 
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to  •  violent  storm,  which  continued,  with  some  iritermisaloasy 
for  some  dajrs.  She  auiered  greatly  in  her  osMts  end  rigging, 
insomuchf  that  she  wie  compelled  to  keep  before  ihV  wind^ 
and  the  winds  conUniied  so  adverse,  that  it  was  stated  by  a  wi^ 
Hess,  that  it  was  not  possible  to  make  a  port  in  the  United 
StaM.  The  log-book  strongly  supported  this  statement.  She 
went  into  St.  Thomas,  where  she  was  unladen  by  order  of  ihf 
judge,  upon  a  report  of  aurveyors^  and  was  preveated»  hj 
a  general  prohibitioB  ef  the  goverurant  of  ^he^  ialandrftwoi  car- 
rytog  a#ay  the  cargo,  which  eonsisted  of  pmviaiona.  It  ^* 
peared,  by^a  certificate  of  the  governor  of  the  island,  whose  sig- 
nature was  proved,  but  to  which  there  was  no  seal,  which  cer^ 
tificate  was  given  at  the  time  the  petition  of  the  captain  was 
made  to  him,  for  leave  to  take  away  the  cargo,  that  it. was  re» 
fused. '  ,  ^       -  '      f 

Thb  certificate  was  ttfajeeted  lo.  BytheC^f^H*  The^Mrtife. 
cate  is  of  an  official  act,  given  at  the  time^  by  which  it  appears, 
that  the  captain  had  petitioned  for  leave  to  Cake  away  the  cai^> 
go,  which  the  governor  refused.  We  know  tti  mij  by  which 
that  fact  could  be  better  proved,  than  by  this  certificate^  oiileas 
the  deposition  of  the  govelnor  had  been  taken,  which  it  f^  n^ 
to  be  supposed  he  would  fiave  cohsented  to  gite.  Th»  is  veipy 
diffbreotf pom  evidence  of  matters  am  eAcial,  in  Mifdl  ^^V 
t«M,  such  a  cirtifieate  could  not  lie  aimittedc 

-The  log-book,  (which  was  n6t  adVnitted  at  the  foliner  trial. 
Vol.  II.  p.  4^8,)  was  now  admitted  upon  this  additional  evi- 
dence, that  in  relation  to  the  cargo  taken  on  board,  the  biDs  for 
landing  at  St.  Thomas^  wei«  made  out  from  this  book|,  which 
the  witness  declared  he  -was  perfectly  sure  was  the  log-book 
\ifift  on  that  .voyage,,  though  he  did  not  recollect  se4iig'the 
mate  make  entriea  regularly  in  it;  and  upoA  this  further  prooi^ 
thai  advertisemeata  had  been  inserted  in  two  papers  in  this  cky, 
sliortly  after  the  last  triaT,  requesting  mfonnaiaon  where  the 
aaate  was,  as  by  calling  at  a  particular  piacjs^  he  would  kettf 
eomeihibg  to  his  advantage,    Thia  book  is  now  better  idiiptifi- 
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•d,  ihM  it  WAB  at  the  last  tridt  uid  due  dilig^ce  h«i  been  oaad  ^ 
to  xibtfon' teller  eTideao*  tJa«9  tiutf  of  tin  oHita  lum^eU^  wkl^  ' 
out  moeoflt.  ^ 

WA9St/fOTOM^Ju9Ueei  diarg^d  tke  jury.  SometUBg  ha* 
been  said,  about  the  wank  of  loaworthiiieu  la  tbit  yewch     If 
Buftciont  proof  of  bar  want  of  soawortbineaa  for  Uie  intended 
vofage,  has  been  givva,  U>  tba  aatialactian  of  the  jury,  it  is  ia«  ' 
tal  to '.the  defeikce;  becaflse,  the  dofendaats,  to  enUtle  them- ' 
selvea  to  the  excuse, they* set  ap^  abould  clear  theanseWea  iroim. 
jtf  blame  in  respect  to  the  accident  wbicb^  prevented  their  c/um^  > 
plying  with  the  eoncKtion  of  ttte  bond. 

But,  in  reepect  to  seaworthineM)  tbe  nili^  in  a  ease  of  forfei*  * 
tnre,  ntknat  not  be  nore  rigid  than  ia  laid  down  in  actions  on 
policies  of  insurance ;  and  that  is,  if  the  vesse^,  without  any 
apparent  and  sufficient  eanse,  begins  to  leak,  and  to  show  her- 
self unfit  to  perfoim  ^e  voyage,  the  presumption  is  that  she 
was  not  seaworthy  when  the  voyage  commenced ;  and  the  per* 
son  who  affirms  she  was  so,  must  prove  it  by  sufficient  evi- 
dence. But,  if  a  sufficient  cause  for  her  leaking  is  proved,  a| 
tibe  existence  of  severe  weather,  as  in  this  case ;  the  burthen  of 
proof  is.thrown  upon  the  party  who  affirms  that  she  was  not  sea* 
worthy  when  the  voyage  c6mmenced.  Whether  any  sQch  evi* 
dence  has  been  given  by  the  United  States,  you  are  to  decide. 
T^question  is,  not  whether  she  was  sufficiently  staunch  and 
strong,  and  &und  for  any  voyage,  but  for  this  voyage  f 

Another  argument  used  by  the  District  Attorney,  was,  that 
when  the  accidents  happened,  which  compelled  her  to  go  be- 
fore the  wind,  she  ought  to  have  returned  to  Philadelphia.  If 
at  this  time  it  was  apparent  that  she  could  not  make  a  southern 
port,  and  that  she  could  get  into  a  more  northern  port,  she  cer<» 
tainly  w#s  bound  to  do  so.  This  was  formerly  determined 
in  a  case  in  this  Court ;  because,  .in  that  case,  the  vessel 
not  being  able  to  lay  to  the  wind,  so  as  to  make  a  aouthem 
port,  on  accoqnt  of  the  want  of  ballast,  and  having  perfemr- 
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el  bm  a  somU  part  of  her  rofage,  U  was  da«iiied)  Uiat  Mi^  m$fi' 
Im  Qttght  %>  have  raiuwedi  aod  g^MM  loaiMviier^ta  iipfljf  lus 
•ffii^nal  omission.  Bm  in  this  case,  thkre  was  BOcvrassoa  to 
sujipose,  that,  this  vessel  ^piild  not  make  a  soutbeiA  port,  in 
cemequiBce  of  the  injuff  to  her  masltf  jA>r  does  it  appeafi 
tiat  she  could  not  have  done  it,  bed  tlie  winds  fiivoured.  She  hed 
performed  much  the  greatest  part  of  her  vofage,  and  was  ditvMi 
irosn  the  coast  by  westerly  winds  ;*  po  at  least,'  fa  the  erideiiea. 
The  lawf  in  such  a  casey  did  not  impoae  on  the'4e&ndaDits  the 
■iccs^ky  of  returning,  so  long  as  Uiey  could  fiurly  h(^e»  with 
buHiraMe  windS)  to  reach  the  port  of  iheir  deatioatioo. 

As  to  the  fiftcts  of  tlie  case,  the  Court- will  oidy  say,  that  if 
yoa  credit  the  evideoee  *fireB  of  them,  tho^detedaau  have 
lolly  bvottght  tbenselres  within  the  exception  prorided  in  their 
favour. 

VwriLictfor  deftndmm: 
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The  Ukitjej)  States  v#.  Brookiui. 

A  pencm  who  had  been  conticted  io  the  Court  of  this  state*  of  in  aaaauk 
and  battery  witfi  bitent  to  niwder,  and  aenteDced  to  fine  and  impriaon- 
ment,  ia  a  cdmpetent  witneaa. 

If  incompetency^  produced  by  the  conviction  of  a  witneaa,  depends  on  the 
funuhmeni,  and  not  the  nature  of  the  offence^  yet  where  an  infiunoas 
puniabmen^  in  the  diacretion  of  the  Court,  ia  not  added,  thefe  la  no  di» 
qualification,  becanae  it  migfat  have  been  inflicted*  Fine  and  impriaott* 
inent  is  not  an  in/iMMcifjpciffiidbiiefi/. 

Indictment  for  smuggling,  one  of  t&e  witnesses)  m&- 
▼our  of  the  prosecuties,  wm  objected  to,  on  the  ground^  that 
he  hid  been  couricteA  of  m  assault  and  battery  with  intent  to 
marder,  uk)  had  been  sentenced  to  pay  a  fine,  and  to  six  months 
imprisonment^  as  appeared  by  'the  record  produced  in  jeYi- 
dence. 

•  _ 

Levy;  for  the  defob'dant,  read  the  following  cases :«— Co,  Lit 
6.. 13.  Kel.  37--9.  2  Wils.  18.  SBac.  583.  4  Blac.  Com.  317. 
1  l&fl»t's  C.  Law,  407. 

Dallas  read  M*Natl/,  206  et  seq. 


By  tke  C^urt.  The  punishment  of  this  offence  at 
law,  u  find  and  imprisonment,  and  frequently  the  pillory  is  fil- 
ed i  but  it  seems  to  be  in  the  discretion  of  the  Court.  In  Imhi 
of  the  common  law  punishment  of  braodingy  ^hipping^  an^ 
.pillory,  the  penal  code  of  this  state,  has  substituted  confineoMit 
and  hard  labour.  Now,  even  if  the  incompetency  pr^iduced  bf 
convicli|n,  depended  on  the  punishment)  instead  of  the  natuva 
of  the  offence;  where  the  infiunous  punishment  forms  no  pail 
of  the  seoteoce;  there  woul^  be  no  disquaiififatiwh  becanse.k 
migkt  hanre  been  inflicted.    In  this  case,  the  poniabiMit  bf 
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Ae  and  imprisoDment,  it  not  to  b^  cooiidtrad  m  an  intattoiift 
puni«hment).ao  as  to  render  the  witnets  iocom^tent.  ' 

t'fie  case  was  left  to  the  jiiiyi  en  Hie  evideibee}  iviio  Swat 
the  defendant  not  guilty. 

^  « 

{form.  Qutrtpet  Wmkangkn^ wbether,  hi  any  mc^  die  ftatntaiy  poeish- 
meait  by  confinement  to  hard  labour^  wiU  destroy  the  competency  qf  the 
witnesfl^  unlesi  the  aime  it  infiunoiia'^ 


V    • 
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A 


1^  lafauidof  St.  PoBMngo  »  »<iip<iidcanf  gf  Fwoc^  uld  wkliiiitbe  Act  of 
C&agrem  of  lf«i^  1^;1809. 

.It  is  for  the  govemnient  of  the  United  States  to  decide,  whether  this  island 

is  independent  ornot;  and  until  such  a  dedara^n  is  made,  or  France  shall 

relinquish  her  jclaim,  the  Courts  <#the  United  Slates  must  consider  the  and- 

-€iit  state  of 'things  is  remaining  unaltered,  and 'the  sorerdgn  power  of 

'  Aaaoe  over  the  connlqr  m  HHI  exiating. 

The  smrnider  of  *  tawn  to  an  iairading  eaanj,  do^  not  direst  the  sove- 
reign of  more  eountiy  than  that  which  has  suhmittcd  to  .the  conqueror. 
If  the  whole  island  of  St  Donungo  had  heen  conquered  by  the  Bcitidiy 
and  given  up  to  the  Blacks,  the  right  of  France  would  have  revived; 
snce  the  conqueror  gains  nothing  but  the  temporary  right  of  possession 
and  government,  mitiJ  a  pacificafion;  and  eannot,  in  the  mean  time,  im- 
1^  hgr.u^  OMiafiMV  tlM  rfg&t*  of  tkefaiMr  itinNign. 


Apfeal: 

VM&BIJrQTOJ^f  J««#fe«»deliterod  the  opioion  of  the  C«iiti 
These.omcs  atke  maim  an  Act  of  Coogress,  pmsMd  on  the  Ist 
of  Maroli  M09,  iriiick  proh&bito  the.iaiporution  inK^tlie  Unit-, 
ed  Scates^  of  an;  goods,  Aic«t  fron  any  pifce  aitnaiigd  in  Fraue^ 
or  Gre«t  Britauif  or  in  any  of  the  celowea  or  tlependen$ies  of 
eWion^ni  the  queadon  is,  whether  ilie  iataMi^f  St.  Domingo; 
m  Orieta*  lt09,  when  the  importation  -  eharged  in  this  itifo^* 
'aasiM  was  made,  was  a  odony  or  d^penAtnce  of  France,  or 
not? 

On  eke  part  jof  the  United  States,  it  is  contended,  that  in 
point  ot^^i,  thii  island,  at  the  time  ah^ro  mentiime^,  was, 
and  still  oaKdmies,  a  dependence  of  PNsce ;  und  that  even  If 
thin  were  not  tier  ciM^  acooading  «d  ««ho  peifltiples  of  the  law 
effnfliia«H«a|^](lii  BfftfDt  this>  er4i%  otlni^  Court,  to  decido 


4. 
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on  the  ground  of  her  independeiicC)  uaUl  Ihe  goiiitnnDttitQf 
the  United  States  has  bo  decUrod»  or  France  has  reiki^isheA 
her  claim. 

On  the  part  of  the  claimant^  it  was  insisted,  that  the  people 
of  this  inland  had  sot  oaif  4e«kred  tf^emadtes  iiidepeiideiily 
but  l^ave  thus  far  shown  themselyes  able  to  maintaiii  it;  hav- 
ings evet*  since  the  declaeration)  exercised  without  httermpticm 
from  the  armed  force  of  France,  the  rights  and  powers  of  sel^ 

« 

government,  under  a  constitution  framed  by  themselves.  Thai 
neutral  nations  a^e  bound,  by  the  law  which  ought  to  goTens 
nations,  to  conAder  St.  Domingo  as  m  government,  soparase 
from,  and  independent  of  France  |  and  t^M  war^if  any  iher^bo 
between  them,  as  being  equally  just  on  both  sides.  TImI:  tfie 
law  of  nations,  is  as  much  obligatory,  as  a  rule  of  decision^ . 
upon. Courts,  as  of  conduct  on  sovereigns;  and  consequently, 
in  all  questions  coming  before  these  tribunals,  where  the  rela- 
tions between  the  dismepibered  ^9ft  and  tha  mother  conntry> 
are  incidentally  brought  in  qonMioi^  aad  tanst  bo  decidedt  llie 
ibnner  must  be  considered  equal  in  ail  reapects  with  the  latter, 
although  the  sovereign  power  may  have  made  do  ^odataUaii 
npon  the  subject.  As  an  illustration  of  these  princqileai  the 
oaao  of  a  seisure  and  condemnation  in  •  ConA  ef  the  nmfmr 
vemaaent,  aa  prise,  or  for  breach  of  a.mnnkipel  law  of  Upt  ffh 
venuDont^  wAs  mentioned,  whioh  a  IbreigA  Convt  woirid  tAetMf 
he  liound  by  the  law  of  natboa  t^  jGonaider  on  f  aUd. 

Theae  argumenta,  no  ihe  side  of  the  appellMHa,  had*  great 
Veight  with  us,  when  they  were  urged ;  and  wo  mufei  ^tmHit^ 
confess,  that  they  lent  nothing  by  the  ranmioation  vliicll  wo 
have  ^ven  the  -suhfoct,  during  the  vacation*  Bui  they  aooin  Sr 
us  to  be  so  completely  borne  down  by  the  opinion  of*  ihe  Su- 
premo Court,  pranonneed  in  the  case  of  Rose  va.  Himely,  that 
ji  ia  lffnpossiUe>  we-^tfaiok,  to  austain  them,.  wilteoni'Mirc^aei* 
iog  priftoiplei  flsqpl  okMOiy  exfCOMed  m  that  opmiw. 

That  wah'tho  enin  of  on  Amerknn  nspal,  wMfelii  nftnr  iaHk 
ing  witk^thn  hiipnda  «f  flft.  DoMfo^jA  th^;. 
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oHil'  «nr  a  c«f9»|r«Bd  when  at  the  distance  of  ten  leagma 
tf^ttitm  MmA, «  Ae  high'seift,  afete^as  capturedbf  aFreoeh  ' 
yt$¥eta»iV  eo  Ilk*  SSd  of  F^bmaiy  iao<#9  was  conducted  into  tke 
klflUt'  «f  Cuba,  wae  soldf  and  afterwards  condeiiined}  in  July 
tM^  at  3t-  Ooflungcr,  ander  aa  araat  af  the  Captaln-GeReral 
VlVRHBd^  hMed  «  Ae  lit  of  March  1804. 

The  Ouflf  Justiee,  in  ddbeting  the  opinion  of  the  Court, 
whilst  coaaideriag  the  particular  character  in  which  the  Court 
ar  Si.  DocmfO  -aoted,  ia  oondenMung  thla  Teaael  and  cargo, 
says  ^  *^  faUiise  aUaatipn  ef  St  Domingo  and  France^  tiuist 
naiioasarily  be  eoMfalanad/'  He  then  proceeds  to  laj  it  down» 
flpf  ^  St.  Oeoaiafa  had  declared  herself  independent^  Fnace, 
Msd  waa  bj  atrma  asserting  her  soremgntjr ;-^i  war  de  facto  eX'«' 
iHbd.  VaMeli  who  has  been  quoted  to  prove  that  St.  Domin- 
go, havl»t  dedared  herself  indeg^ndent>  and  ao  br  maintuhed 
it  by  arasa»  aanst  ha  treated  by  oib^  nations  as  such,  in  &Gt» 
and  niiiiied  to  nsaiatain  the  same  -intercourse  with  the  worid, 
sale  Msintained  bf other  bettifereot  nations,  addresses  him- 
ssif  So  soreaeigiiSy  nbl  to  Courts.  It  is  for  ^vemments  to  de- 
cide^  whether  they  wUl  consider  St.  Dconingo  as  an  indepen*^ 
ikttt  nmioD;  s^ndtUl  such  deeisifiQ  is  made,  or  France  shall  rslia* 
qnfa  her  claim)  Courts  asnst  consider  the  ancient  state  of  things 
as  reral$9|ing  unaitarad,  and  $kc  sovereign  fiower  ^  Frmnce 
over  the  caionif  as  Hill tubthting** 

In  that  caae»  the  argument  urged  in  behalf  of  tiiese  appel- 
lantSy  WSM  stronger  than  when  applied  t^  this  case ;  beeanse 
in  that,,  (he  dependence  or  independence  of  St.  Domingo,  was 
oalfr.  jpcidantalty  involved;  whereas,  in  this, -the  Court  is  called 
apea,  aa  construiag  an  Act  of  Congress,  to  decide  directly,  that . 
sheia  ipdependaas ;.  for»  if  not  so^  then,  the  csseis  cleariy  wkh-  • 
in  the  laiif.  The  withority  of  the  ojpinlon  |ast  quoted,  ean  lose 
nalhijiig  ofjta  weighty^  from  the  cireumsisnce,  diat,  at  the  time 
wlie6  Mte  vesaai  in  that  tase  was  asised  and  eoodemaed,  the 
city  of  at  Donango  waa.|a  poaaassioa  of  the  Piench;  and  that 
naaii^ftaW*  bean  madij  ttftcit  ils.snr/saster,to  theaisssof 


lOA  PENNSYLVANIA,        • 

Clark  tv.  The  United  States. 

OfMt  Brie«lh^«iid  Spain^  to  recover  the  gPiipooioii  ^UmcIi 
Mid)  or  ariy'pttrt  of  it.  The  Aifienor  ouMllfn^  Wftw0k"4t 
Ckeat  Britftitit  aGcounta  for  this  circuiD«taiice^  tnd  iiwatkiM  ail 
presumptioQ  of  an  implieil  alNrndomMit  hj  Fraaee,  tf  ^Iter  - 
claim  of  aovereignty  o^cr  the  ialnd*  In  Che  words  o|  (he  CMtf 
Justice,  'in  the  case  q«oled,  »  France  has  il^t  wjngmthctl  hmt 
claim,  nor  has  the  goTerBineent  of  the  United  States  aekMarledg^ 
ed  the  independence  of  the  island.'^     '       • 

One  of  the  coimsdl  for  the  appeilaats,  a^aaililk  ef  the  diA- 
culty  of  ^arioff^  this  case  from  tlie  authorkf  of.^^e  v*. 
Himely,  endeavoured  to  avoid  it,  by  oeMiiflesim  the  islasd  of 
St*  Domingo  as  a  conquered  county  heloogittg  irst.to  GrM#' 
Bcitiain,  and  by  her  ceded  to  Spain.  But  this  grovuijd  is  as  dtf^ 
ficult  to  be  maintained  as  the  other  f  beeause,  it  #aa  neifer  yet 
pretended,  that  the  conquest  q{  a  town,  or  even  of  a  preivince, 
diveiiled  the  original  aovereigft  of  noretlian  the  oeftoltry  which 
had  submitted  to  the  conqueror;  and  conse^iientty,  nobther 
part  of  the  island  passed  by  the  eurrender  into  the  iMnda  lotf 
Great  Britain  and  Spain,  but  the  town  of  St.  Domingo;  atA 
even  that  is  now  possessed  by  the  Blacks.  We  are  ineiiiie4|' 
ijideed,  to  think,  that  if  tiie  whole  island  had  submitted  M»  the 
arms  of  Great  Britain  and  Spain,  and  had  by  those  powers  been 
afterwards  sorrendered  to  the  Blacks,  the  HfWs  of  France  would 
have  revived ;  since  the  conqueror  gains  nothing  but  a  tem- 
porary right  of  possession  and  government,  until  a  pacific  ktion ; 
and  canAot,  by  any  transfer  in  the  mean  time,  impair  the  rights 
of  the  former  sQvereign. 

•But,  admitting  the  aoundhess  of  the  arguments  tir^^  ^^^* 
appellant's  couflsei,  and  that  they  stood  uncontroverted  hy  .^e 
dedaioii  in  Rose  v,  Himely ;  still,  we  appreheodf  that  in  i4la* 
tion  to.  the  island  of  #t.  Domingo,  they  w^uld  be  inappUcatAe. 
The  Court  is  patted  upon  to  construe  an  Aet  Qf  Cq^gress,  and 
to  say,  .wh<fther,  witUt)  the  meaning  of  0e  legistatnm|  this  isl- 
and  ^as  lo  be  conridereJL^s^a  dependence  of  Fraiye  t  Aitbough 
there  is  nothing  in  the  law  hsdi^  to  decide  thiii  pointy  yet 
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ii  is  flofe  imipKoper  to  refer  to  the  acta  of  otir  govemmeiit,  in 
vtAatAotk  to  this  island,  in  cMer  to  discover  the  light  kiwhleb 
Coilgresa  vieired  it.  In  jmnoing  this  inTestigation,  we  deem 
it  ^oimeQetoarf  to  go  farther  back  into  the  revolution  of  St.  Do- 
miogOy  than  to  the  8th  of  July  1801,  when  a  Constitution  was 
framed  by  the  people  of  this  island,  which  was  subsequently 
administered  by  Toussaint,  as  Governor,  and  Captain-Qeneral, 
under  the  French  government;  the  supremacy  of  which,  was 
repeatedly  acknowledged  by  him,  as  chief  of  the  colonial  go- 
vemxnent. 

Subsequent  to  that  period,  a  civil  war  raged  betweea  this 
coloDy  and  France,  which  was  carried  on  with  various  success 
until  July  1809,  when,  by  the  surrender  of  the  city  of  St.  Do* 
mingOy  the  French  army  was  entirely  expelled  the  island;  which 
has  ever  since  remained  in  the  possession  of  the  Blacks,  array- 
ed under  different  xhiefs,  contending  with  each  other  for  th6 
sole  command.  Previous,  however,  to  this  forced  abandon* 
meat  by  France,  this  island  was,  in  1804,  declared  by  the  peii^ 
pie  to  be  independent;  and  the  supreme  executive  power  was 
placed  in  the  hands  of  Deasaliuca,  with  the  title  of  Governor- 
General. 

Let  us  now  see  what  has  been  the  conduct  of  our  govern- 
ment in  relation  to  this  island,  since  the  period  when. it  was 
daimed  by  France^  as  a  c^ony,  and  acknowledged  as  such,  by 
the  colony.  On  the  36th  of  February  1806,  Congress  passed 
a  law  to  suspend  the  commercial  intercourse  between  the  Unit- 
ed States  and  such  parts  of  the  island  of  St.  Domingo,  as  were 
not  in  the  possession,  and  under  the  acknowledged  government  of 
France;  which  was  continued  in  force  until  the  4th  of  March 

1808.  In  the  mean  time,  however,  viz.  in  December  4807^ 
the  eRd>argo  laws,  interdicting  the  conunerce  of  the  United 
States  with  all  foreign  nations,  were  passed,  and  consefiientljii 
rendered  a  further  continuance  of  the  former  law  unnecessary. 
This  general  interdiction  of  commerce  continued  until  March 

1809,  when  the  embargo  laws  were  repealed,  except  as  to  Ex^p' 
Vol.  ITT.  O 
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land  and  Fmnoe;  and  a  non-importalion  WW)  as  lo  thmm 
ftoOB,  their  glomes,  and  d^endeaftleay  and  pl«cea  within  tbcir 
a0tiiai  posseasion,  was  enacted;  to  take  effect  bom  the  iOjlii  of 
May  following;  wluch  continued  in  force  against  Franoa  «i»dl 
a  late  period. 

When  the  non-intercourse  law  passed^  in  February  iao6, 
the  island  of  St.  Domingo  was  in  a  state  of  open  public  war 
with  Fftnce;  having  declared  herself  independent,  framed  a 
Constitution  of  government,  and  shown  herself  able  to  main* 
tain  that  independence.  As  an  independent  nation,  the.  United 
States  had  an  unquestionable  right  to  carry  on  a  commercial 
intercourse  with  that  island.  The  attempt  of  any  foreign  na- 
tion  to  interdict  such  commerce,  and  still  worse,  a  demand 
upon  the  government  off  the  United  States,  to  enforce  such  pro- 
hibition by  law,  would  have  been  an  insult,  to  which  no  nation 
ought,  and  to  which  our  government  most  xertainly  would  not 
have  submitted.  But  it  is  well  known,  that  the  law  of  1806, 
was  passed  in  consequence  of  a  remonstrance  of  the  French 
government,  made  upon  that  of  the  United  States,  through  her 
minister.  The  United  States  were  at  liberty  to  acknowledge 
the  independence  of  St.  Domingo,  and  to  treat  her  as  a  sove- 
reign power,  or  to  refuse  such  acknowledgment,  and  to  consi- 
der her  as  a  colony  and  dependence  of  France.  We  view  the  law 
of  1806,  under  the  circumstances  which  produced  it,  as  a  clear 
acknowledgment  of  the  sovereignty  of  France  over  the  island, 
which  no  subsequent  act  of  our  government,  has  in  any  re- 
apect  impaired.  Wlien  Congress,  therefore,  by  the  law  on 
which- this  information  is  founded,  interdicted  the  importi^tion 
into  the'United  States,  of  goods,  Sec,  from  the  oolooies  and  de- 
ptttdtencies  of  France,  we  feel  ourselves  compelled  to  say,  that 
St.  Donringo  was  conudered  by  that  body  as  included.  So 
tfM  Ute  government  has  not  only  not  aoknowledged  the  inde- 
pendence  of  this  island,  but  has  very  plainly  declined  the  con-^ 
trary. 

*  As  l<r  the  evidence,  we  shall  only  obaervoi  tiiat  the  depo- 
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Bitions  of  Elisha  Kane,  James  Handy,  and  W.  Hunt,  toge* 
ther  with  the  acknowledgment  of  one  of  the  claimants,  in  his 
petition  to  the  Secretary  of  the  Treasury,  sufficiently  proTe, 
that  the  cargoes  of  hoth  veisels,  the  Sea  Nymph  and  the  Em- 
ma, were  imported  from  Poit-au-Prince,  to  require  exculpatory 
evidence  from  the  claimants;  which  no  where  appears  in  the 

record- 

Sentence  of  the  DiBtrict  Court  afirmed. 
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Ca»ac  Sc  Wivs  vs.  Franoxs. 

It  18  no  reasooy  for  referring  accQunte  back  to  the  coinmi8Bioner»  who  made 
the  report,  that  one  of  the  parties  saggests,  that  mnce  it  was  made,  he 
has  obtained  evidence  in  support  of  his  ezceptiofks ;  and  that  he  expects 
he  will  be  able  to  discover  new  debts  and  credits^  not  now  known  to  him. 
The  new  evidence  may  be  read*  when  the  exceptions  are  argued. 

On  motion  of  the  plaintiff,  the  Court  referred  the  accoiuiti 
back  to  the  auditor,  so  far  only^  as  to  report  such  further  cre- 
dits, as  either  party  may  prove  himself  entitled  to,  and  which 
the  other,  on  notice  of  it,  refuses  to  allow.  But  the  Court  re* 
fosed  to  refer  the  accounts  generally^  because  of  the  sugges- 
tion, that  the  plaintiff  had,  since  the  last  Court,  obtained  docu- 
ments  and  evidence  in  support  of  his  exceptions;  and  that  he 
expected  it  would  be  in  his  power  to  discover  new  creditsj  not 
now  known  to  him.  As  to  the  new  evidence,  in  relation  to  ex- 
ceptions  which  the  Court  has  not  yet  decided  upon,,that  can 
be  received  by  the  Court,  without  a  reference  to  the  auditor; 
and  as  to  the  additipnal  credits,  which  the  plaintiff  only  conjec- 
tures it  may  be  in  his  power  to  discover,  this  affords  no  rea- 
son for  the  reference. 

,  Order  made  accordingly. 
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If  the  geneni  inteifogBftoiy  is  not  vogweted,  by  a  witneM  exumned  under 
a  comnusnony  it  is  &tal  to  the  deposition.  A  witness  cannot  be  asked* 
if  the  &ctB  stated  in  an  ex  parte  certificate  are  tnie ;  he  dioold-be  inte^ 
logaled  as  to  those  fiusts  particolaily. 

y/V  ALLACE,  for  the  plaintiflT,  objected  to  certain  depositions 
t^en  under  a  commission  returned  from  North-Carolina— ^1. 
J^ecanae  there  is  no  answer  given  to»  or  notice  taken  of,  the  ge- 
neral interrogatory!  ^Iz.  <<Do  you  know  any  thing  further,  ma- 
terial ?"  &c.  3.  Because  an  ex  fiarte  certificate  of  &cts,  having 
been  given  by  some  of  the  witnesses,  they  were  asked  if  the 
certificate  contained  the  truth,  instead  of  being  interrogated  as 
to  the  facta  stated  in  it. 

By  the  Vourt.  Both  objections  are  good.  The  first  lias  been 
often  decided  here.  The  second  is  supported  on  this  ground^ 
thA  the  mode  pursued  in  this  case,  ia  calculated  to  produce 
perjury.  It  ia  worse  than  asking  leading  questions,  or  telling 
the  witness  what  to  say;  because,  he  is  here  reminded  of  the 
aeaearfty  of  swearing  to  what  he  has  befisre  stated,  or  of  su^ 
fering  in  his  credit*  The  answers  to  these  questions  cawHvt  be 
read. 

7%e  fiartiewy  by  cwutnt^  wHhdrew  a  juror. 
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The  defenihnt  offered  in  6videBoe»  a  iieceipt  for  mobey^  to  pfore  llie  same 
to  faavQ  been.|N^  by  C.  W.  to  the  pUmtiff^  on  acount  of  the  defendant 
The  Cpurt  refiued  to  permit  it  to  be  read,  as  C.  W.  mi^ht,  and  ought,  to 
hare  been  examined,  to  prove  that  the  money  was  paid  by  him,  on  defend- 
ant's accoant 

Althoii|;h  one  partner  is  not  bound,  nngly^  to  pay  a  debt  due  from  him  and  hit 
partner,  if,  when  sued,  he  plead  in  abatement,  the  omiaslon  to  join  his 
partner  in  the  action;  yet  he  n  not  entitled  to  recover  in  Ins  own  name 
m  partnenhip  debt)  and  if  he  sae  in  his  own  name^  the  defendant  roaq^ 
take  advantai^  of  it  on  the  ttial  on  the  general  issae. 


A.CTI6n  of  assumpsit  against  the  defendant^  upon  indtbUatiu 
asaumflsitf  for  goods  sold,  bccy  quantum  meruit  ■money  had 
and  received}  account  stated,  and  money  laid  out  and  expended. 
The  writ,  as  recited  in  the  declaration,  is  against  John  Wilkins 
Jun.  curyuig  on  trade  under  the  firm  of  John  WHIuqs  Jun. 
fc  Co.,  but  the  declaration  is  against  John  WiiUas  J^n.  only. 
It  appeared  in  evidence,  that  on  the  ISth  of  December  laa^t 
the  plaintiff,  the  defendant,  John  A.  Steitz,  and  Charles  Wil- 
kins, entered  into  an  agreement^  ia  writing,  by  which  it  was 
stipulated,  that  the  plaintiff;  Steitx,  and  Charles  Wilkins,  shc^ld 
each,  upoil  his  own  accoant,  and  upon  his  own  funds,  conduct 
a  store  at  Lexington,  and  the  defendant,  another  at  Natchex ; 
each  party  to  stand  by  any  losses  which  he  mi^t  encounter, 
without  the  others  participating  in  it;  but  that  whatever  profits 
were  made  by  either,  alter  deducting  hb  expenditures,  should 
be  equally  divided  between  all.  That  the  parties  to  be  estab- 
lished at  Lexington,  should  supply  the  defendant's  store  at  Nat- 
chez with  country  produce;  which  he  was  to  dispose  of  for  the 
person  senc&g  it,  free  of  commisuons*  The  connexion  to  con- 
tinue for  four  years. 
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-SeMi  after  this^  Hie  defendant  inserted  in'a  newspaper  at  Hat^ 
ches,  a  notacey  signed  Joiin  A.  Steitz^  that  this  connexion  laid 
taken  ^ee,  by  which  each  paitf  was  to  keep  a  store,  three  at 
Lexington  and  one  at  Natchez ;  and  that  the  atove  at  Natchez, 
w<Nild  be  conducted  hj  John  Wilkins)  under  the  fint  ef  John 
WUhiDS  9c  Co. 

Upon  the  death  of  Steitz,  the  surriving.  parties  to  the  aboye 
contract,  dissoWed  their  partnership,  and  agreed  that  whalCTer 
profita  or  losses  either  party  had  made  or  sustained,  should 
be  eii)(»yed  and  borne  by  such  person  severally,  and  each  to  be 
liablelbr  his  own  engagenaenta;  but  that  as  to  purchases  made 
bjr  Steitz,  at  Natchez,  (not  specifying  what  they  were,)  each 
party  afaould  be  entitled  to  a  fourth  of  the  profits,  and  sustain 
a  jivepoitionate  loss,  if  any* 

The  adTertisement  inserted  in  the  Natchez  paper,  as  above 
mentioned,  has  the  signature  of  John  A.  Steitz  to  it,  asd  on 
this  account  it  was  objected  to  by  the  defefldant.  But  the 
tacit  acquieacence  of  the  defendant,  strengthened  by  a  letter 
from  •  the  defendant,  strongly  intimating  that  Steitz  was  amthiin*- 
ized  to  give  such  a  notice ;  was  deemed  by  the  Court  soficient 
to  authorize  the  admission  of  the  eyidence^  to  be  left  te  the 

pry- 

The  plaintiff  offered  to  give  in  evidence  an  account  cur- 
rent, by  which  John  and  Charles  Wilkins  acknowledge  a  large 
balance  due  to  the  {Jaantiff.  In  support  of  this  item,  it  was 
contended,  that  if  one  of  two  partners  is  sued  for  a  partner- 
ship debt,  and  he  omits  to  take  advantage  of  the  other  part- 
ner's not  being  sued,  by  a  plea  in  abatement,  the  plaintiff  may 
reoorer  the  whole  against  him;  because  he  is  severally  as 
well  as  jointly  bound.  5  Burr,  2611.  The  only  exeeptioii'  iS} 
where  the  obligatbn  or  contract  appears  on  the  faceof  the  de- 
darataon  to  be  joint,  and  that  the  other  co-oMigor  la  alive  and 
can  be  sued.  1  Sand.  391.  N.  4. 

On  the  other  side,  it  was  said,  that  in  the  netice  given  by  the 
phiatifft  of  the  accownt  he  aliould  ratyon  at  the  trifti;  there  ?.re 
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items  i^aiiMit  the  defeodaiit»  sefMomtelj^  Md  agaiut  hiai  as 
Jobn  WUkins  fc  Co.,  but  none  againit  John  aUd  Charies  Wl- 
kins;  and  Uiat  to  such  an  actHW,  the  defendant  could* not  h«.Te 
pleaded  both  in  bar  and  in  abatement. 

Wu9hingtim  Ju9$iee.  The  principle  laid  down  in  the  caeo 
from  5  Burr,  3611,  is,  that  one  co-obIig;or  or  co-contractor)  can- 
not be  charg^  ungly,  i^  in  due  time,  he  takes  advantage  of 
the-plaintiflTs  omission  to  sue  the  others,  who  are  also  bound,  by 
giving  to  him  a  better  writ;  which,  bj  a  plea  in  abatement  ho 
must  do.  But,  if  he  foil  to  protect  himself  by  such  a  plea,  he 
cannot  turn  the  pUdntiff  round,  at  the  trial,  by  proving  tiiat  an* 
other  is  jointly  bound  with- him,  and  he  is  himsdf  bound,.«ere- 
raUy,  as  well  as  jointly.  This  principle  is  •certainly  cowect,  iat 
every  case  where  the  plaintiff  gives  notice  to  the  defendant,  of 
the  nature  of  his  demand,  jw  as  to  put  it  in  his  power  to  plead 
in  abatement.  In  actions  on  bonds,  or  special  actions  on  the 
case,  the  declaration  gives  notice,  and  the  rule  is  strictly  appli- 
cable. But  in  actions  of  general  indebitatus  a99umfiHtf  which 
duB  is,  how  is  it  possible  for  the  defendant  to  know,  wtether 
the  plaintiff  means  at  the  trial  to  give  evidence  of  a  joint  or 
sevetal  debt,  or  both ;  and,  in  this  state  of  ignorance,  how  can 
he  plead  in  abatement  ?  Upon  the  face  of  the  declaration,  thr 
claim  is  for  a  debt  due  from  the  defiandant  alone;  and  to  per- 
mit the  plaintiff  to  give  evidence  of  a  debt  due  from  him  and 
another,  would  be  subversive  of  the  rule,  which  declares  that 
he  shall  not  be  made  responsible  singly,  unless  he  has  waived 
the  privilege  which  the  law  allows  him,  of  pleading  in  abate- 
ment. 

We  understand  it  to  be  the  constant  and  established  practice 
of  this  state,  m  actions  of  this  sort,  for  the  pMiiTitiff  to  lurmsb 
the  defendant,  before  he  pleads,  with  a  copy  of  the  account 
which  he  means  to  offer  at  the  trial.  Where  this  is  don^-thir 
defendant  has  notice  as  fully  as  if  it  had  appeared  on  thn  bee 
of  the  declaration;  and  we  see  no  reason,  why  he  mny  notshape 
his  {deeding,  as  if  the  deelaration  had  been  special,  and  plead 
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ia  afaatemeiit.  In  Mm  case,  the  account  delivered  If  the  plain- 
tV  to  the  defendant,  contains  do  Item  of  a  debit  against  John 
and  Charles  Wilkins ;  and,  therefore,  the  defendant  could  not 
have  known  that  such  evidence  would  be  o£Fered  at  the  tria^ 
ao  as  to  put  it  in  his  power  to  plead  in  abatement. 

It  is  very  clear,  that  the  defendant  cannot  plead  m  bar  to  a 
part,  and  in  abatement  to  other  parts  of  the  action.  And  it  is 
equally  clear,  that  if  the  plaintiff  joins  in  the  same  declaration, 
inconsistent  counts,  such  as  against  the  defendant  singly,  and 
against  him  as  partner  with  some  others,  he  must  avail  him« 
self  of  this,  by  demurring  to  the  declaration ;  becauae,  if  he 
would  take  advantage  of  his  partner  not  being  joined  in  the 
•eunts  where  he  is  sued  for  a  partnership  debt,  he  cannot  plead 
in  abatement,  and  also  in  bar  to  the  other  counts.  But  whe- 
ther, if  these  inconsistent  demands  appear  in  the  account  ren- 
dered to  him  by  the. plaintiff,  he  can  demur  to  a  declaration 
correct  on  the  face  of  it,  may  be  a  question.  If  he  cannot,  the 
defeiidant  ought,  in  some  way  or  other,  to  be  protected  against 
the  necessity  of  meeting  such  inconsistent  demands  at  the 
trial. 

Feter»y  Jutticey  -was .  of  opinion,  that  the  account  might  be 
i|)tautted ;  and  the  Court  being  divided,  the  account  went  to  the 
jury,  to  which  the  defendant's  counsel  took  an  exception. 
(The  defendant  then  offered  as  an  offset,  a  receipt  by  Charles 
Wilkins,  of  a  certain  sum  of  money,  which  Charles  had  paid  to 
the  plaintiff,  on  account  of  the  defendant ;  having  first  proved, 
that  this  sum  was  paid  by  Charles  Wilkins  to  the  plaintiff. 
By  the  Court,  This  receipt  is  offered  as  evidence  that  the 
money  paid  by  Charles  Wilkins  to  the  plaintiff,  was  paid  for 
the  account  of  the  defendant.  This  would  have  been  better 
proved  by  Charles  Wilkins  himself,  who  is  alive,  and  mi^t 
iMve  been  examined.  The  receipt,  therefore,  cannot  be  given 
iu  evtdence.l 

The^defendant  then  offered  an  account  of  money  paid  to  the 
plaintiff,  by  John  and  Charles  Wilkins,  which  waa  objected  to. 

Vol.  III.  P 
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JBy  ihe  Court.  This  was  taid,  by  the  defendant's  cooDael,  to  b« 
precisely  like  the  case  which  has,  by  a  division  of  the  Court, 
been  deci4ed  against  the  defendant.  That  since  the  t>lainttff 
has  been  permitted  to  give  in  evidence  a  demand  against  Jobn 
and  Chatles  Wilfcina,  John,  the  defendant,  ought  to  be  at  liber* 
ty  to  offset  demands  of  John  and  Charles  Wilkins  against  him. 
This  has  the  appearance  of  fairness,  particularly,  as  Charles 
will  have  to  contribute  to  any  judgment  which  may  be  recoyer- 
ed  against  John,  for  a  debt  of  John  and  Charles.  But  still  it  Is 
inconsistent  with  legal  principles,  for  the  defendant  to  offset  a 
debt,  which  is  due  not  to  him  alone,  but  to  him  and  another. 
Were  it  to  be  allowed,  the  admission  of  it  as  an  offset,  would 
be  no  bar,  in  an  action  to  be  brought  by  John  and  Charle# 
against  the  plaintiff';  although  one  partner  ie  bound  singly,  to 
pay  the  whole  of  a  partnership  debt,  unless  he  compels  the 
plaintiff*,  by  a  proper  plea^  to  join  his  partner  with  him,  yet  he 
is  not  entitled  to  the  whole  of  a  debt  due  to  the  partnership ; 
and  if  he  sue  singly  for  a  partnership  debt,  he  may  be  defeated 
at  the  trial  on  the  general  issue,  for  he  knew  who  were  his  part- 
ners. 

In  summing  up,  it  was  contended,  by  the  defendant,  that  the 
articles  of  the  1 5th  December  1 803,  constituted  a  partneniH|^ 
that  they  were  to  share  in  loss  in  effect,  since  there  can  be  no 
profit,  but  what  remains  after  the  losses  are  deducted';  and  thfft 
at  all  events,  the  advertisement-  at  Natchez,  was  sufficient  to 
bind  them,  as  partners,  to  third  persons.  If  so,  theH  the  defend- 
ant may  be  made  liable  for  all  the  d^ts  contracted  by  the  plain- 
tiff or  his  other  partners ;  and  it  would  be  unreasonable  for  the 
plaintiff  to  recover  even  a  separate  demand,  much  less,  those 
•demands  which  were  on  partnership  account,  until  the  partner- 
ship accounts  are  settled,  and  a  balance  struck.  As  to  the  ai^ 
tides  of  dissolution,  this  is  not  binding  on  third  nersons;.ani 
the  plaintiff,  if  he  would  avul  himself  of  it,  should  nave  brooght 
his  action  on  this  agreement,  it  being  under  seal.  Case  cited, 
4  T.  Rep.  670. 
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WA&HIJ^G  TO^r,  Ju9t%ce^  charged  the  juiqr.  To  dedde  this 
cause  correctly,  it  ia  iiecessary  for  the  \iity  to  have  a  very  di»* 
tiDct  coQcepCion  oi  the  nature  of  the  connexion  formed  between 
the  parties  to  the  agreement  of  the   15th'  December -4803. 
Each  party  was  to  carry  on  trade  up<m  hb  own  capital,  credit, 
and  responsibility.     Neither  was  to  be  answerable  in  any  man* 
ner,  for  the  engagements  of  the  others,  nor  were  the  whole  to 
be  anawerabie  for  the  engageinenta  of  any  one.     There  was  to 
be  a  participation  of  profits,  but  not  of  losses.    Thus,  if  the 
plaintiff  had,  on  the  business  separately  carried  on  by  hlm^  sus- 
tained a  Joss  of  5000  dollars,  and  the  defendant,  on  his  separate 
business,  had  made  a  profit  of  10,000  dollars,  upon  the  princi- 
ple of  co-partnership,  the  loss  of  the  plaintiff  would  be  b^ne 
by  the  profit  fond  of  the  defendant,  and  not  be  left  singly  on 
the  shoulders  of  the  plaintiff;  and  only  the  remainder,  viz.  5000 
dollars,  would  be  divided.   But  in  tbb  case,  the  plaintiff  would 
have  to  bear  the  whole  loss  of  the  5000  dollars,  and  wo^ki 
share  with  the  oUier  members  of  this  association,  in  the  10,000 
d<dlars  made  by  die  defendant.     Purchases  made  by  one  of 
tliesoiparties,  or  moneys  borrowed,  either  from  another  of  the 
parties,  or  from  a  stranger,  to  enable  him  to  carry  on  his  sepa- 
llte 'Store,  was  a  private  debt  .between  those  persons ;  as  mi^ob 
so  as  if  they  never  had  formed  a  connexion  of  any  kind.    This 
was  most  unquestionably  the  case,  as  between  the  parties  to 
that  contract;  and  it  could  never  be  allowed  to  one  of  the  par- 
ties, to  repel  the  claim  of  another,  who,  by  money  lent  or  goods 
sold,  had  become  his  creditor,  by  saying  it  was  a  partnership 
debt,  in  the  face  of  their  agreement,  which  declared,  that  each 
party  was  to  be  severally  bound  for  his  own  engagements.   In- 
deed, we  are  not  prepared  to  admit,  that  a  stranger,  who  hud 
dealt  whh  one  of  these  parties,  with  full  knowledge  of  Hhe  ar- 
ticles, and  of  the  true  nature  of  the  connexion  between  them, 
could  charge  the  other  partners.  The  advertisement  published 
at  Natchez,  might  possibly  produce,  this  effect;  btit  as  to  that, 
we  give  no  opinion,  otherwise  than  by  saying,  that  if  it  would 
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bind  ail  the  parties  for  the  engagements  of  one,  to  third  per- 
sons, it  would  have  no  such  effect,  as  between  the  parties  tliem- 
selves ;  who,  notwithstanding  any  thing  stated  in  that  notice, 
knevr  very  well  the  real  nature  of  their  connexion.  If  any  pos- 
sible douf>t  could  exist,  upon  the  articles  of  the  1 5th  December 

1803,  there  can  be  none  under  those  of  the  19th  September 

1804,  which  even  destroys  the  coAimunitf  of  firofit^  as  to  the 
business  carried  on  separately  by  the  parties,  and  contains  an 
express  stipulation,  that  each  parl^  shall  be  responsible  for  his 
own  engagements.  This,  to  be  sure,  would  not  affect  the  rights 
of  third  persons;  but  we  hold  it  conclusive  between  these  par- 
ties. The  word  copartnership,  mentioned  oace  or  twice  in  this 
agreement,  is  of  no  consequence;  it  cannot  altfer  the  nature 
of  things,  and  constitute  a  partnership,  where,  from  the  essence 
of  the  connexion,  there  was  none.  This  paper  not  being  the 
Joundation  of  the  plaintiff*s  action,  may  well  be  resorted  to,  to 
explain  the  nature  of  the  connexion  between  these  parties. 

It  is  said,  that  it  is  hard  to  charge  the  defendant  with  the 
separate  demands  of  the  plaintiff,  and  yet  leave  him  exposed  to 
the  claims  of  strangers,  who  have  sued,  and  may  yet  sue  him, 
as  a  copartner,  for  the  debts  contracted  by  the  plaintiff.  This 
is  true,  but  it  is  not  in  this  action  that  the  defendant  can  be 
relieved. 

Although  in  the  store  transactions  of  these  parties,  they  act- 
ed separately,  and  not  as  partners,  yet,  by  the  express  terms  of 
the  agreement  of  the  19th  September  1804,  they  all  agreed  to 
share  in  profit  and  loss,  as  to  purchases  made  at  Natchez,  by 
Steitz.  Of  couifee,  should  it  appear  to  the  jury,  that  any  of 
the  items  in  the  plaintifTs  account,  arise  on  these  transactions 
'of  Steitz,  as,  for  example,  if  any  of  the  bills  drawn  on  the  plain- 
tiff, and  now  charged  by  bim  to  the  defendant,  were  drawn  to 
enable  Steitz  to  make  the  purchases,  in  the  profit  and  loss  of 
whieh  all  the  parties  were  to  participate,  the  jury  will  exclude 
such  items  from  the  plaintiff's  account. 
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F.  fc  A.  Schwartz^  SvaviyoRS  of  William  MTadoU^  v9. 
The  Insurance  Company  of  North  America* 

Insurance.  The  meaning  of  the  warranty  of  neutrality  is,  that  the  property 
insured  is  neutral  in  fact,  and  shall  be  so  in  appearance  and  conduct;  that 
the  property  shall  bdong  to  neutrals;  thatitihall  be  so  documented  as  t» 
prove  its  neatnfity,  and  that  no  act-of  the  insured  or  his  agents  dnfi  be 
done,  which  can  kgmlly  comproniise  iti.neotnJi^. 

The  laws  of  nations  do  not  prc^bit  the  caixyipg'  of  enemies'  goods  in  neu^ 
tral  vessels ;  so  far  from  so  doing,  upon  the  condemnation  of  the  good% 
the  vessel  is  entitled  to  freight. 

But,  if  a  neutral  endeavours  by  false  appearances,  to  cover  the  property  of 
a  beUigerant  from  the  lawful  sekuie  of  his  enemy,  such  conduct  identi- 
fies the  neutral  with  the  beUigetant  whom  he  thus  endeavours  to  pio- 
tect ;  and  the  increase  of  risk,  by  beiiig  carried  m  foe  adjudicatioiv  iftpro. 
duc^  not  by  a  legal  acf^  but  by  a  fraud  on  the  neutiality  of  his  own  go- 
vernment, and  upon  the  rights  of  the  beUigerant. 

The  warranty  of  neutrality  is  broken,  by  unneutral  conduct  in  the  in- 

* 

sored. 
It  is  enough  to  produce  a  forfeiture  of  the  indemnity  of  the  insttnuice,  if 
the  risk  is  varied  or  incrteed,  by  condnct  inconasteiit  with  the  duties  &[ 
neulimiity. 

Policy  on  the  ship  Margaret,  at  and  from  Bataf  ia  to  Bal- 
timorc)  dated  January  19th  1807;  valued  at  35,000  dollara,  of 
vhich  20fiOO  dollars  were  underwritten^— warranted  American 
property,  proof  to  be  made  at  Baltimore  only.  The  order'lbr 
insurance  mentioned,  that  the  outward  cargo  of  this  yessei  -had 
consisted  of  goods  contraband  of  war. 

The  factSj  as  appeared  by  the  evidence,  were,  that  this  ship 
sailed  with  a  cargo  of  contraband,  in  1804,  commanded  by  Wil- 
liam MTadon,  the  part  owner,  and  stopped  at  the  Cape  of  Good 
Hope,  where  she  sold  part  of  her  cargo ;  thence  she  prooetded 
to  the  Isle  of  France,  wMre  she  sold  the  balance,  m  credit,  to 
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the  government.  In  Novemberf  she  sailed  for  Batavia,  with 
13,000  doUars  in  specie,  the  greatest  part  of  which  was  the 
proceeds  of  this  outward  cargo.  There  not  being  at  Batavia 
produce  sufficient  to  load  her,  M^Fadon  chartered  her  to  a  Mr. 
Arnold,  a  Dutcli  tnerehant  of  that  place,  on  a  voyage  to  Tran- 
quebar,  and  there  left  her  und^  the  command  of  one  DeshoOj 
the  mate,  and  in  case  of  any  accident  to  him.  Herd  was  to  com- 
mand her;  he,  MTadon,  returning  to  the  United  Stales  in  an- 
other vessel.  By  the  illness  or  death  of  Deshon,  the  command 
devolved  on  Herd,  who  made  the  voyage  to  Tranquebar,  and 
back  to  Batavia,  as  well  as  a  second  voyage  to  the  same  place, 
Uid  on  account  of  the  same  person. 

In  consequence  of  the  ship  requiring  twice  to  be  repaired, 
Herd  was  compelled  to  expend  considerable  sums  on  that  ac* 
count;  and  not  having  funds  sufficient  for  this  purpose,  and  to 
procure  her  load,  he  entered  into  a  written  agreement  with 
Arnold,  (who  wished  to  come  to  the  United  States  with  his  fa- 
mily and  property,)  to  the  following  effect.    The  ship  was  to 
be  loaded  with  coffee,  sugar,  &c.,  the  produce  of  the  island,  on 
account  of  Arnold  and  the  plaintififo,  to  be  consigned  to  the 
ptaiotiffs,  who  were  to  sett  the  same  without  charging  commis- 
sions, and  the  proceeds  to  be  paid  one-half  to  Arnold.   Arnold 
to  pay  a  stipulated  sum.  for  the  freight  of  his  part  of  the  cargo, 
and  the  transportation  of  himself  and  family;  and  also,  to  ad- 
vance to  Herd,  what  money  he  mi^ht  want  to  pay  for  his  half 
of  the  cargo*    In  order  to  neutralize  the  property,  Herd  was, 
in  addition  to  the  real  bills  to  be  drawn  on  his  owners  for  their 
pfltrt  of  the  cargo,  to  draw  bills  to  the  amount  of  SOfiOO  doUars 
Ml  hit  owners,  in  fiivour  of  Arnold,  which,  however,  they  were 
not  expected  to  pay.  For  the  security  of  Arnold,  Herd,  by  the 
sane  contract,  agreed  to  hjrpothecate  the  vessel,  cargo,  and  po- 
licies of  insurance.    The  bill  of  lading,  invoice,  and  other  pa- 
pers, stated  the  cargo  to  belong  to  the  pla^tiftytitixens  of  the 
United  States. 

In  March  1807,  she  sailed  from  Batavia— Arnold  died  «a  the 
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▼oyage.  She  mtA  aftanrards  bro^ghMo  by  a  BriUtb  craiser, 
the  captain  of  which,  af^er  msptcting  such  of  her  papers  as 
were  shown  by  captain  Herd,  wuft  inducM,  in  consequence  o£ 
suspicions  excited  by  some  of  the  sailors  .of  the  Margaret,  to 
examine  the  trunks  belonging  to  Arnold*  Here  they  found  the 
ahov'e  agreement,  as  well  as  property  of  great  value,  in  pre- 
cious stones.  The  yessel  and  cargo  were  taken  into  Barba- 
does,  and  condemned  as  enemy's  property ;  the  captain  claim- 
ed the  ship  and  half  the  cargo  for  the  plsdntlffs.  On  notice  of 
the  capture,  the  plaintiffs  offered  to  abandon,  which  wsa  refus* 
ed.  The  order  for  insurance,  stating  the  nature  off  the  eiut- 
ward  cargo,  was  communicated  to  the  defendants. 

The  objections  made  to  the  plaintiffs'  recovery  were-— 1. 
That  the  plaintiffs  have  not  proved  themselves  to  be  citizens  of 
the  United  States,  as  the  certificate  of  naturalization  of  the 
plaintiff,  Augustus  Schwartz,  mentions  Augustus  Jacok*  The 
evidence,  however,  very  clearly  proved^  that  they  were,  in  fect^ 
the  same  person,  the  additional  name  of  Jacob  being  dropped 
in  the  firm  of  .the  house. 

S.  A  deficiency  in  the  proof,  that  the  vessel  was  the  proper* 
ty  of  the  plaintiffs.  All  her  papers  being  lodged  in  the  adiqi- 
nlty,  at  Barbadocs,  and  the  defendants  not  consenting  to  read 
the  record,  the  evidence  to  prove  property,  consisted  princi- 
pally of  acts  of  ownership  exercised  by  the  plaintiffs,  and  the 
letters  of  Herd  to  them  as  owners.  To  prove  such  evidence 
as  this  sufficient,  the  plaintiffs  vead  5  Espinass.  88. 

3.  Concealment  of  the  circuflistanccr,  that  this  vessel  bad 
been  engaged  in  carrying  on  the  tradeof  b^ligerants,fixmi  one 
of  their  colonies,  which  was  considered  by  the  Court  of  Admi- 
ralty, as  an  adoption  of  her  by  belligerants,  and  which  at  a% 
evoiu,  increased  tbe  risk  of  seizure  and  carrying  In.  1  Rob. 
10.  5  Idem,  S37. 

4.  That  the  hypothecation  of  the  vessel  and  cargo,  amounted 
to  a  transfer  to  an  enemy,  so  far  as  to  vest  an  interest  ill  Mm  to 
the  eiAit  of  his  security,  which,  by  the  capture,  beanke  vest- 
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ed  in  his  enemy,  and  cooiequeDtly,  aoiouBted  t»a  breach  of  ^e 
warranty.   3  Caines'  New-Yo^k  T.  R.  72. 

5.  Tbat  the  hypothecation  of  the  policiea^  transferred  them 
to  the  obligee,  so  as  to  deprive  the  plaiptiflb  of  the  right  of 
recovery  on  them.  2  Cainea,  1 10. 

6.  The  covering  of  the  property  of  the  belligerant,  is  a  breach 
of  the  warranty,    i  Marsh.  410.  406.  473.   2  Dall.  34.  - 

IVASHI^TG  TOATj  Juatice^  charged  the  jury.  The  Court, 
considering  the  last  objection  as  fatal  to  the  plaintiffs'  recovery, 
the  others  will  be  passed  over  without  observation.  The  mean- 
ing of  the  warranty  of  neutrality  is^  that  the  proplerty  insured  is 
neutral  in  fact,  and  shall  be  so  in  appearance  and  in  conduct. 
That  is  to  say,  that  the  property  belongs  to  neutrals ;  that  it 
shall  be  so  documented  as  to  prove  its  neutrality ;  and  that  no 
act  of  the  insured  or  his  agents  shall  be  done,  which  can  legal- 
ly  compromit  its  neutrality.  If,  for  the  want  of  papers  required 
by  th#  law  of  nations  or  treaties,  or  if  by  unneutral  conduct,  a 
loss  ensues,  or  even  an  impediment  occurs  which  varies  or  in- 
creases the  risk,  although  a  loss  is  not  the  consequence;  the  war- 
ranty b  not  complied  with.  Thb  is  clearly  the  doctrine  es- 
tablished by  the  case  of  Rich  V9»  Parker,  1  Marsh.  409.  The 
want  of  the  passport  required  by  the  treaty  between  the  Unit- 
ed States  and  France,  did  not  justify  a  Condemnation,  if,  in  fact, 
the  vessel  was  American ;  but  it  justified  a  seizure  and  carry- 
ing in  for  examination;  whereas  the  passport,  had  it  been 
on  board,  would,  by  the  treaty,  have  been  so  conclusive,  that 
it  would  have  been  the  duty  of  the  French  cruiser,  to  have 
suffered  the  vessel  to  proceed.  The  want  of  this  paper,  there- 
fore, was  considered  a  breach  of  the  warranty;  since  it  author- 
ized the  carrying  the  neutral  out  of  his  course,  and  an  interrup- 
tion of  his  voyage,  which  is  an  increase  of  risk,  from  which  the 
insurers  were  by  the  warranty  to  be  relieved. 

Ip  this  case,  it  is  argued,  on  behalf  of  the  insured,  that  the 
circumstance  of  having  belligerent  property  on  board,  %as  ne 
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breach  of  the  warranty  of  the  neutrality  of  the  vessel.  This 
is  very  true  ;  because  the  law  of. nations  does  not  prohibit  the 
carrying  of  enemy's  gooc^s  in  neutral  ve^sejs;  so  far  from  it| 
that  upon  the  condemnation  of  the  goods,  the  vessel  is  entitled 
to  freight.  But,  if  tht  neutral  end#avoiiis  b^  false  appearances^ 
to  cover  the  property  of  a  belligeraht  from  the  lawful  seizure 
of  his  enemy,  such  conduct  identifies  the  neutral  with  the  bel- 
ligerant^  whom  he  thus  endeavours  to  protect;  and  the  increase 
of  risk,  hf  being  carried  .in  for  adjudicatiotty  is  produced}  not 
by  a  leg«l  act,  as  in  the  fofmer  case,  but  by  a  fraud  on  the 
neutrality  of  hisiown  governmentj  and  upon 'the  rights  of  the 
belligerant.  The' warranty  of  neutrality  is  broken,  by  unneu- 
tral conduct  in  the  insured.  We  do  not  mean  to  countenance  the 
tdea»  that  such  conduct  would  justify  the  Court  of  the  bel]ige-< 
leant  in  condemning  the  vessel,  for  the  taint  on  the  cargo,  or 
e^eo  the  wbole  of  the  cargo,  because  of  a  party  which  can  be 
distinguished  from  the  residue,  being  covered. 

It  is  true,  that  in  ca^  of  contraband,  covered  by  «  false  des-^ 
tlnation,  the  British  Courts  of  Admiralty  condemn  the  vessel  on 
account  of  the  fraud,  which  seems  to  carry  the  punishment 
ireiy  iar  i^ileed*  Bqt  it  is  enough  to  produce  a  forfeiture  of 
the  Indemnity,  if  the  risk  is  varied  or  increased  by  conduct  ih-> 
colisistent  with  the  duties  of  neutrality.  Upop  the  i^rhole, 
there  being  ao.doubt  as  to  tke  fiuBts  in  this  o^afi^  t|io  law  is  .clear- 
ly in  &vour  of  the  defendants  on  this  point. 

.  The  plaintiff's  auffertd  a  HQHMuiU 


Vol,  UI. 
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In  equity.  Defendant  obtained  letten  testumentuy  from  the  Register's  cf- 
fioe  in  Philsdelphisy  to  a  supposed  ^iriQ  of  W.  B.,  which,  on  an  issue,  was 
detemined  not  to  be  tbe  will  of  W.  B.  In  relation  to  another  supposed 
will,  the  sane  de|ennination  took  piaee,  and  letters  of  adnaniatfation  to 
the  estate  of  W.  B.,  were  then  gtanted  to  the  plaintiff.  While  the  con- 
trover^  as  to  the  first  supposed  will  was  pending,  tbe  defendant  took 
possession  of  the  estate  of  W.  B.>  and  went  on  to  administer  tbe  same, 
until  the  appointment  of  an  adminstsator  ptndenU  Utei  to  whom  tbe  de- 
fendant delivered  all  the  effects  of  W.  B. 

The  defendant  baring  received  letters  testamentaiy  on  a  will  duly  proved^ 
was  authorized  to  perfarm  every  act  proper  for  an  executor  to  do,  nA- 
withstanding  the  pendency*  of  the  question  rekdye  to  the  validity  of  the 
will.  . 

The  defendant  was  authorised,  and  it  was  hi^  duty,  (believing  the  paper  to 
be  the  last  will  of  W.  B.j  to  support  the  ^rst  probate;  and  he  is  entitled 
to  retain  out  of  the  estate,  the  expenses  he  was  put  to  in  that  litigation; 
as  also,  the  usual  commissions  for  fbanaging  the 'estate  wfaHe  in  fas 
hands.  There  is  no  ground  Ibr  considering  the  detodant  an  execntor 
di(  son  tor^  in  tins  case. 

Sill  in  eq^ltf^  fi»r  an  aecovnt  of  the  penooal  Mtate  of  Wit- 
liam  Bradford*  which  had  come  to  the  handa  of  the  deiSendant. 
The  case  waa,  that  upon  the  death  of  William  Bradford,  a 
-will  wa»  fou'^d,  in  all  respects  regular,  in  which  the  defendant 
was  appointed  the  executor.  He  accordingly  proved  the  same 
IB  the  Register's  office,  and  obtained  letters  testamentary,  and 
possessing  himself  of  the  estate  of  the  testator,  proceeded  to 
pay  and  receive  debts,  and  in  all  respects  to  discharge  the  daties 
of  an  executor.  Not  long  after  the  probate,  the  plaintiff'  ob« 
tained  a  caveat,  (as  the  bill  states;)  and  the  Register's  Court 
directed  a  feigned  issue  to  the  Court  of  Common  Pleas,  to  try 
whether  this  was  the  will  of  WHUam  Bradford.    TMs  ques- 
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taon  was  finally  deeded)  m  tke  Supreme  Court,  not  to  be  the 
will  of  said  Bradford.  A  'second  will  was  then  offered  for  proof 
hy  the  executor  named  in  it,  which  was  finally  decided  not  to 
be  the  last  will;  and  administration  was  granted  to.the  plaintiff. 
During  the  contest  respecting  the  second  witty  an  administra- 
tor/k^nd^n/e  Utle  was  appointed,  te  receisre  the  estate  and  take 
.care  of  it,  to  whom  the  defendant  delivered  over  all  the  proper- 
ty, not  administered. 

The  cause  now  came  on,  upon  exceptions  to  the  commts- 
uoners  report,  made  under  an  order  of  this  Court.  Tlie  ex- 
GcptioBs  were  w  Mlow?— I.  To4lie  allowance  made  for  funeral 
expenses.  The  whole  amounts  lo  arix>ttt  500  dollars^  and  in- 
cludes the  expenses  of  the  widow  during  the  funeral. 

3.  To  other  small  sums,  amounting  hi  aU  to  215  dollarS)  hav- 
ing bcfea  expended  by  the  defendymt  for  foes,  costs,  and  expen- 
ses, in  the  contest  respecting  the  £n^  will,  on  which  he  had  ob- 
tained lettets  testamentary.  It  was  contended,  that  the  defond> 
ant  was  to  be  jconsidered,  after  the  refeail«  as  an  executor  de 
^o»  tortj  entitled  to  credit  only  for  debts  paid.  Qodolp.  50. 
Bum's  £cc.  Law,  610. 

S.  Exception  to  the.allowance  of  comnftissions. 

The  other  ei^ccptions,  the  parties  agreed  to.  arrange. 

WASHIJ^GTOJ^^  Justice^  delfverM  the  opinion  of  the  Court. 
The  defendant,  htnrJog  received  letters  testamenMb#y  upon  a  will 
regnlafly  proved  before  a  competent  tribunal,  was  authorised 
to  perform  all  those  acts,  which  an  executor  has  the  general 
power  to  perform,  notwithstanSiifig  the  pendency  of  a  litigation 
respecting  the  validity  of  the  will.  The  18th  section  of  the 
Act*  of  this  state  of  the  13th  of  April  1791,  sanctions  all  his 

*  Tlie  Act  i%  **tiuit  no  appeal  fima  the  BaguSal'g  Couit»  eoncerBuig  the 
vsBdHy  of  a  will,  or  right  to  sdnHniflter,  shall  stay  the  proeecding^  or  pre. 
judice  the  acts  of  an  executor  or  admuMfntor  pending  the  aame,  if  the  ex- 
ecutor riMil  give  sufficient  aecusity  for  the  iuthfol  execution  of  the  will  ^* 
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acts  pending  the  eoiltest,  nfileM.  :«rhere  a»  administrator 
dcnte  iUf  n  appointed  $  whiob,  upon 'the  refusal  of  the  cxecih- 
tor,  to  give  sectrritjr  for  the  fbithfiil  ^executiMi  of  iho  will^  the 
Register  is  authoriaed-lsD  appoint.  No  such  appMntment  was 
nade  m  this  case,  nor  does  it  appear  that  th«  disfendtttit  refiff*- 
ed  to  give  such  secui4ty. 

The  defendant  was  not  only  airthorized,  hut^it  was  his  doty, 
believing  t^ie  iirst  will  to  be  the  real  last  will  and  testament  of 
William  Bradford^  (which  lie  asserts  ill  his  answer  he  did,)  to 
atipport  the  decision  of  the  Regpister  in  favoot  of  that  wfll ;  and 
he  was  entitled  to  the  aid  of  the  estate,  to  discharge  al^'i 
able  coats  and  expenses  iHcufred  on  that  accomit.  Up«r 
same  reason,  he  is  entiaied  to  the  eompensatioii  Mttallf  alloirid 
t<>  Yin  executor,  for  hk  pains  and  trouble  in  tht  ^anagcmest  of 
the  estate,  whilst  it  remained  in  his  hands.  The  altqwaMi 
tnade  by  the  commissioner  fi»r  funeral  expenses^  is  by  n6  neMift 
deemed  ut) reasonable.  This  is  not  a  qvestieii)  irhich  Id  anf 
respect  aifects  ereditors ;  and  tho>  wftoie  sum  allowed  is  but  a 
trifle,  when  taken. from  the  large  amount  of persoaa^ estate 
which  is  to  be  distributed.  Th^  ekceptiotis,  therefore,  are  over- 
ruled ;  it  being  understood  that  the  parttea  havA  agreed  to  aet- 
tle,  amicably,  the  subjects  incla4ed  under  the  iburtb  and  fifth 
exceptions. 

but  in  esse  of  refusal,  die  He^er  is  directed  to  appomt  an  adninirtntar 
innog  the  di^Rite,  tMth  ihall  taspcnd  the  pspwer  of  the  caeculor  4niaf 
thiAiiaic. 
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la  an  aetion  on  n  bffi  of  exchange,  brought  *by  the  endorsee  of  the  second 
endorser,  against  ^e  payee,  who  had  endorsed  the  bill  to  Uie  plainttflT; 
the  plamt'ifT's  endorser  cannot  be  a  witness  to  prove  that  the  bill  be- 
longB  to  hnn. 

Exchange  is  to  be  settled  at  the  rate  preyailing  at  the  time  of  the  verdict. 

AcTf ON  od  a  bm  against  t|ie  payee,  wilo  cindoraed  ft  td  t/tm 
B.i  in  bfanky  who  endorsed  it  in  fbll  tb  the  phdntifl^     The  ^- 
feffedant  bffered'B.,  to  prove  thttt  he  is  tHe  Miaf  owiSer  of  tUs  bilf, , 
in  order  to  show  a  want  of  juristiictloik  in  the  Comrl;  BL  being 
a  citizen  of  this  state. 

By  the  Court.  The  witness*  cannot  be  admitted  to  swear 
himself  into  an  interest.  It  wouVd  be  a  great  temptation  t9 
perjary  to  admit  him. 

The  Court  directed  the  jary  to  settle  the.exchange,  (this  be- 
ing a  sterling  bill,)  as  of  this  day,  which  is  from  18  to  20  per 
cent,  below  par.  • 
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upon  the  plea  of  fful  imi  retord  to  debt^  cn  a  judgment  in  another  stafte,  the 
seal  of  the  Court  rauat  be  annexed  to  the  record  itself;  and  it  is  not  auffi- 

« 

cient^  that  it  ia  annexed  to  the  certificate  of  the  judge  of  the  Court,  au- 
thenticating the  attestation  of  the  <3erk'who  certifies  the  reoetd. 

Debt  on  a  judgment  recovered  in  a  Court  in  the  state  of 
Maaaachusetts;  pIea,Ao»ttch  record.  The  record  produced^ 
Juui  oolf  the  atteatauon  of  tbe  clerk,  without  the  seal  of  th^ 
Court  annexed.  But  annexed  lo  the  record,  it  the  certificate 
of  the  judge  of  the  Court,  with  the  seal  of  the  Court  attached 
to  it,  BtatiRg  that  the  attestation  of  the  clerk  is  m  due  form. 
This  was  objected  te. 

By  the  Court.  The  seal  ought  to  liave  been  aanexed  to  the 
record,  of  which  the  certificate  of  the  judge  is  no  part 

Jumr  withdrawn  by  consent. 
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Inmnmoe.  Action  on  a  policy,  on  gfiods  on  btard  llie  Julias  Heniy,  at  and* 
from  Bahimoie  to  Hamburgh,  with  leave  to  towh  at  Toomngvn,  warmnl- 
ed  free  from  loss,  charge,  or  damage,  in  consequence  of  seizure  or  detetv* 
tion  for,  or  on  account  of,  iUicit  or  prohibited  trade. 

What  win  be  consdered  a  dela^r  of  an  abandonment,  <o  as  to  affect  the 
right  to  recover  from  the  assurers. 

Wbere  a  seisore  is  made  within  the  temtories  of  a  foreign  govenTment,  on 
account  of  ilMcit  trade,  it  cannot  be  said  tiie  wiutant/  is  not  brokwi,  be- 
cause the  seizure  was  not  made  before  the  vessel  arrived  at  her  port  of 
destination,  or  before  ahe  had  an  opportunity  taf  do  some  act^amounting 
to  an  actual  tracing. 

in  a  case  of  a  wainanty  of  neubraUty  only,  the  parties  have  »  view  to  the 
laws  of  nations,  and  subsisting  treaties;  and  the  insured  on^  engages 
that  the  property  is  neutral.  Tor  &e  purpose  of  being  protected;  and  in 
ittlfilfing  tUs  engagement,  tl^  insoied  can  never  be  surpriaed  by  the  want 
of  all  proper  documents,  except  by  his  own  neglect  or  fault. 

A  waimit  against  iUieii  or  pmMtMed  trade,  has  a  view  to  the  municipal  Uws 
and  ordinances  of  the  country,  where  the  trade  Js  to  be  cairied  on$  and 
foreigners  going  there,  are  bound  to  ^now  and  to  observe  those  laws. 
The  warranty  amounts  to  a  stipuUtlon,  that  the  trade  in  which  the  insur- 
ed shall  engage,  shall  be  lawful  to  the  purpose  of  protecting  the  proper- 
ty insured,  and  that  it  shall  not  become  unliwfid  by  the  misconduct  or 
neglect  of  the  insured. 

t  m 

0 

Action  on  a  policy,  dated  22d  of  August  IMT^cp  goods 
on  board  tlip  Julias  Henry,  at  uA  ftma  Bakk»ore  to  Ham- 
burgh, with  leare  to  touch  at  Tonaingen ;  Talued  at  ia,000-dol- 
lara ;  warranted  free  Ax>m  any  char^,  diunage,  or  iots,  which 
may  arise  in  consequence  of  seisure  or  detention  for,  or  oli 
account  oi^  illicit  or  prohibited  trade. 

The  &ct8  of  the  cas^  are  subsunlially  is  follow.-    This  vc»- 
9tly  belonging  to  the  plaiatitb^saiied  witb  a  carg«»  idso  the  pro- 
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perty  of  the  plaintiffs^  from  Baltimore,  about  the  22d  of  Au- 
gust 1807,  with  a  letter  of  instructions  to  the  niaster,  to  go  to 
Tonningen,  or  to  Hamburgh,  if  the  Elbe  should  not  be  block- 
aded; andupon  hi«  arrival  atTonningen,  to  write  to  Van  Hoi- 
leti,  the  agent  t>f  the  plaintijTs,  and  consignee  of  tbe  cargo,  at 
Hamburgh,  (whose  orders  the  captain  was  to  follow,)  inform- 
uig  him  of  his  arrifai.  The  biH  of  ladiog,  invoice,  aod  out- 
ward manifest,  all  syeafc  of  Tonningen  as  tlie  port  of  destina- 
tion. The  vessel  having  proceeded  as  far  as  Heligoland,  was 
there  warned  by  a  British  vessel  of  war  not  to  go  to  Tonningen, 
as  the  Eyder  was  blockaded;  in  consequence  of  which,  he  sail- 
ed for  iiamburghy  and  arrived  at  Cux^aven  about  the  22d  of 
October,  where  the  vessel  was  seised,  the  papers  examined  by 
the  custom -hoQse  officers  at  that  place ;  and  a  French  officer  and 
other  persons  were,  put  on  board,  who  proceeded  with  her  to 
Hamburgh,  where, her  cargo  was  landed,  under  the  orders  of 
the  principal  officer  of  the  customs  at  that  place;  and  a  part  of 
it  was  then  sent  off  to  France,  in  wagons,  and  the  residue  was 
sold  at  Hamburgh.  Hamburgh, . as  jj^ell  as  Cuxhavisn,  was  then 
in  the  possession  of  the  French  government,  and  all  the  trans- 
actions in  relation  to  this  vessel  and  hmr  cargo,  were  conducted 
by  persons  representing  the  Emperor.  "  The  cause  alleged  for 
the  seizurb,  and  also  for  the  condemnation  of  the  vessel  and 
cargo,  (which  soon  .followed,  and  which  was  afterwards  con- 
firmed by  the  Emperor,)  waa  the  not  having  on  board  a  certifi- 
cate of  the  origin  of  the  cargo,  as  required  by  the  French  de- 
cree of  th^  6th  of  August  1807.  The  third  article  of  this  de- 
cree dwrlarea,  '(<  that  coloiiial  goods  shall  not  be  admitted,  btit 
when  accompanied  with  ceKificates  of  origin^  by  our  commis- 
sary 9i  comniercial  relations  residing  at  the  ports  of  embarka- 
tion, akiMugh  t^y^did  not  proceed  from  England  or  her  colo- 
nies." 

It  appears,  by  the  correspondsnce  between  Van  HoUea  aqi 
the  plaintijRsi  that  notice  was  given  by  |fac  former  to  the  ktter, 
to  early  as^tiw  I  Ith  of  September  18tt7/of  the  seiniitey  and  the 
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CMMC  of  it;  and  by  other  letters  dated  eai^  in  November,  it 
was  stated,  by  t|ie  ageot,  that  he  should  put  in  a  claim  at  Paris. 
Id  December,  the  agent's  letteoa  informed  the  plaintiffs,  that 
the  American   minister  at  Paria  could  no.  notlMpg  for  the 
relief  of  the  property,  and  he  expresses  himself  very  despair- 
ingly as  to  the  release  of  it.     But  by  aieuer  dated  the  15th  of 
January  1808,  the  agent  expresses  some  hope  of  success,  from 
a  petition  which  he  had  presented,  in  which  case,  he  adds,  that 
the  adventure  may  turn  out  very  advantageous  to  the  plaintiffs, 
in  conaeq^eoce  of  the  high  price  of  the  articles  composing  this 
cargo.     These  letters,  and  many  others,  were  received  by  the 
pjaiotifi,  from  the  3Ut  of  December  I8or,  to  the  2d  of  May 
1808;  and  on  the  9th  of  June  followingt  the  offer  to  abandon 
was  made,  and  after  some  time  refused.    The  plaintiffs,  in  one 
of  their  letters  to  Van  Hollen,  dated  the  17th  of  April  1807, 
expressed  their  hope  that  the  cargo  would  be  release,  and 
Aat  the  seizure  might  .ultimately  tuffo  out  to  their  advantage. 

Upon  this  evidence,  the  Court  left  it  to  the  jury  to  say,  whe* 
ther  the<abandonment  waaanade  in  due  time ;  expreaaing,  at  the 
same  time,  a  strong  opinion  that  it  was  not,  aod  that  it  was  de- 
layed, with  a  view  to  taie^  the  chance  of  an  acquittal,  and  to 
speculate  upon  the.  high  market  for  these  ^[oods.  The  jury 
were  directed,  in  case  they  should  be  of.  opinion  that  the  aban- 
donment was  not  made  in  time,  to  find  for  the  defendants,  sub- 
ject  to  the  opinion  of  the  Court  upon  the  points  of  law  arising 
in  the  cause ;  the  defendants  agreeing^  that  judgment  should  be 
entered  for  the  plaintiffs,  for  the  sum  ascertained  by  the  par- 
ties, in  case  the  law  should  be  decided  against  them. 

The  jury  having  found  for  the  defendants^  under  the  charge 
of*the  C^urt,  and  consequently,  that  the  abandonment  was  not 
jnade  in  due  time ;  the  questions  of  laar  arising  in  the  cause, 
and  reserved  for  the  opinion  of  the  Court,  are— 1.  Whether  the 
plaintiffs  are  entitled  lb  recover  any  thing  in  this  action,  the 
Joss  having  become  Iptal  ?— and  secondly,  WhetheiP  the  war- 
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ranty  against  loss,  on  account  of  seizure  or  detention  fof  ttlieit 
or  prohibited  trade,  has  been  complied  Iritk  ? 

WASHTJ^GTO^y  Justice.  The  opinion  6f  the  Court  will 
be  confined  to  the  second  question.  It  is  contended  bf  the 
counsel  for  the  plaintiffs,  that  this  warranty  extends  oorly  Id 
illicit  trading,  by  sale,  barter,  or  otherwise,  which  did  not  ttke 
place  in  this  case,  inasmuch  as  the  vessel  entered  the  Elbe,  mrt 
with  a  view  to  trade,  but  from  necessity,  in  consequence  of  the 
blockade,  which,  prevented  her  from  going  to  Tonningen ;  and 
that  she  was  seized  befdre  she  had  broke  bulk,  or  done  any  act 
which  amounted  to  a  trading.  That  in  fact,  the  trade  she  con^ 
templated  was  not  ilHcit  or  prohibited,  beca\ise  the  cargo  had 
not  come  from  a  Britisb  colony,  and  consequently,  did  not  come 
within  any  of  the  French  decrees,  in  force  at  the  time  of  the 
seizure.  That  the  decree  of  the  6th  of  AuguA,  merely  re* 
quired  a  certain  document  to  accompany  the  carg6,  which  It 
was  impossible  the  plaintiffs  could  have  complied  with,  the 
decree  not  having  been  known,  ndPcouId  it  have  been  known 
in  the  United  St&tes,  at  the  time  the^sdel  sailed ;  and  finallfi 
that  the  law  can  never  be  so  ui^ust)  as  to  punish  tny  person 
for  omitting  to  perform  an  impossibility. 

First,  it  is  said,  that  this  vessel  went  to  Cuxbaven  from  ne- 
cessity) and  that  she  did  not  trade  previous  to  the  seizure,  ff 
the  Erst  branch  of  this  argument  were  true,  it  would  be  at  once 
destructive  to  the  plaintiffs'  right  of  recovery.  For,  If  the  des- 
tination of  this  vessel  was  to  Tonningen,  and  not  to  Mamburgiii 
there  never  was  an  inception  of  the  voyage  insured,  which  was 
to  Hamburgh,  with  leave  to  touch  at  Tonningen;  and  conse- 
quently, the  policy  never  attached.  It  is  true,  that  tlie^Vta 
of  lading,  and  outward  manifest,  are  for  Tonningen,  and  even 
f)ie  letter  of  instructions,  seemed  to  warrant  the  ending  of  tlR 
voyage  at  that  place.  But,  as  no  objection  on  this  ground  was 
made  at  the  trial  by  the  counsel  for  the  defendants^  it  »  fair  to 
suppose)  that«the  defendants  were  satisfied  that  the  tennioi  of 


OCTOBER.  TERM,  1811.  131 

Smith  et «].  V8.  The  DeYawwe  Insurance  Compvn^. 

tfe^  vof age  were,  in  realitji  8\ic)i  as  are  mentioned  in  the  poticf . 
If  ao,  it  will  ba  difficult  to  waifitain  the  giDund  taken  by  th# 
plaiutiffs^  counseL  that  where  a  seieure  is  made  within  the  ter- 
titories  of  a  foreign  government^  on'  account  ofiUicft  tradci  the 
warranty  is  not  broken,  because  it  was  made  before  the  Ycssel 
faftd  srnved  at  the  port  of  her  destination,  or  had  an  opportu-* 
sity  to  do  some  act  ^mounting  to  an  actual  trading.  Where 
the  policy  is  on  the  outward  cargo,  as  in  this  case^^t  can  sel** 
dom,  if  ever,  fairly  happen,  that  theneizure  should  not  precede 
80^  a  lj»(ling;  since  the  illegality  of  the  contemplated  tradft 
must  be  discovered,  before  the  uniadin|u>r  breaking  bulk  would 
be  permitted.  It  is  true,  that  \p  such  a  case,  if  it  appear  that 
tliere  has  been  no  malajidesy  but  that  the  neutral  has  acted  un« 
der  ao  entire  ignorance  of  the  municipal  law  of  the  conntryi 
where  he  intended  to  tradj,  -humanity  would  seem  to  forbid  a 
just  natioiii,  tfrom  proceeding  further  than  to  turn  him  away^ 
yet,  if  a  more  rigid  coi^dect  is  adopted,  or  if  an  intended  breach' 
of  the  law  be  i^roved  or  >suspected,«and  the  property  is  seized 
and  condemned,  |us(}y  oa^jusUy,  but  avowedly  for  a  breach 
of  8U(^  law,  it  is  iiniy>sa(ule  for  jt  reasonabl<^  doubt  to  exists 
that  the  loss  has  not  haf|^ned  on  account  of  a  prohibited  trade. 
A  diffwent  construction  would  render  this  warranty,  so  hazard* 
PUS  to  the  insured,  of  very  little  consequence  to  him,  and  a 
mere  nullity  in  respect  to  the  insurers. 

Secondly.  It  is  said,  that  this  trade  was  not  prohibited,  ae4 
that  the  condemnation  proceeded  u^on  the  ground  of  the  want 
of  a  dq^nseat  to  prove  the  origin  of  the  cargo.  In  order  to 
test  the  strength  of  this  argument,  let  it  be  supposed,  that  the 
decree  pf  the  6th  of  August  had  been  known  in  the  United 
SjBlfe^  before  tl|is  vessel  sailed.  Would  it)  in  that  case,  be 
contended,  that  the  want  of  the  document  required  by  this  de- 
cree, would  not  have  amounted  to  a  breach  of  the  warranty  ? 
And  if  it  would,  it  proves,  tl^t  without  the  Jocbment,  the 
trade  was  iliich  and  prohibited.  But  we  understand 'the  de- 
cree to  amount  Jo  this— 'that  articles,  the  produce  of.thecolo- 
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Dies  of  Great  Bntain,  are  prohibited  from  being  brought)  igtptm 
any  terms,  into  any  place  poasesseid  by  the  French ;  md  the  pro- 
duce df  ariy.other  country  is  prohibited,  which  is  not  accompa* 
nied  by  a.  certiicate  of  origin,  no  matter  how  coadusire  the 
proof  may  be,  that  it  was  not  the  growth  of  a  British  colony. 
In  either  case,  the  trade  is  prohibited  altogether,  whether  th^ 
decree,  containing  the  prohibition,  were  known  to  the  neutral 
or  not.  ri|  then,  the  knowledge  or  ignorance  of  the  neutrd, 
In  respect  to  the  decree,  majces  no  difference  in  regard  to  the 
Illegality  of  the  trade,  the  whole  question  comes  to  llie  hard- 
i^hip  and  injustice  to  wMch  the  merchant  is  made  the  Tictimi 
as  to  which,  there  can  be  but  9ne  opinion.  .  But  who  Is  to  he 
the  sufn^er  in  such  a  case  f  The  hisured,  who  consented  to 
(exempt  the  insurer  from  all  loss  which  might  happen  oh  ac- 
count of  iinok  trade ;  or  the  insurer,  who,  in  estimiiiog  the 
.premium  for  the  risk  he  uhdertakes,  has  allowed  t8  tAe  insured, 
TJphV  both  parties  supposed  to  be  the  value  of  this  exemption? 
jVfost  undoubtedry  the  former.  In  the  case  of  a  warranty  of 
neutrality,  the  parties  h»ve  a  view^  the  law  of  nations  and 
subsisting  tfeatits;  and  the  6ngagei]|^%f  the  insured  Ik,  that 
the  property  is  neutral  to  the  pu]f>ose  of  being  protected.  It 
must  of  course  be  neutral,  in  fact,  in  appearance,  and  in  con- 
duct.  In  fulfilling  this  engagement,  the  insured  can  never  be 
surprised  by  the  want  of  all  necessary  documents^  unless  by 
h&  own  neglect.  But,  the  warranty  in  this  |>olicy  has  a  view 
to  the  municipal  laws  anQ  ordinances  of  the  country,  wit! 
which  the  trade  is  intended  to  be  carried  oq,  whic^  the  sub* 
jects  or  citizens  of  foreign  countries  are  bound  to  observe, 
whether  previously  made  known  to  them  or  not.  Ignorance  of 
such  Taws,  will  be  no  excuse  for  a  breach  of  them ;  and  an  en- 
gagement  with  a  third  person  not  to  violate  such  laws,  cannot 
be  saxi^pe(}  by  a  plea,  which  w(fuld  be  Ineffectual  in  the  coun- 
ffy^herc  the  law  was  broken,''at(d'the  penalty  incurred.  The 
warranty  against  illicit  trade,  amounts,  in  short,  to  a  stipulation 
that  the  «i*id^in  which  the  insured  ofigages>  aliatt  be  lawful  to 
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tkii  purpose  «f  Iwiiig  protected  s*-that  is,  that  it  shall  bqI  only 
be  lairfol  ai  fiMt,  but-  that  it  abaU  not  become  otherwise  l^  the 
Buscondttct  of  lAe^iosuredy  or  from  the  want  of  all  necessary 
documents- required  by  the  laws  of  the  country  to  legichnale  it. 
For,  wlH^t  would  it  signify  to  theinsvi^^P)  whether  the  loss  arose 
fnm  the  circumstance  that  the  trade  was  prohibited  altogether, 
or  was  prohibited  uideaa  accompanied  by  certain  documents? 

That  the  seizure  and  condemnation  of  property^^becanse  it 
was  unacoompanied  by  papers  which  the  insured  could  not  pos- 
sibly know  were  required,  is  to  the  highest  degree  unjust,  has 
already  been  admitted.  But  is  this  m<^  unjust,  or  does  it  im- 
pose a  greater  hardship  on  the«nsured,  than  if  a  trade  known 
to  be  lawful  when  the  voyage  was  commenced^  should  be  pjcO' 
hibited  but  the  day  before  the  arrival  of  the  vesselt  and  on  tfa^ 
fecent  order  or  law,  she  should  be  seized  and  condemned  ?  And 
yet  it  cai#sArcely  be  doul^ed  by  any  one,  but  that  in  speka 
case,  the  warranty  would  protect  the  insurer.  • 

The  truth  i^  that  the  insured,  by  Vich  a  warranty,  takes  upon 
himself  every  risk  jf  hicl\  An  octur  in  consequence  of  the  trade 
beio^  prohibited,  ^^i|p  absolutely,  or  under  any  qualifiaa- 
tion»  and  whether  knowwbr^nknown  to  him ;  and  for  aa  en- 
gagement attended  with  so  much  danger,  especially  doriifg  the 
present  European  war,  he  is  entitled,  and  no  doubt  takes  care^ 
to  indcmmly  himself,  by  a  proper  diminution  of  the  premiufli. 
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AsoABAf  t  VS.  FmiiiocaKS. 

Modon  to  take  out  of  Court  money  leriod  hf  tlw  Munhsl,  to  aatidy  a  judgb 
meot  oht«^ed  bjr  the  pkintiff  againit  tbe  defendant^  on  Qie  grouni  of 
prioritj,  under  a  judgment  obtuned  in  the  Court  of  the  ctale  of  Penniyl* 
vani«9  in  favour  of  William  Lewia  Esqr.  who  made  the  motion. 

Although  the  remedy  by  motion,  to  take  money  out  of  Courts  in  a  case  oC 
this  kind,  is  not  the  only  one  the  party  has,  yet,  as  it  decides  the  rights  of 
the  parties  in  a  summary  way,  it  il  convenient  to  all ;  but  theXourt  wiH 
take  care,  that  the  party  who  shall  be  auUiorized  to  take  the  money,  ia 

,  entitled  to  it^  under  a  regular  execution,  and  under  wlueh  the  pro— ed« 
ings  have  be^  regukr.  If  irKgulariti^  appear,  sufficient  to  aet  aside 
tl^  executiont  the  party  must  reaort  to  his  suit  at  law  agains^^e  officer. 

H  is^  fatal  objection  to  an  execution,  that  it  issued  more  than  a  year  and  a  day 
after  the  judgment,  without  SL^drefadaa  having  been  issued  to  revive  the 
jirfgment. 

il  seenUf  that  the  Court  would  not  be  d^kosed  fknd  tiie  platntiflT,  in  an 
execution  which  had  been  domMtnt  fir  a  oonsi Arable  thne,  to  the  diaad- 
mntage  of  a  party  having  equal  equily,  'Mhougfa  ka  had  been  equally 
nefpii^nt. 

William  lewis,  executor  of  FuUer,  on  the  30th  of 
March  1 800,  revived  a  judgment  by  scire  faciasy  which  bad  been 

•  

obtained  by  Fuller.  A  Fieri/acias  issued,  returnable  to  Decem- 
ber 1800 ;  an  uliasjieri  facias y  returnable  to  December  1^01,  on 
which  proceedings  were  stayed  by  order  of  Lewis.  A  Plur.Jicri 
facias  returnable  to  March  1 803,  on  which  proceedings  were  like- 
wise sti^ed.  A  second  Plur.Jieri facias  was  then  issued  to  De- 
cember 1 804,  oir  which  a  return  of  nulla  bona  was  made,  and  on 
the  9th  of  September  1811,  a  tfiird  Plur.Jfcri  facias  was  is- 
siite<^  to  December,  which  was  levied  on  the  12th  of  Septem- 
ber 1 8  i  1 ,  on  property  in  the  hands  of  the  marshal  of  this  Court, 
which  h^  had  seized  prior  to  the  date  of  this  executaon^  under 
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Ms  Court,  obuined  bf  Ascwati.    Tim  «n- 
ihejferijaei&0y  rettirnftble  to  Dvoenber 

M  tbe'  propertj  seise^  in  order  to 

'1,  and  brought  the  money  into 

*he  part  of  Mr.  Lewis,  to  take 

Ti  tbe  state  Court,  on  the 

^ntiff*s  right,  it  appeared 

*^,  '19  issued  on  his  judg* 

"jd  on  real  property, 
V   S»  x:9Sued  in  1804.    By 

.ui  he  levied  tiiis  writ  on  the 
.ctendant,  as  per  inventory  taken, 
»vere  stayed  by  order  of  plaintiflTs  attorney, 
•yas  examined,  and  he  stated,  that  having  seised 
.iiitoreand  made  an  inventory  of  it,  on  a  former  exeetl^ 
tiOD  of  one  Verdere,  which  was  partly  settled,  he  levied  th6 
phinUFsJietifaciaf  on  the  same  furniture,  and  an  additional 
gaantlty ;  that  he  left  the  property  with  the  defendant,  taking 
an  indemnity  against  ^taif  quent  executions ;  but  that  soon  af- 
ter the  death  of  Fitzsimmons,  in  August  last,  he  seiaed  the  pro* 
perty  again,  and  retained  possession  till  the  sale,  which  seizure 
or  repossession  was  gained,  prior  to  the  9th  of  September,  when 
Lewis's  execution  issued. 

It  was  contended,  by  Tilghman  and  Rawle,  for  Lewis,  that 
tike  Ainifture  under  Azcarati*s  Jiert  facias^  was  not  seized,  as 
apt>ear8  by  the  only  legal  evidence,  the  return  of  the  writ,  and  the 
marAal's  docket,  and  that  it  could  not  be  seized  under  the  ven- 
ditioni  exponas.  But  at  all  events,  the  leaving  the  property 
with  the  defendant,  did  away  the  force  of  the  seizure,  as  de- 
cided often  in  this  Court. 

That  the  pf6ce4Aigs  of  Lewis  are  regular,  as  an  exeeutioa 
was  taken  out  within  a  year  after  the  judgment;  and  that  thet:on- 
tinuances,  though  not  actually  entered  on  the  roll,  may  be  Con* 
rider^dMifdonc.  8cra.  100.  SBums,  ff!^.    ' 


136  PENNSYLVANIA, 


"*■ 


Ag€iriti  fif.  Fitzsimrooiu. 


Lev3F9  ibr  the  plaimyT,*  cooteodedt ^ftt  Lewis's  executioii  ww 
irrefttlar)  as  tke  coBtia«aM6s  of  his  first  ei^cutjoii  cannoit  b^ 
«Dtered,  unless  the  first  executioD  jras  retunied  and  filed.  3 
WUs.  8S.  S  Tidd's  Prac  1004.  3  Aand.  73/.  68  e. 

WASHIJ^G  rOJV;  Ju9ticc<,  delivered  the  opinion  of  the  CoarU 
The  first  questUNi  is,  whether  Mr.  Lewis,  in  whose  behalf  this 
notion  is  jnade,  is  entitled  to  the  money  returned  by  the  mar- 
shal, as  levied,  in  satisfaction  of  the  plaintiff's  execution?  If 
he  would  have  been  entitled,  in  case  his  right  had  accrued  upou 
a  judgment  of  this  Co«rt,  his  case  will  not  be  different  because 
his  judgment  was  obtained  in  a  state  Court. 

This  is  not  the  only  remedy  which  a  party  has,  to  redress 
himself  againsi  ao  officer  who  applies  to  the  satisfaction  of  some 
other  judgment^  the  proceeds  of  property  which  is  bound  hf 
the  execution  of  such  party*  But  the  practice  of  deciding 
upon  motion,  the  priorities  and  rights  of  contending  parties, 
for  money  raised  by  the  oftcer  upon  execution,  and  brought  in- 
to Court,  contributes  to  the  convAiience  of  those  parties,  and 
to  the  safety  of  the  officer.  It  saves  expense,  aad  prevents 
multiplicity  of  suits. 

Nevertheless,  the  Court  will  take  care,  that  the  person  who 
is  authorized  to  take  out  the  money,  is  entitled  to  tl^e  same,  un- 
der a  regular  execution,  and  that  the  proceedings  under  it  have 
been  regular.  If  such  irregularity  appears,  as  in  the  opinion 
of  the  Court  is  sufficient  to  set  aside  the  execution ;  the  Court 
will  not  interfere  in  a  summary  way,  ^i  fiivour  of  the  party,  but 
will  leave  him  to  his  other  remedies,  and  will  leave  the  officer 
to  act  in  such  manner  as  he  may  think  most  safe.  For,  it  would 
be  not  less  absurd  than  mischievous,  to  permit  a  person  to  take 
money  out  of  Court,  under  the  authority  of  an  execution, 
which,  the  Court  firom  which  it  issued  may»  and  ought,  to  set 
aside  for  irr^ulartty. 

The  question  then  is,  whether  the  execution,  under  which 
Mr.  Lewis  claims^  has  be«n  regulariy  iuiicd?   The  omection 
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that  it  issued  tiKyre  than  a  fear  and  a  da^  after  the  judgmenti 
without  a  teirefaeUu  to  warrant  ity  seems  to  the  Court  fatah 
It  is  true,  that  if  the  first  execution,  which  was  taken  out  within 
the  year  and  daf ,  returnable  to  Deeemtiteir  1 800^  had  been  re- 
gularly continued  down  to  the  period  when  this  execution  isJ 
sued;  or  if  that  execution  had  been  returned  and  filed,  so  that 
ihe  continuances  could  be  conudered  as  entered ;  this  objection 
might  be  teinoTed.  And  yet,  even  in  that  case,  there  might  be 
considerations  sufficiently  weighty  with* the  Court,  to  forbid 
ibem  from  supplyidg  the  walit  of  reg^Iaf  cofstinuances  in  £&- 
vour  of  an  ancieuty  donottit,  es^ecofion,*!^  tK*  diagdrantage  of 
other  creditors  having  equal  equity,  although  they  may  have 
been  equafly  faulty.  6ut  it  is  unnecessary^  in  this  case,  to  con^ 
nder  the  comparative  merits  of  the  contending  parties  for  this 
money,  since  the  Court  is  of  opinion,  that  the  irregularity  of 
the  proceedings  of  the  present  applicant,  »  fatal  to  his  pre- 
tensicnis* 
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POPLKSTON  V9.  KiTCHKlI. 

• 

The  aflBured  is  net  bound  to  communicste  tibe  age  of  the  yessel,  or  where 
Ae  WIS  built^  unless  required  so  to  do.  It  is  enough,  if  he  is  prepered 
to  Tindicate  his  implied  wananty,  as  to  the  seaworthiness  of  the  ▼essel^  in 
case  it  is  ouestioiied. 

Actions,  on  two  policies,  on  messel  and  cargo.  The  de- 
fence was — 1.  That  the  yessel  was  built  in  New-England,  and 
thirteen  years  of  age,  which  circumstances  were  not  commu- 
nicated to  the  underwriters ;  and  2.  That  the  plaintiff  had  not 
shown  that  the  vessel  was  sufficiently  found  and  manned,  al- 
though the  jury  should  be  satisfied*  that  the  body  of  the  yessel 
was  seaworthy  lor  the  voyage. 

WASBIKQTOJ^,  Justice y  stated,  that  the  plaintiff  was  not 
bound  to  communicate  the  age  of  the  vessel,  or  where  buUt, 
unless  they  had  been  asked  of  him.  It  is  enough,if  he  Is  prepared 
to  vindicate  his  implied  warranty,  as  to  the  seaworthiness  of  the 
vessel,  in  case  it  be  questioned.  The  Court  left  it  to  the  jury 
to  say,  whether,  upon  the  evidence,  she  was  seaworthy  at  the 
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time  the  royage  commenced,  tbere  beiofg  very  slight  eyidence, 
if  any,  to  the  contrary. 

Verdict  for  plaintiff. 

NoTL  Seftwar&ioMi^  which  includes  being  sufficiently  found  and  manned* 
is  to  be  piesomed ;  it  is  an  implied  warranty,  which  must  be  esfabtiahed,  ff 
impMcfaed*  but  not  otherwise.    Condy^s  Marshall,  159. 165  a.  n.  IjS. 
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Savauy  v9,  Goe. 

« 

Pebt  on  bond,  conditioned  to  deliver  to  theplaintHPor  his  agent,  in  B.,  • 
quantity  of  whiskey,  in  all  the  month  of  May  1809.  Plea,,thAt  in  aU  the 
month  of  May  1809,  the  defendant  was  ready  and  willing  to  deliver  to 
the  plaintiff  or  to  his  agent,  at  the  place  of  embarkation  in  B.,  the  whiski^a 
according  to  the  condition  of  the  bond;  but  the  plaintiff,  or  his  agents 
was  not  then  and  there  ready  to  accept  the  same. 

The  rule  of  law  is,  that  If  the  condition  of  the  bond  is  not  parcel  of  the 
obligation,  as  if  the  latter  be  a  money  penalty,  and  the  former  be  to  do 
some  act,  as  to  deliver  goods.  &c.j  it  is  not  necessary  for  the  defendant  to 
plead  uneoreprest. 

If  money  is  to  be  paid,  or  any  other  act  to  be  done,  on  a  certain  day,  and  at 
a  certain  place,  the  legal  time  of  performance  is,  the  last  convenient  hour 
of  the  day  for  transacthig  business.  But  if  the  parties  meet  at  any 
part  of  the  day,  a  tendet  and  refusal  |tt  the  time  of  the  aieeting  are  suii- 
cient. 

The  rules  of  pleading  require,  that  the  plea  should  be  direet  in  ilptiiig  with 
sufficient  precision  the  matter  of  defeno^  and  not  leave  it  to  be  found 
out  by  inference,  however  strong. 

The  plea,  in  this  case,  is  bad,  as  it  does  not  state  that  the  defendant  was  at 
the  plabe  of  embarkation,  in  person  or  by  an  agent,  ready  and  prepared 
to  deliver  the  whiskey, 

X  HIS  was  an  action  of  debt  on  a  bond,  in  the  penalty  of  1920 
dollars,  with  condition,  that  the  defendant  should  deliver  to 
the  plaintiff,  or  his  agent  or  assigns,  at  the  place  of  embarkation 
in  Bro\Ynsville,'  the  qtiantity  of  1920  gallons  of  good  merchant- 
able  {^roof  whiskdy,  in  good  and  tight  barrels,  in  all  the  month 
of  May  1809*  Vpon  oyer  of  the  obligation  and  condition,  the 
defendant  pleads  in  bar,  that  in  all  the  month  of  May  1809,  he 
was  ready,  and  prepared,  and  willing,  to  deliver  to  the  plaintiff, 
or  to  his  agent  or  assigns,  at  the  place  t>f  embarkation  at  Browns- 
ville,  the  quantity  of  1920  gallons  of  good  merchantable  proof 
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whisiiey,  in  good  tfid  tight  tnurel^  tccordtng  to  the  tenor  and 
effect  of  the  said  cdodition;  but  the -plaintiff  was  not  then  and 
there  ready  to  accept  the  same»  nor  waa  any  agent  or  aaaignee 
of  the  plahitiff  then  and  there  ready  to  accept  the  aane.  There 
are  four  other  pleas  to  the  declaration ;  but  aa  they,  aa  well  aa 
the  one  juat  stated,  are  all  demufred  to  specially,  and  the  ob- 
jectiona  made  to  the  firtt  are  also  directed  to  the  others^  ihej 
need  not  be  specially  set  forth. 

WJtsai^GrO.V,  Juttiee^  delirered  the  opinion  of  the  Court. 
It  IB  objected  to  this,  and  the  other  pieas-^I.  That  it  does  not 
state  that  the  defendant  is  still  ready  to  deliver  the.  whiskey  in 
the  condition  mentioned.  2.  That  it  does  not  allege  the  readi* 
neaa  and  Reparation  of  the  defendant,  at  the  iutt  ctmveniem 
hour  of  the  ^Utqf  May.  3.  It  does  not  state  that  the  defend* 
ant  was  at  the  place  of  embarkation,  in  person  of  bjr  an  agcntf 
ready  and  prepared  lo  deliver* 

The  first  objection  was  pressed,  not  so  much  upon  the  an* 
thoritf  of  adjudged  cases,  (ui  upon  the  unreasonableness  of  tlw 
doctrine  to  which  it  fs  made,  which  renders  a  tender  and  reib* 
sal,  or  a  readiness  to  perform,  and  the  want  of  it  in  the  ether 
party,  tantamout  to  perfermance,  so  as  fbr  ever  to  discharge  the 
obligation.  The  rule  of  law  wm,  indeed,  admitted  to  be»  and 
80  it  undoubtedly  is,  that  if  the  condition  of  the  bond  be  not 
parcel  of  the  obligation,  as  if  it  be  to  deliver  pertain  goods,  the 
•Uigatioo  being  for  money,  it  is  not  necessary  for  the  defendant 
to  plead  ufmcre  fireet;  and  if  the  legal  consequence  of  tender 
and  rejfusal,  in  such  a  case,  be  a  discharge  (torn  the  ojbligationi 
H  belongs  not  to  this  tribunal,  on  that  acebont,  to  depart  from 
Hie  eaublished  doctrines  of  law.  Thi9ob)e€tioa5tllerefore,  has 
no  validity.  '  ' 

The  doctrine  lidd  down  by;t!he  plaintiffs  coonsel,  upon  which 
his  tecond  objeetion  is  foumM)  tan  by  no  moans  be  qaeationed. 
it  is  clear,  that  tf  monef  is  to  be  paid,  or  any  pther  act  to  be 
perfenned,  on  a  certain,:  day  and  at  a  certain  place,  the  legal 


143  PENNSYLVANIA, 


^0m 


SftTuy  w.  Goe. 


time  of  performance  is  the  last  convenient  bonr  of  the  dsf  for 
transacting  the  busineas.  ^  This  rule  is  established  for  the  coii- 
Tenience  of  both  parties^  that  neither  may  be  compelled,  umie- 
cessarilf,  to  attend  during  the  whole  of  the  day.  But,  if  the 
parties  meet  at  the  agreed  place  daring  any  part  of  the  day, 
a  tender  and  refusal,  though  not  at  the  last  convenient  ]ioiir> 
is  sufficient ;  for,  in  this  case,  neither  party  is  put  to  inconve* 
nience.  So,  if  the  place  be  fixed,  and  the  party  is  to  do  the  act 
on  or  before  a  certain  day,  or  has  the  whole  month  to  do  it  in,  as 
in  the  present  case;  yet  he  cannot  plead  a  readiness  to  perform, 
and  the  absence  or  want  of  readiness  of  the  other  party,  at  any 
time  prior  to  the  last  convenient  hour  of  the  last  day;  and  thisy. 
for  the  reason  before  assigned.  Whether,  in  this  latter  caae^ 
the  party  bound  to  perform,  may  appoint  an  eariic|^day  than 
the  last  for  doing  the  act,  and  in  such  case,  may  compel  the 
other  party,  after  reasonable  notice  thereof,  to  accept,  or  to  sub- 
mit to  the  consequence  of  his  absence  ot  refosal,  on  the  ap- 
pointed day,  need  not  be  decided  in  this  case,  as  the  Court  will 
not  find  it  necessary  to  give  an  opinion  on  the  second  plea^ 
which  presents  this  question.  The  cases  are  ceitainly  nMI  clear 
on  this  point,  and  are  somewhat  at  variance  with  each  other. 
But  there  is  no  question,  as  to  the  doctrine  above  stated,  that 
the  tender  or  readiness  to  perform,  must  be  stated  to  be  on  the 
last  convenient  hour  of  the  last  day,  if  an  earlier  period  be  not 
appointed. 

In  answer  to  this  objection,  it  is  insisted,  by  the  defendant's 
counsel,  that  this  plea  does,  in  effect,  allege  9^  readiness  and  pre- 
paration at  the  last  convenient  hour  of  the  31st  of  May;  be- 
cause, if,  in  the  words  of  the  plea,  the  defendant  was  ready  w 
all  the  monHk  ^  Ma^  to  deliver,  he  must  have  been  ready  on 
the  last  hour  of  the  3l8t  of  May,  because  that  was  part  of  the 
month,  during  4^e  whole  of  which  it  is  alleged  he  was  ready. 
This  argttmeat  carriea  with  it  sucih  strong.marks  of  good  senses 
and  is  so  entirdy.  logical,'  that  otie  harcUy  knows  how  to  raise  a 
sound  objection  to  it ;  and  yet  a  plea  Uke  the  preient,  is  helier* 
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«d  to  be  without  a  precedeiit.  It  is  no  Tindication>  ttowever,  of 
its  correctness,  that  the  Comt  arriye  at  the  matter  and  real 
point  of  it  by  argaipent  and  logical  dtduction.  The  rules  of 
law  seem  to  require,  that  a  plea  should  he  direct  in  stating 
with  sufficient  precision  the  matter  of  defence,  and  should  not 
leave  it  to  be  found  out  by  inference,  howerer  strong  and  coo- 
dusive.  It  is  said,  that  the  defenduit  has  assumed  upon  him- 
self, the  necessity  of  proTing  more  even  than  his  contract  and  the 
law  imposed  upon  him,  to  which  the  plaintiff  ought  not  to  object* 
That  he  undertakes  to  prove  his  own  readiness,  and  the  want  of 
it  in  the  plaintiff,  not  only  on  the  last  convenient  hour  of  the 
3  Ist  of  May,  but  during  each  and  every  hour  of  the  whole 
month  of  May.  To  this,  it  may  be  observed,  that  this  circum- 
stance coytitutes  one  of  the  demerits  of  the  plea ;  because,  if 
the  plainmF  had  taken  issue  oh  the  whole  plea,  it  would  have 
been  immaterial,  since  the  defendant  might  have  lost  the  cauee, 
in  consequence  of  not  being  able  to  prove  a  readiness  during 
the  whole  month  y  and  yet  it  was  not  material  whether  he  was 
so  or  not,  provided  he  was  r^ady  at  the  last  convenient  hour  of 
the  laift  daf  of^.'the  month.  It  is  true,  the  plaintiff  might  have 
selected  out  of  the  plei^  which  runs  over  the  whole  month,  the 
last  convenient  hour  of  the  Slst^  and  taken  issue  on  the  readi- 
ness of  the  defendant,  and  his  own  absence  or  readiness  at  that 
time  of  the  day,  passing  over  the  rest  of  the  plea,  with  a  protest- 
ation against  its  truth.  But  if,  instead  of  doing  this,  he  chooses 
to  demur,  he  is  eartainly  at  liberty  to  do  so. 

In  the  c^se  of  Lancashire  v«.  Killingwortb,  it  is  laid  down 
in  the  clearest  terms,  that  if  the.  plaintiff  or  defendant,  as  the 
case  may  be,  plead  a  tender,  or  a  readiness  to  perform,  and  that 
the  other  party  was  not  at  the  place  ready  to  accept,  he  must 
state  at  what  time  of  the  day  be  was  there,  and  how  long  he 
continued,  that  it  may  appear  .that  he  staid  to  the  last  conveni- 
ent  hour  of  the  diaiy.  It  is:  true,  that  in  that  case,  the  declara- 
tion stated  that  the  plaintiff  was  at  the  place  on  such  a  dajic, 
which  he  might  well  have  been,  and  yet  np<  be  there  at  the 
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last  conrenient  hour  of  the  daf «  But  fet^  Ahe  Court  not  cftikf 
condemned  the  plea  on  that  accovnt,  hut  proceeded  to  stale  the 
proper  form  of  pleading  in  such  a  case.  This  decisiooy  as  to 
the  form  of  {heading,  has  never,  to  the  recollection  off  the 
Court,  been  overruled  or  relaxed  bj  anyaQbse(|«ent  case ;  and 
a«ch  nndoubtedlj  has  been  the  usual  fofn  off  pleacttag  a  tea- 
der  or  readiness  to  perform,  in  the  absence  of  the  other  party. 
In  the  case  of  Ualsejr  va.  Carpenter,  Cro.  Ja.  359,  which  was 
debt  on  a  bond,  to  pay  M304  to  three  persons  tam  rko^  as  they 
shall  come  of  age,  a  plea  of  payment  in  the  words  of  the 
iSiind,  was  considered  bad  on  a  special  demurrer,  because  it  did 
not  fliate  the  time,  place,  and  manner  of  performance;  and  yet 
that  plea,  unquestionably,  covered  every  hour  of  the  time,  after 
the  obligees  came  of  age.  ^ 

The  third  objection  to  the  plea,  stands  upon  sm  stronger 
gaound  than  the  one  just. mentioned f  for,  it  is  not  only,  un- 
eertnn  ai^i  argumentative,  but  the  concluaion  from  the  premi- 
ses stated,  is  by  nK»  means  so  inevitable.  Because  the  defend- 
ant was,  in  all  the  month  of  May,  ready,  prepared,  and  willing^ 
to  deliver  the  whiskey  to  the  pJaintiff  or  his  agent,  at  tMa  place 
of  embarkation;  the  plea  argwes  that  the  defendant  must  have 
keen  personally,  or  by  his  agent,  at  the  place  of  embarkation, 
ready  to  deliver.  But  the  coochnion  does  not  necessarily  fol* 
low,  even  if  it  were  proper  to  get  at  it  in  this  way.  A  man  may 
truly  say,  that  be  is  ready  and  prepared  to  pay  money,  or  de- 
fiver  in  article  at  a  particular  place,  for  instance,  at  a  spot  near 
to,  and  within  sight  of  his  own  house,  and  would  have  done  so 
if  the  other  party  had  come  to  receive  it ;  and  yet  be  may  not 
have  gone  to  the  spot,  in  consequence  of  the  non-s^pearanceof 
the  other  party.  To  say  the  least  of  such  a  plea^  it  is  uncer- 
tain and  ambiguous;  Whereas,  if  the  party  would  excuse  him- 
self for  the  want  of  a  strict  peeformanceof  his  contract,  he 
should  show,  by  clear  and  direst  allegaitionsT  that  be  did  all  on 
his  part-that  ves'in  his  power,  in  ordeir  to  perform. 

In  some  oi  the  cases,  it  is  said,  that  thouglrtlie  other  party 


4 

APKEL  TERM,  IB  13.  14$ 

s 

Sawy  f«.  Goe. 

be  absent,  still,  the  plea  must  state  an  offer  to  perform,  which 
would  seem  to  be  rather  an  idle  form.  Still,  this  shows  that 
the  par^  must  state  himself  to  be  preset  in  person,  or  by  an 
assent,  since,  if  absent^  he  could  not  offer,  although  he  might 
be  ready  to  do  so.  Indeed,  the  want  of  the  words  <<  obtuUt 
^qlvere^"  wa^  deemed  fatal  on  demurrer^  in  the  case  of  Cole  v^. 
Walton,  notwithstanding  the  plea  stated  in  express  terauh  that 
the  defendant  was  at  the  place,  and  remained  till  sunset,  riAdf 
le  pay,  but  that  the  plaintiff  was  not  there  ready  to  receive. 
It  is  unnecessary  to  decide,  whether,  in  such  a  case,  an  offer 
need  be  made  or  not ;  but  this,  and  other  similar  cases,  are  stnmg 
to  ahoWf  that  the  presence  of  the  party  bound  to  perfon% 
ou^ht  to  be  distinctly  stated,  and  such  appears  to  be  the  uoi- 
bnn  mode  of  pleading. 

Judgm^jp^  for  plaintiff^  and  writ  of  fequiry  to  be  executed 
More  the  marshal. 


Vol.  III. 


146  PENNSYLVANIA, 


The  United  Stites  w.  Vanranat. 


The  Unitbp  States  vs,  Vanranst. 

Indictment  against  the  defendant,  as  mate  of  the  Lucy,  he  not  bdng  owner, 
for  caiting  away  and  destroying  the  vessel,  on  the  high  seas,  the  Lucy 
being  the  property  of  Augustus  Masol,  a  dtizen  of  the  United  States. 

In  any  case,  more  particularly  in  one  which  is  capital,  the  circumsteiiocs 
relied  upon,  to  establish  the  guUt  of  the  accused,  ought  to  be  strong,  so  aa 
to  leave  no  doubt  of  the  fact :  and  they  should  be  consistent  with  theni' 
selves,  each  circumstance  tending  to  establish  the  g^t  of  the  accused. 

What  amounts  to  a  casting  away,  was  decided  in  the  case  of  die  United 
States  i».  Johns,  (vol.  i.  p.  363,)  in  ^is  Court 

This  case  is  within  the  provisions  of  the  first  sectton  of  the  Act  of  Com* 
greas,  passed  26th  Maich  1804.  % 

Indictment  against  the  prisoner^  as  mate  of  the  Lucy, 
he  not  being  owner^  for  casting  away  and  destroying  that  vessel 
on  the  high  seas,  the  said  vessel  being  the  property  of  Aug. 
!M asol,  a  citizen  of  the  United  States.  The  evidence,  though 
circumstantial,  was  very  strong  against  the  defendant;  and  it 
also  appeared,  from  the  testimony,  that  the  plan  for  destroying 
the  vessel,  was  laid  before  she  sailed,  by  the  Owner  himself. 
There  was  every  reason  to  believe,  that  the  cargo,  belonging  to 
the  owner,  was  nothing  more  than  billets  of  wood  and  straw, 
packed  in  about  thirty  boxes,  and  trunks.  It  a{»peared,  by  the 
evidence,  though  not  in  the  indictment,  that  the  vessel  and  car* 
go  werii  insured,  and  that  there  was  a  part  of  the  cargo  ship- 
ped by  some  person  in  Boston  on  freight,  consisting  of  furni- 
ture. At  the  time  the  captain,  mate,  and  crew,  were  taken 
from  the  Lucy  by  a  vessel  which  m^  them  at  sea,  the  Lucy 
was  filling  rapidly,  and  was  entirely  water-logged,  but  she  had 

« 

not  gone  down  when  she  was  last  seen. 

It  was  contended — 1.  That  the  evidence  of  the  defendant's 
guilt  was  merely  circumstantial}  and  by  no  means  strong  enough 
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tor  warrant  his  convictioii.  8.  That  the  evidence  of  the  deBtruc- 
tioo  o£  the  vessei  was  insufficient,  as  she  might  afterwards  have 
been  picked  up  at  sea  and  saved.  3«  That  the  case  is  not 
within  the  Act  of  C<Migress,  since  the  vessel  was  destroyed 
by  the  orders  of  the  owner,  who  could  not  himself  have  com- 
mitted an  offence  by  destroying  his  own  vessel,  unless  in  a 
ease  coming  under  the  second  section ;  and  of  course,  a  person 
doing  the  same  thing  nnder  his  orders,  could  not  be  in  a  dif- 
ferent situation.  A  man  burning  his  own  house,  is  not  guilty 
of  arson.   2  East's  C.  Law^  1034. 

WASHI^rOTOJ^^  Ju4iicej  charged  the  jury.  In  any  cascy 
more  particularly  in  one  that  is  capital,. the  circumstances  reli- 
ed upon  to  establish  the  guilt  of  the  accused,  ought  to  be  strong, 
80  as  to  leaf  e  09  doubt  of  the  fact ;  and  they  should  be  consiat- 
«Dt  with  themselves,  each  circumstance  tending  to  establish  tha 
guilt  of  the  party.  It  'is  for  the  jury  to  say,  whether  the*cir- 
cumstances  in  this  case,  have  satis$ed  them  that  the  prisoner  was 
concerned  in  boring  a  hole  into  the  bottom  of  this  vessel,  or  in 
letting  in  the  water,  so  as  to  render  it  necessary  to  abandon 
her. 

2.  As  to  what  amounts  to  a  casting  away,  within  the  mean- 
ing of  the  law,  the  point  was  decided  by  this  Court,  after  great 
deliberation)  in  the  case  of  The  United  States  va,  Johns. 

The  present  appears  to  be  a  strong  case,  within  the  defini- 
tion of  the  terms  as  given  in  that  case.  The  Lucy  was  left 
OD  the  high  seas  completely  water-logged,  beyond  the  power  of 
the  vessel,  into  which  the  captain  and  crew  were  taken,  to  save 
her;  without  any  other  vessel  in  sight,  and  filling  with  such  ra- 
pidity, as  to  render  her  .loss  almost  certain,  and  the  chance  oC 
her  bdng  saved  by  ordinary  meansj  altogether  hopeless.  Be- 
sides which,  she  has  never  been  heard  of,  so  far  as  the  evidence 
in  tlus  cause  has  gone,  since  the  time  when  she  was  abandoned; 
now  more  than  nine  n^ionths. 

3.  As  to  this  point,  the  Court  i»  of  opinion,  that  the  «ase  of 
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the  defendant  is  within  the  Era!  seotion  of  the  lav,  i!^  in  poittt 
of  &ct,  he  was  concerned  in  the  destruction  of  this  ▼esseL 
The  defendant  is  a  person,  not  ah  ownert  who^  (if  he  eommk^ 
ted  the  fkct,)  wllfuUf  cast  awa^  a  vessel  unto  which  he  belong- 
ed, being  the  property  of  a  citizen  of  the  United  States.  But 
^d  he  do  it  corruptly  ^  If  no  person  but. the  owner  was  inter- 
ested in  the  property,  it  was  not;  because  the  owner  might  de« 
stroy  his  own  property  himself,  or  cause  it  to  be  done,  withoiH 
committing  an  offence  agalpst  this,  or  any  other  law«  But  m 
this  case,  there  were  insurers  on  vessel  and  cargo,  and  a  cargo 
on  board,  belonging  in  part  to  other  persons  than  the  owner. 
It  was  comiptly  done  as  to  those  persons.  Had  the  owner,  in 
this  case,  done  it,  he  would  have  been  guilty  under  the  second 
section ;  only,  that  in  that  case,  the  indictment  must  have  atatod 
that  it  was  done  to  the  prejudice  of  the  underwriter  on  tiie  ves* 
ael,  or  of  a  merchant  that  had  loaded  goods  in  the  vessel.  But 
this  is  not  necessary  under  the  first  section,  if  it  come  outin 
the  eyidence. 

The  jury  foimd  a  verdict  tsf  noiguUtf^ 
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miik  k  ctlfed  the  custom  or  iimge  of  trade,  is  the-few  of  that  trade ;  «Qd 
to  make  it  at  all  obligatory,  it  must  be  ancient,  soasto  be  ^nerally  know^ 

'  certain,  tend  reaaonable.  A  usage*  of  so  doobtfol  authority,  as  to  be 
Inowti  only  to  a  fev,  and  where  merehanta  in  the  trade  difier  as  ta 
ha  ead*enc%  eannerer  be  regaitied. 

Mr.  CLAUOIUSy  vetidtog  in  Phihridpiiki,  the  «gent  of  the^ 
plttDtM^'iaercliaiits  «t  ilDtterd«tiiy  wM4n  the  habit  of  procure 
hg  eoiiBigniii«iilB>to  his 'imnsipvk,  «iid^0f  making  adrances  on 
Ike  ahipineiilS)  ta  the  annnint  of  tvo-thirds  of  the  invoiee  -va* 
hie,  bf  bOls  on  a  hoaae  hi  London.    Coptea  of  the  hiroice  and 
Ml  of  laiiiBgy  heettcloaetf  cb  the  home  in  London,  as  irdilas  to 
Ibe  phtoiffii.    In  IVovember  1607,  the  defendaat  propoaed-to 
ahip  a  pared  6f  ^offse  to  the  iiooae  ^t  Rotterdam,  upon  which 
ChittdittB  agreed  to  make  thi6  uanal  advance,  and  drew  ahfll  on 
the  hooae  in  London,  in  &Tour  of  the  defendant,  ibr  £260  ster- 
Ifaig,  which  wttb  duly  paid.  The  rease!  and  irargo  were  lost ;  and 
thb  action  was  brought  to  reeover  back  the  adrance  thus  made. 
The  defence  was,  that  according  to  the  usage  at  Philadelphia 
in  aimOar  eaaea^ir  was  the  duty  of  the  agent  to  have  had  insur- 
ance effected  on  this  property ;  and  this  not  having  been  done, 
the  plaintifia  were  liable  as  if  they  had  themselves  been  the 
tfiaurers.    To  prove  the  usage,  three  or  four  merchants  were 
examined ;  one  of  whom  stated  this  to  be  the  usage,  but  the 
others  knew  of  no  such  usage.    It  appeared,  that  Claudius 
had  sometimes  made  the  insurance  in  similar  cases,  and  in 
others  that  the  shippers  had ;  and  upon  the  whole,  it  was  pretty 
dear,  that  the  one  or  the  other  effected  the  insurance,  as  was- 
arranged  between  the  |>arties.    In  this  case,  however,  it  was 
proved  by  ClaadiuS|  that  he  informed  the  defendant  when  the 
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shipment  was  made,  that  it  was  too  late  for  him  to  have  it  done, 
and  that  the  defendant  said  he  was  about  to  do  it. 

WASHIJ^G  TON^  Justice^  charged  the  jury.  What  is  call- 
ed the  custom  or  usage  of  trade,  is  the  law  of  that  .trade ;  and 
to  make  it  at  all  obligatory,  it  must  be  ancient,  (sufficiently  so  at 
least,  to  be  generally  known,)  certain,  uniform,  and  reasonable. 
A  usage  of  so  doubtful  authority  as  to  be  known  only  to  a  fewi 
and  where  merchants  engaged  in  the  trade  differ  as  they  do  in 
this  case,  as  to  the  existence  of  it,  can  never  be  regarded.  The 
one  now  set  up,  is  an  unnatural  one;  for,  although  the  shipper 
may  consent  t0  let  the  agent  mak^  the  imarancc,  yet  In  gene- 
ral, he  would  prefer  making  his  own  bargain ;  and  though  tho 
agent  may  insure  to  the  amount  of  his  advance,  for  the  safety 
of  his  principal,  yet  he  may  decline  doing  it,  if  he  Is  willing 
to  trust  to  «he  general  credit  of  the  shipper.  Beyond  the  sum 
a(^anced,  be  certainly  cannot  insure,  without  an  eaq>resa  autho- 
rity iram  the .  owber  of  the  cargo ;  and  tins  circumstance  is 
stipng  to  prove,  that  wherever  the  agent  insures,  he  obtains 
such  an  authority  from  the  shipper.  This  appears  to  have 
been  the  practice  of  this  agent. 

But  even  if  the  custom  bfd  been  fully  proved,  this  case 
would  be  an  exception  from  it,  as  Claudius  not  only  declined 
iasuringi  but  the  defendant  undertook  to  insure. 

Fer4kt  for  fiiaiufifi. 
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LORAIKB  vs.   Ca&TWKIGHT. 

l%m  Codit  hiB  riwaji  deemed  it  proper  to  hM  ag^ents  to  a  strict  account, 
in  lekfien  to  the  orden  the]p  receiTe»  prorided  Hb/ey  are  ipremied  in 
plain  tean0»  and  free  from  anpibigiuly ;  (vod  in  Uiia  reapaci  tlw  same  mea* 
sore  of  juatice  has  been  dealt  oat  to  agents  vittiin  the  United  States,  act- 
ing for  pexBons  abroad,  as  to  the  foreign  agents  of  cltizena  of  the  Umted 
States. 

Where  an  agent  akoad,  taH^ctednot  (x>  sell  ihr  leas  than  the  fisrt  eostsnd 
•cbaigei^  and  an  inyoioe  accoiBpainea  fbe  letter,  staling  the  prices  of  the 

;  aitidea,  and  ttw^wwuBtaf  tiic  cfaaigioMfacihipiaenta,  the  price  stated 
in  the  invoice  b  the  wa^qmim  hywhiA.theage&t  iato  be  goveiaed. 
He  has  nothing  to  do  with  the  actual  coat  of  the  artidea. 

If  a  consignee  accepts  a  conmgnment,  he  doea  it  on  Uie  tenns  preacribed  by 
the  shipper ;  he  might  hare  rejected  it,  but  he  cannot,  after  acceptii^ 
it,  lefose  a  compliance  with  the  orders  vhich  accompanied  iCr 

-Quertf  What  will  aflkxmt  to  a  ratification  of  the  uflBathorized  acts  of  an 
agent? 

In  May  1809,  the  plaiatiff  was  encoaragied  by  Mr.  Sheep- 
shanks of  PhiMelpliia}  the  ageat  of  Baiobfidge  and  Cartwrigfat 
of  LdTeipooly  to  ship  them  a  large  pared  ofxottoni  on  consign- 
ment ;  and  at  the  ssme  time,  drew  on  them^  by  way  of  advance, 
a  biU  for  ;£k)00  ateriing,  (which  was  muck  less  than  the  usual 
advance,)  which  bill  was  endorsed  lyr  SkeepshaAs,  and  was 
duly  accepted,  the  day  beiwe  4)K  house  in  England  knew  of 
the  intended  shipment  of  the  plaindff.  The  day  after  accept- 
ance^  the  vessel  wMi  the  cotton  arrived  at  Liverpool,  bringing 
a  letter  irom  the  plaintiff,  in  which  he  expressed  the  sanguine 
^cpectatens  he  had  fonned  of  obtaining  a  high  price  for  this 
paroel  of  cotton,  and  his  confidence  in  the  judgment  oC  the 
consignees,  Bunbridge  and  Cartwright.  The  letter  enclosed 
tbe  invoice  of  the  <^toni  priced  at  30  cents  per  pound, 
besides  the  charges ;  and  the  plaintiff,  after  stating  that  he  al- 


iU  XElffN8IL.TAHiA* 


€}ulwfight> 


rtNP 


ways  wishes  to  giTe  hb  ageats  tke  g:reate8t  possible  latitude  m 
his  power,  as  they  must  he  the  best  judfes  of  the  present  and 
future  probable  prices,  adds,  that  ^  they  are  to  sell  on  arriTal, 
provided  the  price  should  be  such  as  to  cover  fif«t  coat  and 
charges."  Sheepshanks,  at  the  same  time,  wrote  to  Bainbridge 
and  Cartwrightf  iaftciMBg  th^s  of  the  shipmett^  of  the  plain- 
tiff's  biU  on  then^  and  that  the  pokey  of  inauranee  on  the  car* 
go,  to  the  Mmraiitof  ni<>re  than  10i,000  dollars,  was  lodged  with 
him  fbr  security.     On  the  day  that  the  cargo  arrived  at  Liver- 
pool, Bainbridge  and  Caitwright  wrote  to  the  plaintiff,  that  they 
had  accepted  his  biU  before  they  knew  of  the  shipment,  sni 
tiMfc  they  shoold  run  off  a  smaU  pevt*of  the  colton  tho  sAme 
day.    In  hck^  tho^  Jjaponwi  of  tke  whole  cadpys  kk  a  day  or  two 
a^er  its  arrival,  at  the  higlMst  martiet  price  at  diat  time,  though 
much  below  the  invoice  enclosed  to  them ;  and  though  there 
were  at  the  time  strong  appearances  that  this  article  would  de- 
cline in  price,  the  unexpected  disavowal  of  Erskine's  treaty, 
«0d  the  renewal  of  the  non-intercourse,  hy  Ike  United  States^ 
produced  a  sudden  change,  and  cotton  rose  to  a  high  price  soon 
after  the  sale  of  this  cargo.  Bainbridge  and  Cartwright  inform- 
ed the  plaint  of  thai  aale  soon  after  it  was  made,  nad  forward- 
ed the  acGonnt  of  aalea  te  kmi,  atating  a  baliftMM  in  fiiveur  of 
the  plaintiff.-   In  answer  to  these  letters,  the  plaintiff,  on  the 
6th  of  October  19D9,  wretete  Bainbridge  end  Cartwright,  that 
being  then  in  a  huivy,  he  could  otAj  acknowledge  the  receipt 
of  their  letler,  bnt  Aat  ht  wmM  In  Ms  next,  write  to  them 
more  fully.    That  he'  had  dikwn  en  them  for  JS4S0,  and  in  Mi 
next  would  fpre  directions  as  to  the  eppKeation  of  the  balance 
in  their  hands.    On  the  6th  of  November  foltowing,  the  defend- 
ant, CaHwright,  being  in  Philadelphia,  the  plaintiff  wrote  to 
hfan,  that  he  should  bring  suit  to  recover  cMipensetion  fortfia 
breach  of  his  orders.    The  defendant  proved,  thkt  thengK  the 
invoioe  enclosed  by  the  plaintiff  te  Bainbridge  and  Cartwright, 
rated  the  cotton  at  30,  yet  in  footfkdost' him  only  18  cents,  Aid 
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that  that  vas  the  market  price  at  Philadelphia  when  this  ship- 
ment was  madi. 

It  waa  conteodqit  bj  IngersoII^  for  the  defendant— 1.  That 
the  word#  first  cost)  meant  the  market  price,  and  not  the  in- 
foice  pitce.  3*  That  let  the  plaintiff's  orders  be  construed  how 
Iknf  mighty  still}  fiainbridge  and  Cartwright  had  a  right  to  sell* 
at  least  to  the  amount  of  the  bill  drawn  upon  them ;  although 
the  price  should, be  less  than  they  were  ordered  to  take.  3.  That 
the  plaintiflT's  letter  of  the  6th  of  October,  and  the  bill  which 
tkat  letter  announces  he  had  drawn,  is  a  complete  afi&rmance  of 
the  conduct  pf  3ainbri^ge  and  Cartwright,  and  a  waiter  of  any 
demand  against  them  for  breach  of  orders. 

.  W^SHIJV^  TOJir,  Jtmiice,  charged  the  jury.  This  Court 
haa  i^ways  ihought  it  right  to  hold  agents  to  a  {Strict  accounjt;} 
)n  relatipn  to  the  orders  they  receive,  provided  they  are  exprei|i- 
ed  in  terms,  plain  and  free  from  ambiguity ;  and  in  this  respect, 
the  same  measure  of  justice  has  been  dealt  out  to  agents  within 
the  United  $tatea,  actipg  for  persons  abroad,  as  to  the  foreign 
agents  of  citizens. of  the  United  States. 

The  first  inquiry  is,  what,  is  the  meaning  of  the  terms  used 
in  the  letter  of  the  plai^itiff,  in  relation  to  the  sale  of  this  car- 
gp  ?  Prime  .or  Jirss  c$s$,  is  in  itself  somewhat  equivocal,  as  it 
may  mean  the  price- at  which  it  was  purchased,  or  the  market 
price  at  the  time  it  was  shipped^  or  the  invoice  price,  which 
is  geaerally  understood  to  correspond  with  the  market  price^ 
altbovgh  fraquently  this  is  not  the  case.  But,  when  an  agent 
abroad,  is  directed  j>Qt  to  sell  for  less  than  the  first  coat  aa4 
charges,  and  an  invoiee  accompanies  the  letter,  pricing  the  ar- 
ticles and  stating  the  amount  of  the  charges  on  the  shipment, 
m^hing  can  be  more  clear^  than  that  the  sum  stated  in  the  ioft 
voice,  is  ihfi  minimum  J)y  which  the  agent  is  to  be  governed. 
A*  to  the  actual  cost  of  the  articles,  it  is  almost  impossible  tl|^ 
tjac  agent  should  know.any  thing  about  it,  and  very  improbabk 
that  he  should  know  even  the  real  market  price^  at  the  place 
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of  shipment;  and  it  is  not  to  be  supposed,  that  the  princi-* 
pal  could  intend  to  refer  his  agent  to  an  ttncerlain  standard, 
when  the  order  carries  with  it  one  which  is  certain.  The  goods 
may  have  cost  the  shipper  much  more  than  they  are  really 
worth  at  the  time  of  shipping,  or  much  less;  and  of  course,  the 
invoice  price,  more  especially  when  it  is  referred  to,  as  in  this 
case  it  was,  as  fixing  the  sum  for  which  the  insurance  was  ef- 
fected, fixe»  the  only  rational  standard,  by  which  the  agent  can 
and  ought  to  be  governed. 

2.  The  piaintifTs  bill  did  not  authorize  a  breach  of  hb  or- 
ders, either  in  whole,  or  so  far  as  to  cover  that  bill.  It  was  ac- 
cepted before  the  defendant  had  notice  of  the  shipment,  upon 
the  credit  of  the  drawer  and  endorser;  and  even  if  it  had  been 
accepted  afterwards,  yet  in  either  ca^e,  Bainbridge  and  Cart- 
wright,  if  they  accepted  the  consignment  at  all,  k  could  only 
be  upon  the  terms  prescribed  by  the  shipper.  They  might 
have  refused  to  accept  in  the  first  instance,  for  want  of  ad- 
vice or  of  funds ;  and  might  have  done  so  exen  after  the  cargo 
was  received,  upon  the  ground,  that  they  were  restricted  by 
the  orders  from  selling,  so  as  certainly  to  furnish  funds  fi>r  tak- 
ing up  the  bill  when  it  should  become  due.  But  it  is  entirely 
inadmissible  for  the  defendant,  to  make  theik*  voluntary  accept- 
ance of  the  plaintiff's  bill,  an  excuse  Ibr  a  breach  of  his  or- 
ders. 

3.  There  is  no  doubt,  but  that  a  principal  may  ratify  the 
act  of  one  who  has  acted  in  bis  behalf,-  as  his  agent,  though 
without  authority,  or  who  has  transcended  his  pfowers ;  and  in 
this  way  give  validity  to  the  act,  as  if  it  had  been  strictly  au- 
thorized in  the  first  instance.  This  ratification  may  take  place, 
not  only  directly,  but  by  collateral  acts;  as  if  the  principal, 
knowing  all  circumstances,  sue  for,  accept,  or  eyen  demand  the 
payment  of  the  purchase  money,  in  tttis  way  indicating  his 
willingness  to  affirm  the  sale.  But  in  this  case,  the  plaintiff 
did  not  demand  the  amount  of  sales,  or  even  intimate  that  he 
would  be  satisfied  to  receive  them.    He  drew  for  j64SO>  whi^ 
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he  had  certlunly  a  right  to  dO|  and  informed  Bainbridge  and 
Cartwright,  that  he  shall^in  a  subsequent  letter,  write  more  fully 
to  them,  and  will  then  give  directions  as  to  the  application  of 
the  balance  in  their  hands ;  so  that  he  reserves  the  right  of  de- 
ciding as  to  his  iuture  conduct,  until  the  time  when  he  should 
irrite  agatp.  It  is  possible,  that  the  plaintiff  wished  to  obtain 
further  information  as  to  the  circumstances  under  which  the 
ftale  of  his  cotton  had  taken  {>lace,  and  at  the  moment,  might 
«ven  have  inclined  to  submit  to  what  had  been  done.  But  his 
letter  of  the  6th  of  Ocftober,  certainly  did  not  comndt  him  so 
far,  as  to  prevent  his  subsequent  refusal  to  sanction  the  sale 
■which  had  been  made.  Acc6r^ngly,  in  his  next  letter,  dated 
the  6th  of  November,  he  informs  the  deffsndant  that  he  shall 
liring  suit,  to  recover  a  compensation  for  the  damages  he  had 
iQStained  by  the  breach  of  his  orders.  What  tho^e  damages 
tbould  bci  you,  gentlemen,  must  decide. 

Verdict  for  upward*  of  3000  dollar;  . 
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losunnce.  A  nusrepresentatioii,  which  win  avoid  a  policy*  miut  not  only  be 
fabe^  but  it  must  be  material*  either  in  relation  to  the  rate  of  prenuum,  or  afr 
offering  a  ftke  Inducebaent  to  the  underwriter  to  take  l!he  risk,  when  otiief^ 
wiae  he  would  not  have  done  aa  If  it  had  no  mfluenee,  or  ou^  to  basm 
had  none*  it  cannot  be  aud  to  hafie  been  matttial. 

The  mere  expreaaion  of  m  opinion  by  the  aaauved,  or  aa  ejq^ectaftioB  i|a  t» 
a  matter  which  might  even  imply  that  the  party  had  some  giwind,  deemed 
by  lumself  aufficient,  on  which  to  buiid  bis  opinion*  would  not  amount  to 
a  material  misrepreaentation.  It  Waa  the  folly  of  the  aanirer*  not  to  have 
inquired  into  the  grounda  of  the  opinion. 

Action  on  two  poKcies  of  insurance;  one  on  the  ship  Ho* 
ratio,  and  the  other  on  the  cargo,  at  and  from  New-York  to 
Tonningen,  at  a  premium  of  20  per  cent.  She  sailed  with  her 
cargo  on  the  voyage  insured,  in  February  1810,  and  has  never 
been  since  heard  of.  There  were  two  questions  made  in  the 
cause— 1.  As  to  the  seaworthiness  of  the  vesseL  3.  A  mate* 
rial  misrepresentation. 

WASHIJSTG  TOJ^j  Justice  J  in  the  charge,  summed  up  the 
evidence,  and  then  left  the  question  of  seaworthiness  to  the 
jury. 

As  to  the  second  question.— The  misrepresentation  assert- 
ed to  have  been  made,  is  contained  in  a  letter  from  the  plain- 
tiffs to  their  agent  in  Philadelphia,  of  the  33d  of  January,  in 
which  they  a^ree  to  give  15  per  cent,  premium,  and  add,  «<  we 
have  no  doubt,  but  that  we  could  get  the  insurance  effected  in 
New-York  at  that  premium.*'  The  defendant  refused  to  take 
the  risk  for  less  than  20  per  cent.,  and  after  some  time  the 
insurances  were  completed  at  that  premium.  The  evidence 
proves,  that  applications  were  made  to  the  different  oflices,  the 
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wholeaf  whom  refuaed  to  take  tho  risk  at  all.  In  pmnt  of 
ikct,  thtD,  tMM  BC|it0iBCDt  in  the  plaintifis'  letter  of  the  3Sd  of 
Juraary,  was  not  true ;  and  in  this  reapect,  the  atatemem  caa- 
not  be  defended  at  tiMi  bar  of  Conscience.  But  the  queation  to 
be  decided  by  the  Court  and  jury  ia,  how  stands  the  law  in  re- 
laition  to  this  Te|>reaentation  ?  A  raisrepresentation,  to  avoid  a 
poficy,  mutt  not  only  be  faUtj  but  it  must  be  material,  either 
in  relation  to  the  rate  of  prenuum,  or  as  offering  a  false  induce- 
ment to  the  underwriter  to  take  the  riak  at  all ;  when  other- 
wiae,  perhi^s,  he  would  not  have  done  it.  If,  in  point  of  &ct, 
it  had  no  influ^ce,  nor  ought  lo  hare  bad  any  in  theae  re- 
q>ecta,  then  it  ia  impossible  to  say  that  it  was  material.  Mow, 
it  ia  clear,  that  in  this  case,  the  misrepresentation  had  no  Influ* 
ence  in  afibcting  thevate  of  premium;  because  the  underwri- 
ters  proceeded  upon  their  own  judgment,  and  demanded  30, 
instead  of  1 5  per  cent.,  as  the  rate  of  premium ;  nor  ought  it 
induce  them  to  take  the  risk  at  fdl,  or  in  ttny  respect  to  influ- 
ence the  rale  of  premium.'  The  letter  asserts  nothing,  but 
ttl^rely  excesses  an  opinion^  that  the  insurance  could  be  effect* 
ed  in  New- York,  at  1 5  per  cent.  The  TSry  terms  used,  imply 
that  ^e  opinion  was  not  formed  on  any  thing  certainly  ascer- 
tained as  to  -^he  fet ;  because  if  that  had  been  the  case,  it  would 
have  ceasedto  he  a  doubt.  The  mere  expression  of  an  opinion^ 
or  an  expectation,  as  to  a  matter  which  might  even  imply  that 
the  party  had  some  ground,  deemed  by  himself  sufficient,  on 
which  to  build  hts  opinion,  would  not  amount  to  a  misrepre- 
sentation sufficiently  material  to  avoid  a  policy ;  because  it  is 
the  iolfy  of  the  other  party,  not  to  inquire  into  the  grounds  of 
the  opinion.  But,  when  the  opinion  is  such  as  cannot  possibly 
be  well  founded,  and  bears  on  the  hce  of  it  the  full  evidence 
that  it  is  unauthoriaied,  it  becomeS'  obviously  harmless,  so  far 
as  the  insurer  is  concerned ;  and  the  conclusion  becomes  irre- 

R 

sistible,  that  he  was  not  misled,  or  if  he  was,  that  he  has  only 
himself  to  blame  for  it.  Such  is  the  present  case.  The  plain- 
tiffs say,  they  do  not  doubt  that  they  could  have  the  insuf' 
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ADce  effected  in  New-York,  at  15  per  cent.  The  insurer  can- 
not possibly  believe  this  to  be  a  candid  opinioni  because,  if  it 
was,  why  should  the  plaint]i&  come  to  Philadelphia,  and  at  once 
offer  to  give  the  same  premium  here,  afid  finally,  consent  t» 
^▼e  20  per  cent.  ?  If^  indeed,  the  plaintift,  by  this  uncandid 
statement,  had  endeavoured  to  get  the  insurance  effected  for 
less  than  fifteen  per  cent.,  and  had  succeeded,  the  defendant 
might  have  been-  deceived  by  the  misrepresentation,  inasmuch 
as  it  would  have  assigned  at  least  a  plausible  reason  br  apply- 
ing to  the  upderwriters  in  Philadelphia.  But  even  in  that  case, 
the  statement  would  not  have  amounted  to  more  than  an  opinion. 
Jf  a  man,  in  order  to  enhance  the  value  of  his  property,  asseits 
his  belief,  that  he  could  g«t  for.it,  fit>m  those  who  know  its  vaine, 
a  certain  sum,  and  offers  it  for  the  same  price;  or  even  for 
more;  and  in  truth  he  knew  thait  he  had  no  just  ground  for  the 
opinion  he  had  expressed,  but  the  contrary;  we  do  not  think 
.that  a  Court  ai  law  or  equity,  would,  on  that  account,  set  aside 
the  contract  of  sale ;  for,  it  was  the  folly  qi  fhe  purchaser  to 
govern  hiiinself  by  a  mere  opinion,  without  examining  into  the 
facts  on  which  the  opinion  was  founded.  Nothing  can  be  more 
clear,  that  in  this  case  the  misrepresentation  wpk  not  material. 

VerOktfw  plaintiff. 


w^ 
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bfonnce.  If  ^e  lots  of  the  vessel  arose  from  the  ordinary  circumstances 
of  a  yoyage,  or  from  sea  damage  or  wear  andtear,  which,  without  the  ac- 
tion of  any  extraordinary  sauaea^  was  to  be  expected*  the  insurer  is  not 
Sable.  Silt  if  it  happened  in  consequence  «f  the  yioilenoa  of  the  winds 
and  waves^  running^  rocks  or  the  like,  these  are  perils  agunst  which 
the  insurer  agrees  to  indemnify. 

It  is  not  sufficient  for  the  insured  to  psor^  that  there  were  storms  during* 
the  Toyage,  unless  he  can  ^rly  trace  the  injury  sustained  to  their  influ- 
ence. 

What  wiD  be  deemed  a  nuarepresentation  by  the  assured. 

tt  is  very  certain,  that  ereiy  thing  .which  concemathe  state  of  the  ressel, 
at  any  particular  period  of  her  voyage^  is  generally  considered  mateanal 
to  the  risk. 

What  win  be  deemed  a  deviation  from  the  Yoyage  insured;  and  under 
what  ciitumstances  a  vessel  may  proceed  to  a  port,  out  of  her  direct 
course;  and  for  what  causes  she  may  remain  at  mich  port. 

Action  on  a  policy  on*  the  Brothers,  on  a  voyage  from 
a  port  on  the  Brazil  Coast,  to  Canton,  with  liberty  to  touch 
or  stop  at  the  Pegu  islands,  or  any  other  islands,  ports,  or  pla- 
ces, the  master  may  think  proper,  to  take  antt  trade  for  refresh* 
ments,  sandal  wood,  skins,  birds  nests,  or  any  other  articles. 
Premium  '10  per  cent.,  to  return  2d}  6n  aafb  arriyal ;  valued  at 
10,000  dollars ;  9000  insured;  warranted  American  propertjr. 
This  vessel  safled  from  the  port,  in  company^  with  a  ship 
galled  the  Hope,  belonging  to  the  plaintiHh,  under  an  agrees 
ment  to  keep  company  daring  th&  voyage,  which  was  the  same 
with  both.  On  the  13th  of  August  1809,  about  two  months 
after  this  vessel  had  left  the  port,  on  the  voyage  insured, 
the  master,  who  was  also  a  part  owner,  wrote  to  the  plainUfls, 
hy  a  vessel  he  met  with  at  l;ea>  that  at  that  time  he  had  met  with 
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no  misfortunes  with  his  boats,  &c. ;  that  he  had  sailed  in  com- 
pany with  the  Hope  as  her  consort,  and  that  they  kept  company 
▼ery  well  when  the  weather  was  good,  but  when  otherwise,  she, 
the  Brothers,  could  not  keep  way  with  the  Hope.     Tht  letter, 
in  other  parts,  plainly  imports,  that  these  vessels  were  to  keep 
company  during  the  voyage.    This  letter  was  shown  to  the  de- 
fendants when  this  insurance  was  effected,  and  was  by  them  an- 
nexed to  the  order.     It  appeared,  by  the  evidence,  that  this 
vessel,  in  her  voyage,  was  «xpoaed  to  many  storms  and  tempeats, 
in  which  she  suffered  considerably,  but  principally  in  her  sails 
and  rigging.     She  stopped  at  the  Pegu  flland»,  having  pre- 
viously stopped  ten  or  twelve  days  at  Tomgataboo,  waiting  Ibr 
the  Hope,  from  which  she  had  been  separated.    From  the  Pe- 
gu islands,  she  went  to  the   Norfolk  island,  entirely  out  of 
the  course  of  the  voyage,  but,  as  was  proved  by  the  mate,  it 
was  the  only  pUee  at  which  she  could  obtain  refirethmenta,  of 
which  she  stood  in  naed.    From  Norfolk  island  she  uMit  to 
Fanning's  island,  where  she  remained  three  months,  for  the  pur- 
pose of  repairing  the  wesseL   Thence  she  went  to  Guam,  where 
repairs  were  again  necessary;   and  not  being  able  to  repair 
there,  she  went  to  Manilla,  where,  after  a  survey  ordered  by 
the  Court  at  that  place,  ahe  was  sold  tinder  an  order  of  the 
Court,  it  appearing  that  the  costs  of  repairing  her,  would 
amount  to  nearly  as  much  as  she  ^iras  worth. 
The  objections  made  to  the  recovery  wer&» 

1.  That  the  loss  was  no;t  occi^ioned  by  those  perils  of  the 
sea,  against  which  underwriters  insure,  but  by  the  ordinary  de- 
terioration of  so  long  a  voyage.   IVfarsh.  492.  540.  4^3. 

2.  By  the  captain's  protest,  maide  at  Manilla,  (which  was  read 
by  consent^)  it  appeared,  that  on  the  14th  of  August,  the  Bro- 
thers had  met  with  much  stcwmy  weather,  by  whicl^  h«r  sails 
And  rigging  were  much  injured.  Of  course,  the  letter  of  the 
13th  of  August,  which  was  shown  tp  the  underwriters,  was  a 
misrepresentation,  so  matetial  as  to  vitiate  the  policy. 

3.  That  the  Tosad  had  beoii  guilty  .of  a  deviation  in  two  re- 
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a|iee%p"  l.  la  waiting  tx.  Tomg^taho^  for  the  Hope;  and — i. 
In  goiag  tm  Norf^k  island,  out  ol  the  eourte  o€  her  voyage. 
Jik  WflUffg  Ihrve  «fini]tila«t  FanMittg'sMilmd  ;  afid  in  gcnng  to 
Kanilla  to  repalv^  ^hen  site  iKight  with  w  ipuch,  or  more  ease^ 
tare  gone  to  Cmm>q.  , 

■  Wj6Hl}/GTi>k,  Juuieey  oliargj&d  Ihc  jury.  The  loss  laid 
in  the  declaration^  is  by  ^  x>^il  of  the  sea.  Tlio  cftose  of  tho 
loss  forme  the  only  poitii^f  yo4if  imfuky. 

-^If  it  arosi^  fhun  the'  ordiigu^  cireunsatanci^  of.  such  a  voy- 
age as  this  WAf,  as  flbm  sea  damage,  or  tb€  ws^r stlid  tesr;. whichi 
without  ^  action. of  any  eztraostfitary  ^ause,  was  to 'be  sk- 
ygljrfl  tihe  i^lliuifcr  h  mM  liable.  But,  if  it  hippm  in  tonse* 
f  ueoee  o(  the  jviolenw^  ef  the  winds  and  w*vM|.  running  on 
rocks,  or  the  like ;  ^kfist  sffe  {^nli  again^  wliich  the  insiirsr 
Sgfees  ito  indethnify.  *  I|  is  «ot  sufiicient  Jbr  the  ittsared  to 
prove  t|tat  tl^ere  wsfe  stir"n  dnilagtlycnwysge,  unless  he  can 
Vrly  tmce  tfce  injuirf, so  Gained  to  that  c9tm;  lor,  it  may  ne-. 
ve^rtheiess  app^as^  tl^at  the '  in|ftry  ^^hicli  jbdused  the  breaking 
up  of  the  voyage,  arose  froft^  tl&e  ordinary,  circumstanfios  of  a 
ling  voyage,  y^^lis  was.  To  obtain  AitisiacAin  oo  this  poioti 
it  may  be  ^vell  to  iocf^ire,  i^hat  washer  real  utuatioo  when  she 
ahived  St  tfaniilaf  ArNew«^YolktW  veasitf'lilis  ««}ue(l^  witft 
ber  atapdinftrilging,  ali^sOO  dollars.  At  HfeniUs,  stae  wss  vm-' 
Sued  «t  2900  doilai^. ''The  ri^lrs  necessary  to  b«  |Hit  upoH 
her  at  MaBitla,  were  valued  at  aea^9#0d  dollars;  and  she  soltf 
ai  lasOilolM^-  ^omld  the  fepairs  "nec^aty  upottnhe  orc^ 
nary  wmr  «Dd  leartif  tbi^  voyi^e^  about  Jl^to^lmDnths,  have  " 
amounted  !to  the  sum  abOve  «ientioned  ?-«^What  were  these  re- 
gp»&^  'They  embticent  ,<tk  injury  done  to  her  icoppeilng, 
siksat^^" sails,  abd  rigging;  andfif  is  m  evidence,  ik«t  sbcr 
w«8  expos»#ls  a  fumber#f  u«peits,4«M  «ios  ran  ^fl^  bai)» 
over  which  ste  #as  drawn  by  th^  itlandf.  ¥ou  muiA  ^<:M%. 
fi^in  these  factii,'whelher1iieinjut^r^%\i)tM  frotifril^ mMHTf . 
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wear  and  tear^tt^dmg  soch^  voyage,  or  from  tkelHid  weather, 
to  which  it  is  proTed  she  waa  escposcd. 

2.  Did  the  letter  of  the  master  and  paVt  owner  of  this  teasel, 
of  the  13th  of  Aogust,  amoiivt  to  sach  a  inisrppre&fttiation,  a^ 
IB  point  of  law,  amds  the  jK>licy  ?  To  avoid  a  policy  m  the 
ground  of 'imsrc|>re^^*i^9  ^^^  represeniatioa  Bftft  ngjt  onlj 
be  false,  but  it  must  be  fiMterial  in  relation  to  the  iSHertskxi^ 
of  the  ifitucer,  either  as  to  the  rate  of  premium,  oc  as  to  his 
taking  tlie  mk  at  all.*  If  the  injury  olated  in  the  capUdn'is 
protest,  is  construed  to  refer  to  injuries  sua^ned  prior  to  the 
Isth  of  August,  whea  his  Tetter  was  wciitin,  thto  the  state- 
ment in  that  letter  was  not  true.  .      '     . 

The  neift  question  is,  was  it  materialT  AVouUr an  anderwri- 
ter,  acting  with  reasonable  caEBtion,  have  insured  for  the  sam* 
premittm^  having  a  knowledge  of  the  fact  stated  m^tWorotest^ 
f»  he  wouM  upon  a  new  of  the  lelter  of  the  1  St^  ojf^ttjrM^ 
supposing  the  letter  to  relate  to  wha|  bad  oceurrod  pri(#r  totb^ 
13th  of  August?  It  k  very  ceiaiM,  tha{  eve^ y  tidng  whic^ 
concerns  the  state  of  a  v«^l,  at  any  particular  period  of  her 
Voyage^  is  generally  considered  material ;  and  if  the  master,  m 
lias  protest,  reftrs  to  what  ^d  hap||pQed  pnor  \o  the  l3tii.ot 
August,  it  would..,aeera,  that  be  materially  misrepnseoted  tus 
gb^uatien.  On  this  ^point,  there  is  some  Aoubt^  and  the  qoes- 
tk>D  is  left  to  the  jury.  Where  the  materiality .«f  a  conceal- 
ment or  misrepresent^o^  isf Icar,"^  the  Court. fifls  go  rductance 
in  exprestfng  its  opinion' on  the  point.  ** 

3.  The  nicxt  point  is  ^riation.  / 

•  It  is  saldi  that  there  wa^  a  deviatio^^l.  In  waitJpjtJpf  the 
Hc^;  and  9.  In  going  out  of  the  course  of  t^  voyy  *  iui- 
jttsti^l]^  atoppasp,.  and  ^aally,  going  to  Manilla  -instiai'liF 

Cantga.  „  ^     .  ^  ,  .  "^^    ' 

1.  As  fo  the  atoppikg  for  the  Rope.  ^Aniy^  departure  from 
the  tt|^. course  ol#  Toya^pr  atopping  sit  an^  place,  even  m 

.  •  See  Cfasaa  8£  DunLun  1^  Smith,  im<%  |^  l|(.. 
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fttp  'GiMir««!0f  ti^  voyige^  whkh  is  uot  penniUe()  by  the  fQlis^f^ 
u»  » lUflatioQ  which  vriH  avold^the  pofoy^  uutefipit  took  y\%cp 
kit  aooe  jMiiaMe  €«y«» ;  fttch  as  to  Mf  air,  obtiiiu  oec:eaw7 
if|||nes]ijppDti|»  #void  an  enemf^or  the  like.  This  .aioppafffi  jf 
|ipt  jwiifiet  .op  V^pf  the  ab^v^  grounds.  BiHi  thoogh  nef 
#t&ie4  ii'  Use  policy^  It  was  lacill/  allowed}  xkff.  this  Tessfj^ 
ftdght  stop  a  i«asdqabl6  time  in  ordec  to  k^fjp  conig^y  wit^ 
Hie  Hope^  bec«a»e^be  dj&%p^nts  koew  ^whoA  thof  took  the 
fisky  that  theee  i^Miis  lij^d  tgnrrd  9»  keep.43^pij>ahy,  (an  l^ie- 
in#A  w4iici»M>es  not  then^^^ssible  t#  counterteend,)  and  «s 
one  sailed  much  raster  than  tile  othe%  (as  the  ddfendants  ahe« 
kaei^,)  ft  was  to  be  -ei^ected  chat  they  would  separnM^  and 
wagfm  be  obllgiMl  to  wait  for  each  other..  Butyls  coold  not 
be  uiideiatood  as  es^^eediyRg  a  reasonable-  time;  And  thereforei 
the  guestien  of  devitktieOs  bnder  this  bead,  must  de|Mid  ii|ioil 
ybitr*«|Hbio^,  whetber  lAia  stopfpage  of  the  Brotheraflypomg^ 
taboo,  br  twelve  or  fbtirceeti  dli)rs,  waiting  for  the  Hope,  w^ 
reasonable  v  not. 

3.  Ad  tathe^di^MSure  of  cfais  vessel  from  the  ordinary  course 
of  4ke  voyage^  th^  rule,  •>  laid  dowi^  in  tbe  cate  et.Mi^inthfop 
tr4.  Thm  Union  Ins^iuice  Con^pany/  i%  that  if  the  termini  of 
the  voyage  be  fxed  in  thb  4|^lim^»  the  vessel  cannot  go  out  of 
the  nsttal  course  of  the  voyage,  'botwithst^poAsg  Am  h  peanit- 
ted  to  atop  and  trade  tOtus^  ports  o^  places.  Xhat  is  the  pre- 
sent case ;  and  no  evidence  bas  been  offy^d  to  show,  that  hk^m 
voyage  like  the  present,  it  is  the  .ueqiJi  and  established  course 
$»  ge  oif^  if  tile  dfapect  course,  from  ^ne^iof  the  termini  te 
the  other,  nevertheless,  tbe  devieAin  to  NiBrMi  island  will 
fipt  avoid  the  j>olicy,  Tt\j  freih  the  evidenoe,  you  think  it  was 
|ii(esMry  for  the  purpoib'of 'obtaining  reli'eshments.  Neither 
wm  the  sti^  of  three  months  at  Fanning's  Ifland  have  this  ef« 
i|K:t,  if  yb«i  aee  ef  ojiinym  .4jie(  the  4j^|r  waa.^p||||red  In  ne- 
cessary repadta.to  the  veibeU  But  xf^tlie  vessel' ceuld  hav»^^ 

» 
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from  Guma  to  Canton^  ki  tht  aituatton  te  wMbh  sTie  #a%  iii« 
think  ahe  wiftnot  juaiified  in  gialhg  to  Mamlla,  merely  beoainay 
by  ^(mg  to  Canton,  ihe  mAiit  thtti  lAva  eadN  Mr  ^fii^f  Imn 
'bi«  ahe  had  comfileted  her  bargo ;  beea^ae  ahe4iaMK>  ngM 
to  go  oat  of  tht  naual  courta  of  her  royago,  for  thofmrpoit 
of  trfbdof'or  Ikr  any  other  roaa*i  than  auch  aa  wQul(f  jaatifya 
devialion  in  ordinary  taaes. 

Pffter$^  ^Ht/lte,  thougfit  that  m  aotJh. «  v^y^a  IB  tida,  A 
▼easet  iraanot  codBned  to  Ihe  dlrett  ^urie  of -tM  voyage. 
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.  IhftfgkvMi  nAftrHmA  —  i*l»i  §!■» |||»  iuym0rtp>%>  ud whiotftho 

.    defbi4intft  pqrchpMdt. j^te  bsvipH  partkukriy  ewpaed  fthe.aftiiie«  figa- 

,  ing  as  ^greeMent  «IMife|p  tli»  parekue»  and  die  paoa  to  be  puid  on  takt 

11^  the  fiMB  *wiyr*  On  t&e  following  daj»  one  of  the  delbiidaiiti  retime  ^ 

edy  TCKonmined  the  giaaiy  eAd aaid  ir««a  of Mniorijaafi^^  and iriBfa9e4 

to  coop^  wMtthe^greeniMil  of  tiie  pv^MfiafA J-    T^e  glflft  wii^  'm 

Aefy  of  Teiy  iimdftf  ^ibS^ 

TteCUiiiHlidd|rthat«eMMMcMriff  e4Mne4%e  ghn^  wlglPM 

'  the  aggf  — icmt^ptftihwe  i^  be  eeulA  Oit^dftirwiidB  eiila  to  be  tdieT* 

^  cd  from  hia.  baifaia,  ^by  the  ^eoov«ry  lliat  the  f ualilgr  of  tie.|paM  wi# 

iiilMai^,Ai4 that  h  npi  aof  woidi  t^  piice  ^(reed  tfr%e  paid'lbr  it 
The  statement  of  the  qtMfitjr  (jf  the  gbaa  i^^  the  advettiieinent,  did  not 
iMWBt  l»  a  tramuityi  MUltoieh, « the  Mfendantt  <fid  aot  lelf  upon  tlito 
*  adfeitanMft.tinftoAlbfiir^HiiJki^tteat.iVmeii^  -    f 

AbM&N  0&  th#  CHHB,  to  MOtOMr  t^  idpQlHtod  ikifics  «fre4 
to  be  pttd  hy  Hit  iM#MuhiHib  fcf  «>■  ca«es  of  kioUB^-glait 
plates.  Tke  inPiiid  is  huieSimm^  9mimf0ij  far  Ml»i  Jbi« 
larsi  f  eli.9fcrgoodB  ao|4  wdd^Nv^^*  t.  Qli«ii|(t»ii  iio/f ^nli 
3.  A  apecitl  cotnti  fff^jitfinf  %  yrtif yfiimiiei^cttftg  lis  caaea  of 
looklHs:i^(MM  plM,  tb«  ltf«ve^]r  of  tke  plaintiff;  inf.  which  lbs 
ptaMff  afRed  to  Ml(  ai»U<^liw  the  sai9«  to  the  AafeiiA- 
aiitS)  and  thef 'agMd  toj^ivchaae  aa4  to  accept  the  ^une,  and 
OD  daiirary.thei|p»(  to  pay  to  thefrtrintifT'^  IS^I  dollarsv^  ^^* » 
^t  Che  plaintiff  waa  wmSfh  MM'  offered  to  deliver 'tile  Bakd 
'l^iMy  ^vt  <he  (Mndanta  tefiued  to  accept  or  pay  |>r  the  aaflW 
whMebf ,  Ice.  FoaftH  cooni Jlke^  |fa#^tlik<l|  ei*^t  ae  to'*t|i» 
ktmik,  sliiilftleKB  Aat  tlift  plaindf  wta  readj^irf  wiiliiiv^lo 
4li^er,  iMitttae  4rfMaftU.%padi4Bntly  aliscoiMed  and  m 

^  ll«t>«Md,>7^^1ilile,tilattiMM 
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cikred  from  St,  Petenli«rg)i  is  I«ige  quaatitf  <^  lookins^^llM 
plates,  of  tfriovs  neeti  t^y^rtbed  tke  ■««•  for  ad*,  callaig 
tham  vilir^  ^/a««  ^  MUf^erior  fualk^.    The  defesdMit^klvw 
iag.  merchant!  df  New-York,  aad  Cwgely  engaged  In  iribg 
looking-f^sseB  and  other  orntaiental  articles,  seeing  this  »i- 
Weiiisei&enjty'estte  on  to  Ptdadeipkiib  U^p^^gtkw^mHm  ^  4P 
«flae«w  thus  sdr^tiv^  Tlit^efendaiityJvlM  V^cUd,  e^pweal* 
ed  ^ome  of  the  boxes  to  hi  open^,  of  vMch  b&  cfkapMl  a 
number.    Qe  observed  that  the  qualkf  was  not  g^od  ;'*m$nff 
or  jmofi^  of  the  .plate^»  }>eing  sah^jr*    The  pjaiutiff  answeredi 
that  be  wished  he  eauld  make  them  b^ttes,  ■  ^ut  that  the  de- 
&ndtf]t  must  judge  and  4tmde  ihr  JKass^lf  «s  to  the  VMjitf , 
m4  laight e»ai0Me  asjhf  m  Btt  .jfaffsri,    The  jMNidhnt  pMr 
ceeded  with  fits  examinttfani  n^ileh.  he'^«epa^ted  en  tliierenl 
days  afterwards.     He  inquirlsd  what  woittd  be  the  amoiunt  cif 
^x  cases  which  he  selected;  Nos.  12,  15,  16,  17^19,  and  19. 
Jhe  plaintiff  apsifer^,  912^  d^jllars,^,  tfcereaboutS|  after  qid* 
c»toliag  thfiamouiu  Smta  aa  k^ifw^  whi^ph  waa^^Mpn  to  Om 
defendsRit.    Bti^thpi9al«afno«nt  wa»  9191  deHars,  H  cts.   Tl 
Aefendattt  €^m*»fJB$0d  to,pMdlwe  th^aaHsix 
lattsr  Mifli,  ifid«8igfted  MMigteepe«t>  d^Ml  lbs  >&th  of  Ki 
hei^  stafting  thai  te  kfA  fiirchasrd  t\m»amM^tlft 
be  paid  for  i^ tlkinf  J^if^  inrS|b    Tko  ^tfdmg^fry 
ftgf«emaBt  iiNm  o^cki^idt  in^iij^^^ 
^  oCthe  plitas  aBoiiU  Jm  brok^..  Tke. flUfiaiL^iwilK 
4Ima  he  Twuld  dil^uci  thepi  ftiiM  4)ie  oilMM.   .T|gr.dnfipiniy 
then  pnipeolled  to  the  ejN«ihiatiop  e{  tte  4|||G^^iiMit  ^ea»  ^ 
losder  tp  aaceH«ln  th^MMttgc.   One  piato<s^  ^kaimi  hiatai 
Sn  onO'^lMi  and  ir^  laid  sMi:  ^vf^boxes  isem  iQwM  w 
V2p4t  whfcb^he^ikiiiitiff  agroad  te  asplcce  bjr  Ui^  lUliiS^ 
%||NhMt  ih^  fcttm  thlb  hill,  «r.%>  kaMr»ihe4troage  WwyK?- 
3^  irtofcndiat  went  mwify  mA  r^bmei  tlw  M^tM^.^piMl 
Hr.  Ifottt  iMissist  hiA  ift  ristiiihiy  ito  #m»i  ss;il  at  liii|Hr 
'te  went  a««iy,  ♦qrHirim»i>Mt  he  waMiajmi^iinn  jidbhrfh»«*Tii<'' 
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and  was  dreftaEken  on  the  to'«i9,  served  with  process  in  this  suit) 
and  brought  bac&.'  He  again  called  at  the  ptaintifT'tt  counting- 
house,  and  said  be  had  concluded  to  take  the  gtAas.  He  again 
ex|imnea  the  glass  for  two  hours,  Uien  went  awajr,  and  did  not 
again  return.  The  other  defendant  afterwards  came  tp  'the^ 
.pjainiiiTs  counting-house,  and  iskftd  to  see  the  glass  which 
ftis  partner  had  purchased,  whidl  he  eiclamined,  and  thei!!  went* 
aw&j.    At  the  time  tiie  defendant  went  with  Natt,  he  said,  after  <^ 

«Kamining  the  glass^  that  it  was  not  of  gpod  quality,  and  he 
would  not  take  it.  The  plaihtifTs^cfelk  asked  him  if  he  Wished 
ID  be  olf  his  bargain,  to  which  he  replied  no,  if  they  would 
give  hhtt  good  glasa.     ''  •     ' 

'  The  defendant  examined  a  number  of  witnesses  to  prore  that 
this  glass  waa  of  veVy  inferior  quality  for  the  price«  Much 
coiDtradictory  evidence  was  giveii  on  this  point.  ^ 

.'It  was  contended,  by  Rawle  andCharles  J.  Ingersoll,  for  the 
oefendants,  that  the  cooiract  of  sale  was  not  closed  on  the  19t]i 
of  November,  but  pcjiiaifted  open  until  the  defendant  should 
fEnlsh  the  examination  of  all  the  boxes,  which  he  had  not  done 
on  that  day ;  since  it  appoars,  that  it  was  afterwards  continuec^ 
and  a  new  stipulation  made  on  the  part  of  the  plaintiff,  as  to 
broken  tod  damaged  glass.  Consequently^  that  indebitdtua  om^ 
eumfisttj  would  not  lie  on  this  executory  ooatract;  but  the  plaintiff^ 
ff-  ^e  can  recover  at  an,  must  do  so  on  the  apifcial  counts,  whicb 
are  not  proved,  inasmuch,  as  no  delivery  bf  tba  glass,  oV  otet 
to'dellver,  was  mado.  ^  That  the  quality  of  the  glass  tuming' 
out  to  be  different  from  that  mentioned  in  the  advertisementt 
the  defendants  were  at  liberty  to  rescind  the  contract  of  the 
19th,  at  any  time  before  tb^  glass  irss  taken  away.   .  ^ 

WASHIJ^G  TO^^^  Justice^  stopped  Mr.  Levy,  who  was  about 
to  argue  thfe  cause  for  Ihf  plaintiff,  obsevving  that  th]3  was  a 
very  plain  case.  This  is  a  contract  of  sale,  concluded. on  the 
.19th  of  November;  as  inueh  so^  and  as  binding,  as  a  sale  can 
possibly  be.    The  term^  of  sale  wsva  agi^eed  upon,  cammittel 
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to  «ntdBg,  and  signed  V^lhe  dB%0«)t|t  with  as  «mM| 
Hess  as  was  npceaipf .  The  ilnkl^  aoldt  w  a  qujaaftiiy  «f' 
glass  c4(9taiiied'  in  six  cases,  sefectei  by  tfte  cfefendants,  and  ' 
^tufpMtwA  hy  precise  marks.  I'te  price  was  fixed,  as  ate  the' 
tiase  of  payment. "  Nothing  was  left  for  future  adjuSUncAt. 
The  examinlitiQA,  whicli  afterwards  teok  place,  ^  tha  peNnb- 
sion  .a£  the  plaintiff,  dH  no^  a;^  was  «igued,  opea  the  coritmot^ ' 
bulflt  was  for  the  ptti{iose  of  ascertaining  the  quantiyr  of  biiM^en 
ai)d  o^erwise  daimitged,  glass,  thfi  valvo  of  n^ch,  the  [^lontii^ 
subaeqnent  to  ite  closii\g  «f  the'ff^e,  agre^  to  deduct  from 
the  9 121  dollcrsi  5  ats.,  agreeA  by  the  dctedai^tt  to  hp  pa!<^  bj 
tike  contract  of  the  1 9th  tf  i^I^embenb  And  if  my  thioft.  weiw 
wanting,  to  renij^r  this  a  parCipet  and  4ompIate  sale  on  fjbt  4ajif 
the  plaintiff  fhen  apprixo^  the  defendants  t^  the  Mx  easei 
«f  glaaa  were,  from  the  ^t  the  agfOement  was  "signed,  It  th» 
risk  of  the  def^ants,  to  wivcfc  they|  by  their  sQ4lice,  tacitly 
fssented.  The  subsequent  yefusaK  of  the  defendants  to  take 
the  gfasa,  dispensod  with  tte  weeessity  of  an  offer  on  the  part 
of  the  plaintiff  H)  dnU?er  it,  evew  jf  that  had  been  aecessaij;.' 
The  glass  was,  to  aD  intents  and  pufpoacs,  the  propeftyi  9l^j^ 
defendants;  and  they  migllt  have'taken  iitsiway  when  they pfipk 
ed,.upon'paying|  or  o^l^nng  to  p ayi' the  price  agreed  wpon. 

What,  then,  is  to  release  the  defend^pitl  from  their  purchase  f 
The  statemod  of  l|ie  quality  of  the  glass,  in  the  plaintiff's  adirer- 
tisement,  did  not  amount  to  ^a  #arranty;  Hasmuth  as  the  delhnd* 
Ats  did  not  rely  upon  the  advertisement,  hut  upon  tfieir  own 
jUdgmenCf  to  hi  fin'med  after  an  exansination.    It  is  natural  for 
the  owner  of  property^  aipl  the  daily  adTertiaements  of  real  and* 
personsd  property  contain  the  JbHest  eTidence*  of  the  fiict,  teST 
1^  ar  character  to  what  ha  offers  ibr  sale,  which,  in  the  Ja|||^ 
Vient  of  oth^  people,  it  does  not  deserve.  And  if  4heSe  nUt^ 
ments  of  the  partial  ownest,  should  he  conTOited  into  wnrranttei|L 
where  the  pi|rchaser  has  ^etemuneil  to  rely  dti  his  dwn  ju^  * . 
vient,  there  are  (trobably  few  sales  lAflit  womld  stand,  if  th^par-.v 
chASer  ahojidd  beqome  dissatisSod  with hb  bargain.  .•.*'  -r 
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Calhoun  vs.  Veeiuo. 

Has  there  h€tn  any  fraud  practised  by, the  plaintifiP  in  this 
case  ?  Has  he  concealed,  or  misrepresented  any  thing  in  re- 
lation to  the  quality  of  tl^s  glass,  which  he  knew  to  be  ttiate- 
rial  and  false  ?  For,  if  this  were  proved,  it  would  be  sufficient 
to  set  aside  the'  contract.  But  nothing  of  this  kind  is  even  pre- 
tended. The  plaintiff  stated  the  glass  to  be  of  superior  qua* 
lity,  and  possibly,  he  had  been  so  informed  by  the  consignor, 
(for,  it  is  to  be  remarked,  that  when  the  advertisement  was  in- 
serted, the  cargo  was  not  landed,)  or  he  may  have  given  it  this 
character  without  aiithority,  in  order  to  ^tice  purchasers  to 
come  forward.  But,  he  knew,  at  the  same  time,  that  no  perspn 
would  be  ao  incautious,  as  to  purchase  without  .examination. 
The  defendant  in  particular,  was  requested  to  examine,  and 
to  judge  for  himself;  after  he  had^  on  a  partial  view  of  a  few 
pieces,  expressed  his  disapprobation  of  the  quality.  The  exa- 
miDation  was  then  pursued,  as  long  as  the  defendant  thought  it 
necessary;  and  it  was  afterwards,  that  he  selected  the  six  boxe% 
and  closed  the  purchase  of  them.  If  he  did  not  choose  to 
open  the  whole  of  the  boxes,  it  was  a  matter  in  which  he  alone 
was  concerned  ;  and  a  difference  in  the  quality  of  the  glass  not 
examined,  from  that  w|iich  was,  would  not  authorize  him  to 
rescind  the  bargain.  But  the  fact,  from  the  evidence,  seems  to 
be,  that  there  was  no  such  difference. 

The  defence,  tkea,  comes  to  this ;  that  the  defendant  lias^ 
upon  the  whole,  made  an  improvident  bargain.  He  has  agreed 
to  pay  more  than  the  article  is  w6rth ;  and  if  it  appeared,  that 
be  had  done  so  to  a  much  greater  degree  than  is  proved,  it 
is  not  competent  to  this,  or  any  other  Court,  to  annul,  or  even 

« 

tary,  the  contract,  further  than  the  parties  have  agreed.  The 
plaintiff  is  therefore  entitled  to  a  verdict,  for  the  principal  and 
interest  of  his  account. 

The  jury  found  a  verdict  for  the  whole  sum  claimed  ;  i\yt 
value  of  the  broken  glass  having  been  deducted,  and  the  plain? 
tiff  agreeing  to  deduct  from  the  verdict,  the  value  of  the  da- 
maged glass* 

Vol,  hi,  Y       ' 


^ 


cmcmT  COURT  of  the  untted  states. 


PfiNNSYLTAiriA^  OOTOBBR  TKttf »  1812. 


THon.  BUSHR09  WASHQIGTON,  Associate  JiuUce  of  the 
BinromB  <  Sapreme  Cbuft; 

CHon.  RICHARD  PET^ks,  DiiAriet  Jtldg*. 


Schwartz  &  Co.  V9,  T^e  United  States  Ihsurakcs 

COMPAWT. 

Action  for  aretum  of  preqjiiuniy  on  tfceloiiisiuioe  of  the  cai^  of  the  Tdtrpir 

re^  at  and  ham  Batavia  to  Baltimore. 

Fraud  is  an  answer  to  an  action  for  a  return  of  premium,  not  from  unf  me- 
rit  in  the  defendant,  which  justifies  him  in  retaining  money,  which  ex  equo 
ei  bono,  is  not  his,  but  from  the  demerit  of  the  pUunttflT,  which  exdudea 
him  from  the  aid  of  a  Court,  to  draw  it  out  of  the  dcfendanti^  bands. 

11w  Court  is  not  disposed  to  make  me4  distinctieHs  between  fCnAes  of 
fraud.  Thb  true  fufo  is,  that  if  the4Mur«d|  by  deeeplion  and  fiilae  pre- 
tences, inducesHstbers  to  take  a  risk,  wliicb,  had  the  truth  been  disolosedt 
they  would  have  refused,  or  would  have  taken  on  different  terms^  thereby 
securing  to  himself  a  chance  to  claim  an  indemnity  in  case  of  loss^  or  a 
return  premium  in  case  of  safe  arrivali  it  is  such  a  fraud  as  ought  to  der 
feat  hb  daim  to  a  return  of  premium. 

xV.CTION  for  a  return  of  premium,  paid  on  a  policy  elTectefl 
on  the  car^  of  the  Margaret,  20th  of  January  1807,  at  and 
fh>iB  Batanria  to  Baltimore,, at  7)  pel*  cent.,  rained  at  15,000 
dollars;  the  coffee  valued  at  thirty ofbur  dollars  per  picYil>  tkt^ 
sugar  fifteen  doUars,  and  the  pepper  at  twenty  dollars.    Thi& 
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ift  tiie  same  voyagt  m  that  mentiofied  in  tke  cate  of  Uie.  tamt 
yhfcitifia,  agiunsl  the  luMmrmkce  Com^aDf  of  North  Ajtuepcmt 
mmte^  p.  117,  and  the  satna  OTidance  vaa  gi?en.  The  ^aintJ# 
had  insutHKl  on  the  cargo  of  thia  raaaelt  at  other  oficea,  to  the 
amouot  of  75,500  dollam,  prior  to  the  one  in  quaation ;  aoA 
ibeir  intenaat  on  boards  distinct  irooi  Arnold^  amounting  pnlf 
lo  53>536  doUava,  t\m  wait  ia  brought  to  recover  back  the  pre** 
munst  om  the  gvounA  of  abort  interest. 

The  evidence  not  noticed  in  the  report  of  the  fbrmev  e^aoy 
but  ivhich  bcKomea  important  in  thu%  ja  aa  foUowfr-* 

By  the  letters  written  by  captain  Herd  to  the  plaintiA)  from 
Bmtavia»  and  which  were  received  two  days  before  the  Urst 
.a^yrance  on  either  veeael  or  cargo  was  made,  the  plaintiA 
were  iolbnoaed  tbaa  the  cargo,  on  their  account,  would  anaowKt 
t0  upwarda  of  50,000  doUarai  besides  a  conditional  contract 
be  hj|d  made  with  the  Dutch  govemment,  for  lOQO  piculs  meiw 
eCcotfae;  and  they  were  advised  by  him  to  insure  about  75,cQD 
dailars  on  the  eargo.  After  Herd  had  pearly  taken  in  the  gr^|4^ 
eat  put  el  hia  cargo,  ha  found  :tfae  vessel  had  sprung  a  laa^j 
whieh  itompeUed  him  to  unload,  and  to  caulk  and  sheath^  antf 
put  other  repairs  on  her,  whieh  cost  about  10,000  dollars* .  it 
was  about  that  tinils,  that  Arnold  became  interested  in  the  car- 
go ;  and  the  contract  mentioned  in  the  former  case  waa  enter- 
ed into.  Herd,  in  bis  deposition,  swears,  that  he  never  gave  to  the 
plaintsA,  any  information  rcspeeting  the  interest  of  ArqeM  in 
the  cargo, or  which  contradicted  bis  letters;  which  repreaenled 
the  whole  cargo  as  belonging  to  the  plaintiffs;  until  July 
iS07f  after  his  capture,  in  which  last  letter  he  unfolded  the 
whole  nature  of  the  transaction.  This  letter  was  received  bf 
the  iilaintiffa  on  the  30th  of  August  1807,  and  a  letter  was  im- 
mediately written  Ux4he  agent  of  the  plaintiff,  in  this  city,  di- 
recting idm  to  abandon,  and  to  claim  for  a  total  lose.  Thia  wfs 
done  on  ti^  31st,  and  refiised.  Some  time  after  this,  the  agent 
was  authorised  to  offer  a  compromise  to  the  different  offices,  to 
reaeive  76  per  cenu  of  the  whole  sum  insured,  with  a  prmw 
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to  ftirnith  the  ntcemAry  pToofs  of  propertf  tnd  loss,  as  soon  ib 
they  should  be  reoeived  from  BtHMNloes,  where  the  rnnrlnftM 
tion  took  place.  This  was  Refused,  unless  the  a^ent  wovM 
obUg<e  himself  to  repay  the  money,  if  it  should  appear  that  tbt 
phdntiflfs  were  not  entitled  to  it ;  which  was  not  acceded  to.  Ae- 
tKms  were  accordingly  brotight,  and  a  total  loss  claimed,  withfoot 
any  counts  for  a  return  of  premium  being  inserted  in  the  declara- 
tioo.  The  interest  of  Amold>  and  the  scheme  pursued  fer  co^ 
vering  his  interest,  were  not  communicated  by  the  plaintifis  to 
the  underwriters,  but  cams  accidentally,  and  in  some  other  way^ 
to  their  knowledge. 

The'claim  for  a  return  of  premium,  was  resisted  upon  tlw 
fi)Uowing  grounds.  1.  Fraud  in  the  plaintiffs,  {who,  it  waa  con- 
tended, must  have  known  of  Arnold's  interest  in  the  cargo,)  in 
attempting  to  cover,  and  to  insure  belligerent  property  aa  ne«- 
trai-  3.  That  if  they  did  not  know  it,  still,  they  are  charge- 
•aUe  with  the  fraud  of  captain  Herd,  their  agent  and  attorney, 

3.  That  the  cargo  having  been  en  •board,  or  nearly  so,  belbrs 
Ae  interest  of  Arnold  commenced,  flbe  policy  attached^  tlie 
policy  being  at  and  from ;  and  of  coorae,  no  claim  can  be  made 
for  a  return  of  premium,  indepeflnlent  of  the  question  of  fraud. 
Upon  the  first  and  second  points,  were  cited.  Park,  314.  £d. 

4.  S  Marsh.  652.  I  Binney,  116.  3  Caines,  90.  9  JohnsoB^ 
Cases,  58.  4  Oall.  398.  2  Johnson's  C«sesy  SIC.  On  the  thkd 
point,  were  cited,  8  Johns.  Rep.  1.  Park,  399,  last  ed.  I  Marsh. 

M65.  840.    3  Johnson's  Cases,  10. 

For  the  plaintiffs,  the  faot  of  the  fraud  waaiosistbd  not  to  be 
iRioaght  home  to  the  plaintilfe;  and  if  it  were,  the  law  was  dis- 
puted. As  to  the  third  point,  it  was  answered,  that  the  vessel 
mt  being  seaworthy  to  receive  the  cargo^  according  to  the  de- 
eisions  in  the  cases  cited  by  the  defendants,  the  policy  of  course 
nsrver  attaehed,  until  after  she  was  repaired,  and  the  interestof 
Arnold  commenced.  As  to  the  ]^laintiffs  being  char^able  with 
the  fraud  of  captain  Herd,  it  was  said,  thAt  his  conduct  araooiit- 
ed  tm  barratry^  upon  the  argument  of  the  defendaiMa,  for  which 


> 


OCTOBER  TERM,  H\i.  173 

Schwartz  &  Co.  fv.  The  United  States  ImunUce  Oompany. 

they  are  liable ;  and  of  course,  they  caaual  urge  that,  as  a 
l^aaon  against  a  recovery  of  the  premiuth.  Any  grosaF^mal- 
versatioD  by  the  master,  a  barratry.    ll.CampbettVN.  P.  149. 

-  WASHIJ^G  TOJ^y  Ju9Hcej  charged  the  jury.  This  is  an  ac« 
tion  for  money  had  and  received,  to  Mcover  back  the  premium 
paid  by  the  plaintiffii  to  the  defendants,  for  short  interest,  in  the 
cargo  of  the  Margaret ;  the  wHole  having  been  covered  by  po- 
ficies,  prior  to  that  underwritten  by  the  defendants.  The  ground 
of  th«  action  is,  that  the  defendants  were  never  exposed  to  the 
'risk,  against  which  they  bound  themselves  to  indemnify  ti)e 
plaintiffs,  and  for  which  they  received  the  premium ;  and  coo^ 
aequently,  that  they  cannot,  in  conscience,  retain  it.  The  piiar 
ciple  of  this  action  is  unquestionably  founded  in  sound  law. 

The  answer  to  this  demand  is,  that  the  plaintiffs  have  been 
guilty  of  a  fraud,  in  procuring  this  insurance  to  be  effected ;  and 
that  no  Court  will^  in- such  a  case,  lend  its  aid  to  recover  baC^ 
tlie  money  paid  for  effectuating  such  a  purpose.  Generally 
.speaking,  this  too,  b  sound  law.  This  is  an  equitable  actiov, 
and  the  plaintiffs  should  derive  their  right  to  recover  from  pure 
sources.  The  title  of  the  defendant,  in  such  a  case,  to  retaiB 
what  he  has  received,  and  which,  ex  equo  et  bono,  is  not  i)ft; 
does  not  aris^  from  any  merit  in  himself,  but  from  the  dea^e* 
rit  of  the  plaintiff,  which  denies  him  a  remedy  to  draw  it  out 
^  the  hands  of  the  defendants* 

The  alleged  fraud  consists  in  covering  belligerent  property 
by  felse  papers^  and  insuring  it  as' neutral.  The  first  question, 
therefore,  is  a  question  of  fact,  for  the  decision  of  the  jfury; 
whether  the  plainttlfe  were  knowingly  guilty  of  the  imput^di 
fraud.  The  second  is  a  question  of  law,  whether  this  is  such 
a  fraud,  as  ought  to  prevent  the  plaintiff  from  reclaiming  in  a 
Covrt  of  justice,  the  premium  which  he  has  paid. 
■  in  ascertaining  the  &ct,  on  which  the  law  is  to. arise,  yo« 
have  direct  evidence^  opposed  to  that  which  is  merely  circwi- 
stanlial.   ,T|jki.iprmec  consists  In  the  infermaiioo  givea  fa^  cap- 
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tftin  Hard  to  the  jiliiiiMdffii»M  which  they  in^ear  to  have  acted; 
by  wl|kh  .they  were  led  to  ceiiiclude»  that  the  cargo  w^  eariee|y 
their  oern,  and  ahoat  equal  to  value  to  the  aggregate  of  tjio  aaoa 
insured  on  it.  The  circumstances  opposed  to  this  positive  proof 
asf  y.the  amab  capital  carried  from  the  Isle  of  France  to  Batvria^ 
the  knowledge  which  WiUiam  MTadeoi  4uriDg  hia  ttfe  a  part-  . 
ner  of  the  plaioiilb,  had  of  the  connezioa  with  Arnold  in  thf 
Tranquebar  voyages ;  and  somh  others  of  less  weight.  But  it 
may  be  observed^  that  though  Arnold  might  be  willing  to  takA 
a  share  in  the  short  trading  voyagA  from  Batavia  to  Traoque* 
biir,  it  by  no  means  followed,  that  he  would  engage  in  a  ship^ 
ment  to  the  United  States;  and  .at  all  events,  as  fraud  la  oevep 
to-t>e  presumed,  the  jury  ought  to  be  very  weH  satisfied  witil* 
the  evidence  offered  to  prove  it*  before  they  ahoold  believe  it 
to  have  existed,  especially  when  k  is  opposed  by  strong  proofs 
|»  the  contrary. 

flAffe  wish  it  were  in  our  power  to  spe^  as  favourably  of  the ' 
conduct  of  the  plainti£fo,  titer  they  received  captain  Herd's  Im^ 
aor,  which  contained  a  fiill  and  candid  disclosure  of  the  trans* 
Mictions  at  Bauvia,  in  relation  to  the  interest  of  Arnold  in  this 
cargo.  Uad  they  then  conwiirated  this  information  to  the 
tAderwriters,  it  would,  we  tUnk,  have  been  very  difficult  to 
have  brought  home  to  the  plaints  A,  a' knowledge  of,  or  con- 
cern  in,  this  unfair  transaction.  But  the  demand  wluch  4hey 
made  of  a  total  loss  on  the  whole  sum  insured;  their  offer 
tcf  Teceive  75  per  cent,  of  the  whoio,  at  a  subsequent  periodi 
after  they  had  more  tiine  for  reflection ;  aiul  their  concealment 
of  the  truth  from  the  defendants,  until  after  they  had  by  other 
eneans  obtained  a  knowledge  of  it;  these,  if  they  do  not  so 
connect  the  plainfifTs  with  the  transactions  at  Batavia,  as  t# 
induce  a  belief  that  they  had  authorised,  or  knew  of  themt 
ithen  these  insurances  were  effected ;  do  at  least  amount  to  an 
adoption  and  ratification  of  what  was  done  by  their  agent;  wUcli 
^Hthjects  them,  in  point  of  law,  as  much  to  the  charge  of  fraud 
ui  th^  first  instance,  as  if  the  ^t  was  brauglit|^e  to  them 
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ky  tM  deareM  pra^    Tkit  bttDg  the  ease,  it  becomes 
bcs8«y  to  give  any  opiaioa  on  tjbe  aecood  point  node.  ||  the 
ddendanu*  coeneel. 

The  next  inqairjr  is,  whether  this  ia  each  a  fraud  aa  ought  to 
bar  the  piatnti£Fa*  right  of  recorery  ?  It  ia  much  to  be  won* 
dared  at,  that  onlj  five  caaea  are  to  be  met  with»  in  whidi  thk 
^eation  has  received  a  judicial  decision.  The  cases  of  Wib- 
^tingham  V9.  Thombiirgh,  3  Vem.  300*  De  Coata  v««  Scan* 
dereL  3.  P.  Wma.  170,  and  Wilaon  V9.  Ducket^  3  Biirr^  13^1, 
jBi  which  the  preinium  was  decreed  to  be  refunded,  notwhh- 
steading  the  fraud  of.  the  inaured  in  obtaining  the  inaurancef, 
fall  short  of  establishing  the  point  br  which  the  jriaintits'  coun* 
|iel  contend,  in  the  two  former,  tlie  insurers  were  plaiotifTs  if 
equity,  seeking  to  set  aaide  the  policies  on  the  ground  of  fraad  i 
and  since  the  insurers  could  not,  in  conscience,  retain  the  pre* 
■noma,  no  matter  how  great  the  demerit  of  the  insured  miglif 
hf,  a  Court  of  Equity,  governed  by  its  own  principles,  couM  ncft 
r^ieve  the  insurers  on  ^her  terms,  than  compelling  them  to 
disgorge  that  to  which  they  had  no  equitable  right,  and  placing 
the  parties  in  the  aituation  they  were  in,  when  the  contract  was 
entered,  into.  The  other  case,  though  tried  at  law,  was  under 
a  decree  of  the  Court  of  Chancery,  in  which  the  insurers  wey 
complainants,  and  offered  in  their  bill  to  repay  the  premium. 
The  case  of  Tyler  va.  Horn,  mentioned  in  Park,  218,  whiq|i, 
waa  decided  at  Msi  Priua^  in  1785,  since  the  Revolution,  and 
is,  of  course,  not  authority  in  this  Court,  establishes  the  doc- 
trine, that,  in  a  cCae  ol ^099  frauds  the  insured  cannot  recover 
back  the  premium.  Chapman  v9.  Frazer,  which  was  decided 
at  a  still  later  period,  but  in  the  King's  Bench,  is  so  looselyi 
stated  in  3  Marshall,  652,  that  it  is  difficult  tQ  discover  the  pre- 
cise principle  which  it  establishes. 

This  Court  does  not  feel  itself  disposed  to  countenance  a  dis- 
tinction between  different  grades  of  fraud,  as  affecting  the  right 
of  the  plaintiff,  in  actions  of  thb  kind.  It  is  believed,  that 
upon  geneniy|ipiciples  of  law,  as  well  as  of  sound  policy  and 
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siondiity,  h  may  be  safely  laid  down  as  a  rule,  that  if  tile  itasuiv 
ad,  |m|  deception  and  fidte  precencea^  induces  otbers  to  undei^ 
take  a  risk,  which,  had  the  truth  been  disclosedi  they  wouM 
not  have  taken  at  ail,  or  would  have  done  so  on  different  terms 
from  those  agreed  upon,  thereby  securing  to  the  insured  a  chance 
tk>  clsim  an  indemnity  in  case  of  loss,  or  a  return  of  premiuoa 
in  case  of  safe  arrival ;  it  is  such  a  fraud  as  ought  to  defeat  hia 
right  to  maintain  this  action,  for  the  preoaium.  That  is  pre-^ 
ci&ely  the  present  case.  The  plaintiffs  had  this  chance,  and  i^ 
might  in  all  probability  have  been  realized,  Had  thisVessel  been 
4ost  at  sea,  or  the  evidence  of  the  real  taansaction  been  otl^« 
wise  kept  ftt>m  public  view.  The  bill  of  lading  and  invoice, 
the  ordinary  proofe  of  property  and  value,  were  sufficient  to 
authorize  a  recovery  of  the  sums  insured,  or  might  have  in* 
duced  the  underwriters  to  pay  without  a  suit.  If  the  jury  think 
^h  the  Court  on  the  facu  of  this  case,  their  verdiot  ought  to 
)>e  for  the  defendants. 

Vkrdictfor  de/endanNi^ 


«     h.   . 
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'^Qk  imnoioe^  itt(te<^  m  tbc  record  of  the  fioiidenMi|tKiii  of  the  vMiel  iopued* 

,  to  have  been  found  on  bowd,  at  the  time  of  capture,  and  the  answen  of 

«  the  mate*  to  the  standing  interrogatories,  were  admitted  in  evidence  on 

•  the  part  of  the  defendants. 
» 

>  Action  on  a  policy  on  goods  on  board  the  Mercer,  at  and 
Worn  Philadelphia  to  TenerifTe.     The  vessel  and  cargo  w^re 
.jpaptured,  carried  into  HalifiEucy  and  condemned  as  enemies'  pro--, 
perty.     The  record  of  the  sentence  of  condemnation,  was  read 
by  the  plaintiffs'  counsel.    The  defendants'  counsel  moved  to  * 
•  fevi— *!•  The  order  *of  the  Court  directing  further  proof.    3i 
The  invoice  stated  in  the  record,  as  one  of  the  papers  found 
on  board  at  the  time  of  the  capture,  and  particularly  referred- 
Id  hy  the  captain  and  part  owner,  in  his  answer  to  the  standing 
imterrogatories ;  a  copy  of  which  interrogatories,  with  the  an* 
siwibra,  was  proved  by  the  depositions  of  witnesses  taken  vti  this 
cawae,  and  by  the  ansVers  of  the  mate  to  the  standing  inter- 
rogatories, in  order  to  contradict  his  deposition  referred  tdl 
^his  was  objected  to  by  the  plaintiffs'  counsel ;  but  the  Court  • 
Hhought  the  evidence  offered  came  within  the  rule  laid  dow* 
iiir'the  case  of  Marshal  xr#.  The  Union  Insurance  Compani^ 
iand  admitted  it  to  be  read.    The  invoice,  offered  to  be  read, 
'b^ing  the  one  referred  to  in  the  depositions  .of  two  of  the  wit* 
ncasesi  taken  in  tbis  cause,  is  made  part  of  them ;  and  there 
'  caa  be  no  doubt  of  the  propriety  of  teailing  the  answers  of  the  ^ 
vuite,  to  the  standing  interrogatories,  for  the  purpose  of  discred- 
i|jpgbim. 


Rwastfestedbylfr.  l)alli%  OS  the  p»^ortfaeplamtift»^hatno  ^ 
^jsefioD  was  itttde  to  tfie  Midfaig  of  tiM-mtedooiitory  order,  diie«tiiiflur' 
4hcrprooll  ^ 

Vol.  III.    ^  ? 


i^ 


«   -PB«i|||rSYLVAN|Alf  ^ 


JL^ 


iiWf»  of  Kecne  99,  Bxrm el  ti. 


-4-a^ 


«he  latter  lUwifcig  and  hoMing^  the  ksA  uader  iM  Mi'iigift  of 
(he  proprwiorr  woald,  in  a  reaamiablr  time,  parfec^  hit  lilla^^ 
%  paying  the  toA^MeratiDn  and  obtaining  a  (Utant*  It  MfMb 
could  axl«bd  10  one  who  alaMied  ^dnara^  to  tlia  profHiotof^ 
and  wlio.i^  to^long  aporiod  kaa  laluMi  no  steps  to  pvittm  km 
title.  Thia  is  presiaaly  ttm  case  of  tlie  iiffinilaafa,  who  to^ 
flossesiioD'O^  theso4andli,  claiwing  under  Coftnacticut,  and  in 
open  oppostllan  to  thia  coaraisiiweaicli. 

Tilghmsny  for  the  defendanU*  adnittodi  that  if  tho^efaad- 
.  tots  settled  thia  land,  claitning  a  light  to  do  ao  under  Cannae* 
ticut,  that  they  could  not  succaed.  ^ 

.  On  this  admission^  the  Court  left  this  fiict  to  tie  jprjs  wjt^ 
directions  to  finf  br  *e  phdntiH^  if  thajr  sitouM  bo  of  opinion.^ ' 
that  the  defiMMhaita  clahsMd  under  CoMiectie«c. 
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Tali  Cam  ov  tbs  Tvup. 


of  VMi^  j»  80.    It  is  mam  CEinipi],  beeauie  more  u^sfia^  to  tkw  cawnyj 
and  ^M)f^  ii^urious  to  this  HWM||||»    The  citisea  makes  himael^/>r&  Ao^ 
vice,  am  enemy,  and  his  reaati  enemies'  property,  and  renden  himself  lia  "^ 
ble  to  prosecution  as  a  tiaitor,  or  as  guilty  of  a  jaQisdemeanor»  ss  the  ess* 
mtty  be. 


%• 


HIS  easo  eancMtipby'vppeal  fronds  the  IHstrkt  Gomt,  Vhlcli 
condenaed  th«  ▼e«el  and  ciigo,  both  tlk»  property  of  Mr. 
ttiaw  of  New-VoH^*  (cat>tared  <m  h6r  pawige  to  LisbcMi  by  aft 
Ancrieafli  priraMlf  9)  on  the  gioMi  /rf  her  having  on  Mrd  de9* 
ffliclMa  from  Mr.  foster,  the  British'miniater/to  Lord  Castle- 
wia|[(hi  and  a  aniMengtr  sent  willi  the  ftame,  who,  by  a  contntet 
betweaa  Mr.  Foster  and  the  owner,  ^as  to  be  pm  oa  board 
soUie  Teasel  goin^  to  England}  or  if  Aone  such  offered,  was  t» 
^  landed  at  soa^a  port  in^  England.  In  consideration'  of  this 
s^iee,  an  open  letter  ^as  ^ven  by  Mr.  Foster  to  the  owaer 
or  master,  directed  to  alt  Bi^tis%  national  Tessela  and  crnlsera^ 
requesting  them.nbt  to  interrupt  this  yestel  in  ber'yoyage.  A 
particular  statement  of  this  easoi'  will  be  fbund  in  the  senteflte 
of  the  Distriet  Court. 

Binney  and  Hopkiiisoo,  of)|acted  fS  the  sentence  of  the  Dis- 
t^fctC^urt— 1.  Because^lle  despatches  tlNanseWes  had. not 
been  made  exhibits  in  the  oadse,  so  as  4hat  the  claimant  might 
bare  an  opportunity  to  show  that  they  icere  flfbt  of  a  nati^re  to 
instate  a  erinjb  m  the  owner* in  earrying  themj  but  that  the 
judge  had^Ji^lleo  of  tham,  filed  a  certificate,  stitling  that  thqr 
4&i  comnninieaile  imikNrtaiit  infovmalRm  to  the  enemy. 

S.  That  adphtiog  fk^  ceacleslairafAe^ttdcei  asJa  tkepui^ 


pert  of  tbft'diipatelies,  to  be  correctlf  drewfi,  tdD*  ft  wi^  no 
cease  of  coiidepinatioii  in  a  Ptixe  Court.  Thef  coateoded,  thU' 
the  oTeace  of  e  ckieen  trading  with  the  eaeaif ,  or  conTeji A  * 
ioformadDD  le  them,  is  punishable  onlf  by  the  municipal  law,    , 
on  the  grpund  of  a  baeech  o£  hj»  dji^jr  ^  tVegiance  to  his  ooon- 
try,  with  which  the  Uw  of  nations,  the  only  mle  of  correct  de- 
jijmmSufmWnmGmm^U^  i^thiag  to  <ig^.    Tiiey  ciMi  the 
lUkornkm^mnH^  4'Rob.  S^p.  9to.  eif.  « Hem,  4ie.  490.  ^6. 

465^  344.    Boegl.  6 IS.  594.     1  €oH.  Jerid.  150.  134s  t$^2.    3 
^9lob«  64.  Bynk.  24:  167:    4  DA  AppendisK,  4.  Act  of  Con-    ' 
gress  6th  July  1813. 

Dallas  for  the  appellees,  endeavoured  to  sho#  from  tho  pa- 
pers, thai  the  c«^  belonged  to  Shaw  8c  Co.  of  Dublin,  la  ^ 
inM^fiprourt^hUlof  Mkkgwas«eABoi]ft«  He  riuated  tttb 
aiginnepts  on  the  yert  of  the  ppelbuits,  no  to  |he  jnwdiction 
tf  this  Courti  to  cjylflBm  in  %Mse  of  thi^«fcidtf,«i {^rio^  anA 
i^ted  tho  following  ceient  >Jf«piau's  J)4ci4iine)  d*  i43.  Mf  • 
4  Rob.  444.  449.  4QS-#,  4^«  4fa.  4Ml^i4U  ^3.  tW«  •3|M'Si*^ 

4|T.  Vr-  367.  Byi^.  «3, 84^31.  3  Vok  11^  Sir  S.  ioMi^ 
M.  93.  3  JBrown'a  a  JL.  9lit.  1  hMrrtK84^  iT.  ftBpbf4..l 
Itob.  Rep.  165.  177.  909t  104.  H^.  4  |U>lh  >•  910.  §04. 6i.  44. 
73.  333.  315.  d  T.  Rq^.  5iQ.  554,  4|5.  4fi(>:  ^  Mo^  U  P.  34% 
4  Plac.  p>m.  3  Brown's  C.  l^.  331.  3ji^.  9^.  34.  3M.  3  Jk^ 
«4.  59.  4  D41-  29^  303.   1  BhMyi  rip. 

fVi^Mng$onf  stopped  %;  DalifM,  in  «het  peK  of  hie  wgf- 
P^t  in  which  he  Jra3  endeyroiinilf  to  pvoyo^  th«t  tho  cargl» 
was- enemies'  property;  observing  that  if- the  eaiiae  abkiuM  tum 
on  th^  point,  he  sbouhl  >ttot  44#4e  it  irhtHHit  ftmher  piWi 
the  evideiMre  to  y|?e  the  proppriy'^.beloog  to  tho  cWmint,  ' 
M*g  YtTy  strong,  thoogji  t|ere  %•»  soiae  obfli;iiiiiy  m  nelatisft 
tffhipbilB  of  lading. 

AAe*  Sir.  OfM^had  aiPCiesied  in  U«  «Krf»iM>  md  ted 

'foncl^jifd  hh  ftbservatioas  ip  peepeeC  CD  tho  liqppatche%  thr 

Court  difpfiltd  the  iMtflpy^pH  Mr.  FMumt  lo  Lord  C«Nlor«a«k, 
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tke  emvte;  ^bierrivg,  that  tf  papers  of  tliasJiM  can  pfopetif 
he  kept  back  hy  the  gor^ranont  or  the  judge,  upon  principles 
of  state  pcrficf)  aii4  their  import,  as  it  strilpss  the  judge,  W  sub- 
Aitttted  in  their  room,  (as  to  whkh  no  opinipn  is  g^ven  or  even 
foro^^)  in  this  case,  thefe  agpeara  to  ht  no  necessity  at  this 
Uoie,  ibr  withholding  them  from  the  eo^nsel  fi>r  t&e  appellants* 

Ai  lo  the  great  ^MVtloB  i%  Ike  ciOte,  Iks  CoOK  obsenred, 
that  tke  sentenoe  mi  tlu^  Pistnct  Co«tt  wss  sppro^pA  There 
is  not  m  stogie  objection  mado»to  the  jurisdlctieii«f  ttm  Prize 
Court.;  siid  the  propriety  of  a  iofldemoation,  on  account  of  a 
ditlKe»  carrying  desflfttdies  to  the  Mfefi^v  ^iMth  doM'  net  ap- 
ply wfth  eqoal  Ibro^  to- a  tradixi|;  idith.Uie  mpiy;  and  yift, 
that  thiab  cijuse  of  confiscation  Accordiag  t»«thsNS8J^Mili|ihed 
tiariftime  kw,  is  establishii  by  Ih^deckkiiMi  of  tkit  Coiirt  ik 
?jgiand,  Joag  helbre  tke  Reyoli^ion,  snd  ^Jugpst  aa  gsr  back  m^ 
tke  deeisfons  of  .tli^t  Court  can  be  tr^ed.  That  Court,  eposi* 
dets'  the  pco^erty  ff  a  siibjeol  so  Cl^sged^  as  enemie^  pro- 
per^, and  the  ovnet,  fira  hac  'vke,  as  m  eneipy.  l%e  com-, 
ftion  lav  Courtsi  i^uld  treat  him  personally  as  a  tcaltor,  or  aa 
gpiky  joS  a  mi^^^unea^ociii  as  the  cui|  might  tura  o«k  , 

Tbffe  ia/)o  ililkpMHie  aa  tQKfprjadio|f|i%QS  the  right  of  coii^ 
fy^jtiaihbetyeeiith^'two  eaieayJBxoepi  th«t  tke<»ftsce  of  ettt- 
r]^«lg  4eepfktcl|SB  tb  the  enemy  iir  most  dattgerotis. 
.'.The  dlil^atches  in  questiotssftkiatn  information  respeatin^^ 
tiie  BtKte  of  preparatioar  In  which  Ike  United  States  were,  in 
respect  to4)pr  navy ;  the  forqe  of  wur  frigates  f  tke  disposition' ^ 
*of  ousd0»ver&impt ;« foi  contaifw^  recammendalmi  to  the  Bii-^ 
tiah yvewoteim mjm sfiidian a  iw» m tk»  Mtatmmnm^m 
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GiLPiiTi  vt.  CoiriEquA. 

V 

AcGon  on  tb«  cite  on' t  Miten  conttact,  bj  wldifh  liie  dmidant»'  )t  Cn- 

toa,  ft0Med  to  defirer  to  tbe  plmntHA*  wpftcjfgo,  for  the  |MllifR^  • 

^ntityoTtn,  At  certufal  9fieeib'4i»M^teto%e0!e8fa»  piin^  ai4  inl 

.cHop.    TbebNMlkWM»tiiiittketiudri|reMdwiii  «otorthe^«lilgp 

mentioned,  but  inferioi^te.^  '     '    '  . 

Bvideoce  of  convemtioaB*  befvei^^^  supv^SMS^  <if  ^^  pUMiffV  aUp, 
And  the  defendant,  previous  to,  and  kadk]|^  to  the  contract  tendinis  to, 
explain  or  yaiy  it,  is  improper. 

A  deposn^n  taken  on  the  Srect  interro^toiiefl^  camiot  be  retfl,  if  the  eras  ^ 
hrtenogatories  ivcie  not  put ;  and  the  cmmiaa  will ckatroy  dKtlepo»> 
tjon;  wfatthct  it  WIm  th<  AJlKif  the  iwiHwnnm  Mi»itby<iiwrpMt|r> 

Itia  BO  objeitkm  lo  a  depositiaor  t^  it  ii  writtan  in  Englhh,  ahhc^l^   . 

,  tfae-ooaimjflsionen  were  Dutclnen;  and  it  does  not  appear,  that  there 
waa  A  sworn  inteipreter,  and  that  the  witness^  were  examined  Mpen  the 
GOOBs  intorogAtorie%  at  the  time  they  aoswered^iB  cbieX,  but  answered 
them  alterwafda— or  fhAt  the  cleifc  of  the  oammisiSonerB  wsAnot  swoin. 

JJBM  actfton  M^  fat  a  breach  of  ooirtraet,  in  nOt  dttiftnng  teaa  of  a 
liin  ^fliSti^  the  plainitf^  Mmot  be  peMHttod  to  impdlefiaiid  to  the 
iMm^  hrgi^cvidcw^liiiiiigte-ih>w»»ttdlptfa> 
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TERii^  ^^».  ^^ 


GUpins  Off.  Conaeqwk      - 
.    oritotaMP!lMi<fe|piMbefiiiMiw9tffi»jb^ 

"Ibe  dtlbi^UBit  caon^t  jriFe  'm  evidenot  igaJnA-lhe  plauitifi,  a  paper  sent 
.-  by  Hype  and  «ompanjr,  at  AioaUidain,  Ae  iliantiffs'  agents^  to  KAer, 
one  of  th«  ihlppen  of  the  fturfg^ ;  his  interest  belM^  quite  diatiiict  frooi 
that  of  «it  pltf Dttfa.    '  ':  *:         ^ 

tile  '0liaia0kj0iy  fomum  witMe»a»  t»  ^rpfj&tk  m iMilii  t>  eridoMe 

frMrti  cornea  out  upyi^e  ip.ffi^wPa  ^Wtoiilgfc  tf  wi|licaiea<  butoo^ 

mA  the  •rideii^  be  now  aSet^Jn  not  rendered  ^eceasjT  to  irpel  iofer- 
CBtea  to  bo  dhiwn  from  new  testimom^vcn  I9  the  defendant 

llie  exankntion  made  by  the  aaperoarg^,  oJT  a  Miinple  cheat,  and  hit  hOf* 
kig  approved  «f  it;  do  not  prevent  the  claim  of  thte  plaftitUTa  to  indenaill', 
if  the  teaa  toiwred  wtumH  of  th»f  iilMl|  1  ili  hHiwI  fcf. 

ToooccrthfeilM^omiliflf  Ifc^iildPi^^  !■  «yii^  H^  jitiinlilil  i<|lii1i 

1t«  teiibe  bnNk  oH  c^piwt  Ivdiitow  ti«l<«  <^^ 
.j«]»HtOGopid«r.ttw«||iof  i|)fi|BMat«ia  n^^  wim  ihei:  hqib 
#90flod  of»  ogt  ^omp«<^  thexB^Mtbthe^eaof  ftherteoByiMlMte^ 
nbhi^g  the  mnotmi^  but  the  rate,  of  the  lata ;  and  Id  opply  this  rtUi  to, 
iSk%  prices  of  the  articles  of  the  &A  quoK^  at  CantoOf  aoil  in  the  abn— ce 
of  other  ofvidonpe,  lie  piicei#gvdbd  on  in  tkr  eofttnot  may  be  taken.  - 
Hb  obiorio  tbe  si^p^Ol^ttas^  b^  the  jHuitmsuff^  uTbai^i^,  eon  be  sua- 


3fhiS^  ^e  pll^atillb,  #lih  tb«  fkfoiKiap^  in  Canton,  i»  writ- 
tat|M  under  asri  §  wlfTwbf  tho  4tfen<^  aUrped  to  ifiif^ 
Id  Ihi  Nid  fliH>er«aa|pQi  R.  Fisiker^  a,carg!p«C  t^  for  the  f&m- 
fljrlvaiMii  Pa|ftiet»  at  oertUMi  i^nc»p^  tn.^  i%  tj^  ooaUMt  1  thf 
BM»»4»MMibi  pliNt^y  iLiid^ai  Ih*  first  cb$^.  YJie  breacj^ 
lAiU.ai^  UMa  tb^Hlfas  wort  »ob.  ^  tbe  (paliiir  jiated  in 4|ie  c«- 

Skom^bttOtUh  pffOTcdy  tb»t  ito  P«uB^wAi»  Packet  «w 
limdod^  CintoMiV  t865«  wWb  ob^t  aopoa  ttolhtfs  ba.  opeeio^ 
wberaof  oDe-half  wn  Bhippiil  J9  Ike  ^lauitill|»  00  tkoir  ioifi 
acooiluM,  one-fourtli  hjr  Outant^  and  pae-fovtllb  by.  tlcvJ^M 
FWwb;  iniiliijiafcuit.  U^  iHKarii^jwrtl'  imT  vteMp^.  |Ud- 
tiohflraa#J«iic»Riafl^HaifftMtotit«biiNte  sifMraw*.- 

VoL^II,  ...  A  i 


*Wf  ^BNKfiYLV^dpJl^ 


lupins  ot.  Conaeqm. 
.^^, : — 


goe^,  and  « imtrlSf  tiistriictMiB  given  t»  4tm  ^T  ^^  •kipperii 
stating  their  separate  interest;  «Dd  fbat  the  ie«i  to  be  poretms* 
edi  were  to  be  marked  with  the  names  of  Ibe  respective  &hip* 
pers,  according^  to  their  interest§j  as  above  naentioned,  Mr; 
Redwood  Fisher  %m9  evidence,  ibat  tipKi  getdng  to  Canton, 
be  aecured  UMiahip  «v%k  Ikft  ^cfeadanl,  aiHl  mi§T9^jt^  iht 
contract  8tat4d  i»tto-devbffatkNK     ..- 

The  defendant's  dbuns^ff,  objected  tn  Bvijinca  Mi|g  givt»«f 
any  conversations  with  the  defeitfanf  leading  to  Xhi  conlntety 
and  tending  to  expl&iny  of  at  aU  to  vary  it^  and  cRed  S  Wo* 
517.  1  Jphm.  Rap»4i4.  453.  5  Idem,.  199.  2£UiiDea,  155.  S 
Bos.  8c  PMI.^ff9.-U]^^6.«  .  .       ,«.  .      ^ 

J9§  i^  C^uri,  EviAa^ffOk  m  niliiltio  «tir>ar]M||  iHHnan  |i 
improper ;  41  conftijiriuMi  faodiikg!^  tkt  oanttiKtf ate  «irg- 
'ediil  it;  aiid  if  tbee^ence  aUred  tM»e girtMi^  fa oalfio con- 
firm the  contract,  (as  staled  by  the  pAintiffb*  totmsd,)  theHi  it 
it  is  improper,  because  uMeCessary  ;  the  defendaiK  not  mean- 
in^^  (a*  h|ft  C9pnel  decl^res,)^tvnppacb  i|* 
^  Tiie  dcliypgy  irfil|^||nmj  mA  >he|iayBg>^||r  |bqa,  Tf^r^pro»- 
ed.  The  eacgo  was  brougllt  W  PhiladelfAia,  in  A.ttgiiail806»  in 
good  ordor ;  aftd,  (^abcept  about  %w9  buDd|^4  aQ^  syit^eii  boxes 
wMcfi  tprere  aek),)  rmnotned  in  wmnt  till  M  web  1 607,  wb^nJIi^ 
.sent  to  Aiii«tei€ain,  tonstgtiod  to  H^e  kXIo.>  w)io  plmimMiiw 
the  Urarehottae  of  the  Bial  India  ^ffipanyt,  who  bate  tke^«K- 
dualve  privilege  dP  selling  teas.  These  «eas^  attongstioOiefs 
in  tho  possession 'ol  tfab  conpafiyy  wore  spUl  at  pOMie  aide,  as- 
'^ording  to  tho  mage,  part  ^lAagoat  I8i7|  mA  thetoMooin 
Ally  idoe ;  of  nbM  aslesy  pnnisdt  csipies  «wo  mafc  o«t  of 
tbe  whofe  srtlesi'fltf  » usoal,^  pUdijijoasded  to  the  pWMIfe; 
from  a  compoiiaon  of  IrMeli  saM,  it  appeared,  that  Hlo  plain- 
tiffs' tecii  sold  R^rieas  ^thao  iome  otber  toos*of  ^e  sameJsiaii, 
mSck  ooe  of  4ie  islteossea  mif^kmud  ^  tbeir  being  of  inferior 

TM.  plsimiA  dK«ei  in  ii!fid(MMe,€ai«n  Aspmiiinna  aahsn 
oiMer  a  conattinloA  mAaamttm*  wUi^  w«n  obfoaed  to  for 


^      * 
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^    Gilpias  M.  OroseqitB.' 

Mius  fellowi&f  relM>ns.  I.  One  ef  the  '4efKwitib«8  vat  takistt 
iqH>i|  th«  direct  intarrog;|^tdries  «f  the  pAnkitilfe,  tot  Ifto  crvas  icvy 
ttrrogatories  wtr^rmt  put  tatlps  iritntes.  3.  Tb«-4cpotitiona 
«re  writteflTiaEtigHth,  ttoii|;h  the  eonunMioners  are  Dutch- 
itfbii ;  ftM  it  4k>e»-«tiNqipea1^,  ttat  Ihtrci  lirtt  » twom  interpre- 
|ert  3«  Tlie  crowr  ktc^ro^oiies  tote  not  pi^  I9  each  wit&ess) 
tl^er  he  bat  answiired  the  ttcg#t  kiieri^e^torilBi;  hut  after  theji 
have  been  tmaweff^dl  lifi^H\he  vUlietlKt.  4.  "Vhe  cotnmitsion- 
ert  and  the  c1«4l  weF»  iMfrrmtM.'.^tt  afi^we*  tliht  j&iBt  objec- 
tion^liJ^lialHrli^thiltlK  m^  fmttii^  tb€xiw  intAmigl^igta 
OTB  tii#faultsif  the  #efendan#8  eomm^fklmot  or  %Q^nty  imtf 
tllM^Ave,  ought  mt  iifclg^iig  the  ihipiij|ik>lt  Jfy  the  Ctov^ 
•rts  a  gj««l  aOfiiaB>4<yeidlttfc  ^iMMlMiOiier  4ippoifiM  b^rth* 
4ek0dant9  Ma  agei«t «  itt  S  a^p<^eii  >by  tbl>  Oourt,  tbtitigli 
ftonlnaitM  bf  the  pairtyV  w^U  no  moM  the  a^ent  ^  the  ^itxf 
ItQiDinatiif^hiTn,  iAm  »n  aiJiltmiir'lt  the  agent  of  ijie  {AHf 
1*0  ieboosiSi^  bin.*  The  ptrJoul*r1iepQilMiB  oj^geeted^  hdK 
oasse  tkb  croea  iitlorragalttnsb  weM  im^  poty  isam^ft  be  v^dlM 
bat  that  o^jectkn^dftet  iM  ^ppVf  (»  tbe  otter  dh^poaliions 
Mmb  bMterOfie  B»neM«Moi^.  1lfi«>^  »  m^tlie  aMji^Mlest  wetgiit 
ktiiipmber  oT^Ibi  <4i$M^  tauthie^coatoittioi^     - 

,Tllbt  plainMb  hantg  efbrfti  cridenoe,  GAfcuhtad^'tci.  sho«| 
that  tfteribe  tfopitouMioiiAnadB  bf^e  pii»chaier»ef  tai^y  thep 
Miy  beebasged, -and  teair'of  a  different  i|ualltf  wpote^  opm 
tlHfwrahttaer^tbe  Comt  ttatedtthatlUb  action  beings. opdii  llif 
coBtract,  lib  evideoce  ought  to  be»  ^tveoj^  Mealated  i»  impiilt 
fimtf  t9  itk  Mbmbnt.^  ft  it  oxH  aMh^tnt  ftb  ili»driendaDt  «i 
showy  that  the  teat  whieklrera  exaiilined  bfib*  aapercavge^ 
anumgitd  the  dcacrtptifc^  in  ■  xh^  ^qjWtratt,  tf  tbo^  wbtch  were 
MMrefed4NiiliiV#  dM  not.  ^iia  mm  hwrnd  to  Miter  them  of- 
that  qMbf  «n  boards nnlete  the  itfpercafgo  received. them  on 
liWPie tjlt,hia  1^.  «    ^    .  •   .  .     v      *» 

'  '<%>>» part  eff  fte  iltfiMrfam^  it  iilit«pKo>mdy  Ihtt  iba.aaag^ 
mreaMsm  wm  l«Mi»  Ameritaa  iaer4|antt.lo  taenre  jiriib  ond^ 
eftiiBHii|»gw   fS^imm  €mi^.<ill>d<be  mittotf^ast,  aitf  jtf 


ti 


I 


Ub  exuiiMiifln.  If,  afMlMHfiat^  hjvilelft  «Rd  Uik^ 
Tice  erf  others  ^  irikittMi  jiid^nieiit^«te  rfHoi,  M  «pprQTCpy  tte 
vhole  quantity  pifisfiModift  mm  «#the  m^Ukhvc,  HlM^reOi* 
cheats  «re  weigk^«iidfnrfhtil|  i»fl  tiMi^)  th«r  nmtL  dkff 
k  M  tent  d««rMn  oM  «f  Hhe  1Id%  teats  t#  Wompea,  ah^i 
tweire  milee  htm  Cantai^  wHare  die  d|p  ^4**  mgoMiaMLTMt 
t^  purcWbev  i«i^  if  ke  fiiaat^  atimina  oreip  ffaaat  ef  ^ei^ 
tlMgi^thhrls  unamn*!  «M  lie-iiiaf»4f  he  plniiwilnfg»i<i»aii 
<b4»tca<iiT4t»  a^pil,«dAc<Mai;Mi%ktoilmJ^  Clpt 

it  to  tl 


*  The  ^bljantofforetin  nMum,  a  p«per.«bir«r  Ihitair 
ftshon  «e  oi  c|»^thlppiP%-MA4lelWorec||io  tho  4iApidMt  hp 
tkim^  eaoeni  nt^Kiiw iiMWii,'  at  accaiiiit  of  jiIio.4Jm^  tba 

itWe  o^gr«f  JMla  aett|^.AflM«WirflnW8iMtf  ta  Hofia  k  Co. 

J^  4*e  <9miti^.    fkhen  |laMntran4  ihr  ffaMKl  wat«  a^ 

pcrmte,  tmH^  joiiitownefatttMiaitfa;  i»iftliM*aiifMi 

improper  Id  gi«»  in  oaideaao,  in  tMb  afUaOy  aMlfelfccaaiiii^lqpa-hf 

Hope  k  iCoi  to  M»«  FMier,  alMftglt  "^  inrfaKii  to  t,amitH  an 

OccouoMrftlie  lalea  «f  then«Btira.ct«%o  ;  «lie  da|MMiachnoa^ 

Mjiinl^  at^fiie  ^mm  he  offers  it,  thaHie  daaa  ^oi  <Hiw  ^  it»t 

foadl  tho^eouiit  e#  soMrlrom  Hope  Ih  Cb.,  ivhWi  lM«|#ft 

fivoii  imevManoa^hf  4iia  plhiiMifin  if^  • 

.If  After  illk  Mk}0mLtL  ktrnt^bnt^  lia»fwiap» ^M*  iMmMkol^, 

toad  to  etaiitee  aritneihes  as  to  ^W^nslom  opohsn  of  bf  tf^ 

^fendaflii%  ifj^mtaiis,  ki  sMpiiotf  to  tka  ^yttnahashig 

Jpanton.    ^  4k.  'ComMm  la  ^omnbpeohiBr^  ytoa  aMOslWl 

•eaaas  on  l|iis  stth}ei»;  andlis nhthtng  nallr  on  that  a0h|ho< 

toan  ^ei^  cridence/it  iriuU  he  improper  iof  the 

.  ||||aitt>lo  exanHtt^  nitoiitaa  iaii|iiii<hn        ^ 

ttM^  he  aaiyhNaKNiiaia  ma  aaparanayi  aa«tifpliiR  0tmtmf 

rhich  hil  nwasi  ottooilisfl|>ifcl<na1i|i<>iiBB|jWiif»ft 
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li[tfllb«0O  a&mggbd  «i^ikBie  frcNtt 'i%fe  PeiiA* 
PiBlMi  |p4  Also,  «|^  refill jsn  atgwuent  w^lvk  tbe  4m^ 
If  MMiflHRif  hmN  MttoMfcaftMiw^irg^t  thwa  k  waar 
dtttjK  of  tl».fliMH%^  agywigo,  '<»*jiay  esaniMd  lor 
feimsel^  all  Hm  teat ^  und  that ift  irs»*iite  ptofninMl,  eititer  tbat  ** 
hr fcad  ^oft>/ao»  mdMmmMtM^t  ibO  tfcafc  iwgiag  aeglocied  to 
#i  a», ite ^iefMhnt  ww^amfcillkt  That  imm^mi  to  provei 
tlW|<<MMi>  iliiiiilittp  tQ>i^1»yjt|ii<imia  bm  iMd  not  ozamine 

^|p%0»4teaft    tiii  #Ae  iEMiri;   At  t«Mi^  fCHrirf  ,tte 


tte  «rfiH|^  ii^m^  tbr  iifciriaii,  tfcat  tte  pWatift'^ 

ipa^  aai  iM0»  ««iiiMl  «i  A 
iJbem,  or  ftm  tttof  taiglitt  kiMre  A>ae  ^m,  ni  weiii  iilfliiifcii# 
goOly  «f  a  ftiiiy  ndgllifeiice)  in  te^oiog  ao.  Tke-'evideaco 
iligrtl  in'  to  |:iTta»  i»ri^  «tb  |iakit.0f  iHni^fNficipiav* 

The  plaiBtUK  ttmni^,  ift'ihair  aipnaMik  ^  ^mt-tto  omt 
inoriff  ta#She  |i»iraa  whkhthnaa  i|M  ooutnsiiod  at  the  Am* 

0  the  aame  dM^gfaalion,  waa 
:liUNia  pn^ihm  iktf  mtmiBfi  priiMh,  wA  ^'tim,Sr^ 

hf  tiii  Miiv^ ;  ted  thU  ia  aafstrtaiaiat 
nqpiditf  ^ttM  MaaiJbf  a^tfpBx^^bm^tMm  atwhi0l  ttoy 

fl  ailMK4M«  of  the  aaaae  *a»>inainntiofc»  th* 
to  te  Mrie  iHth  ll«wi  bMea  ivhiclh  toU  fe# 
the  hjghrtfcpriraai  m^mmMfh^ikmmml^^mH^  vhahi^MDt 
^tkf,  ta^r iiMh«feaeta» «tfi of  viMr nhdl^  faw  ifcMli  weraa^. 
iei4ed.  AirfUplAi  oali»aiU»  Umi  daaagea,  thafiewitiffs  iwao 

^^k^te  Sidit  by  Mohange, . 
mtf  iaarnpaw  mak  iiBai»oo»had they  najSciyaftk;  awl 
aM»  JHlliaat  upoo  ilia  laheio, 

IWitf «reoda«l  iiiiift,  M^Vtho  ai^CHrgoea  we««  «tfW^ 
lAh  tlw«iri4  taa%jfc^ft  Kfo^jt  WiiJ  theawatree^^heir  ow««a{ 

of  the  OQirtfa^  aiiat  ahidt 
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theiAiiitHfo' JMimlM  tiipotfOie  subject  W\]«M|f.^  VlHRt^ 
t^mmI,  iMkiitt^  «erifeit  ftt  CiiMii  a^il  of  lli»«e«Mi4Br  «pi  hM» 
teas,  the  celitract  ea^lHt  <»  be  CMiltffi*it  in  ^gfcwiicft  1»  fh# 
circumstance,  i&  iT^  «ma  su«h  pagie,  int  clifiprt^aB,  ift 
were  tobe  gotai^th^tiqie.       ^  ^ 

They  'mmUfA^  that  A10  i^M  of  a  9««Mtf  the  ca^co  tt  PUIm 
delphia,  wiUi  iTlipfa  *e  yilpiiliffmiitfii  aataal«i»  heMfti^  Ml 
Gliipn  is  made  a«  aceoMl  yi/N^mj^itg^f  Is  «a>d»||!itifc  tlfer  . 
the  qiHiMfr  «f  dhriidnlftf^wsi^nirUolitlMN^  ^ 

c*mortff«9k  ^tmt  eil ti»>  the^a^ts ef the uliiipi'  twm. 
at  Amtmimj  ahoi9nie««»mfpr«(UirMf  Ae  «i*agep-pr||a  «f 
«he  wlKle  ef  CUV*  den^^^i^^lil^l^»*^>*aitely^^  it  i«M|l«^  : 
j>aM>)  Hi^t  tiii».yia»tiih  had  mt  M  pi»tm»i[ofi»tsii%  aailj%< 
at  all  eiMfo,  tbefar  claim  i|p  v%fiiwM«rrV«lBe  htmw<li|thiit 
they  iMe.«  ceiisider«Me  i^rdfit  i^Mi  A^  wMl  vip^^v 

vpui  «|a^  ti|p  WMKU>  fiiwMlf  <4%eaNkheiflefis»daBt  to  de- 
Kver  to  the  pfadnliib'  supivesr|pM%  a  ceriaia  .if^fciitllf  ff  teaa^ 
ef  diffei-tiit^hjiida,  «t  8tipiite||d  |ifeiiH*^8iiifieili^he<fraafa^ 
primes  aHil  oCi^lie  Ait  cho^  to  their  eaUstt  aliMhatk|ni  'She 
traeme«iipgof(liewindb^«<]lpiigi^ivdtffimclk^  \ 

ter  of  whi^  s4»ma  to  ha«s  hfil»  iiAyonad  *mi  fMl  aaat,  «•* 
to  haVe  been  ftacorponted  into  the  pioocditttts  lai^HRg^tf  iHi 
MuntryO,^  of  eodhtoe  faniliar  %o  a  finfmt  mrmikmW^  ml  01/^* 
liehotiir  tolMig»i<lad.by<ii»^  Usaj W^^MTnoiU    Th|(hoil^j|p^  ^ 
dbno,  it%4kM  admittgi  h»  %hi^<tBftrtiiiot*sn[iO|||Mhlt  W^it  €od|^ 
oa^oa  was  bopad  to  deliver  tada  tf  tho  4A«^dlhoit  ^aMty  1  feiflr 
Ihey  oomend-^i.   Thatj<Ki4hD»tupeo«|i<gooi  |rore*MMi^Ml 
(which  they^esprcaaod  ih»u^iii#  in  thok  iottip>jJ». tM^ilMi  1 


« 


to  be,  bf  atating  that  thQ  car§o«j 
the  first  qoalityO  tbat«le  ptalBtifflfrciittot*«ft«nyardao|(}^«Ms 
j^e  quality,  in  an  actioo  opon  thdl  Doo^mct ;  an^-S. 
woida,  as  dca<9lf|iioo4rf  ihe  ^0%^  alio^ 
IMbnea  to  thd  aoiOMi  of  iho  yooTi  oH 
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ipAi  fts  l^en  y  •▼Ickmui^lto'iMurclifMir  vover  examioet^  ike 

|m»  wkk  wiiich  tto  iM<ir^^  <|n>ii%|<V  iifdUiytdapi  more  than  (be 

^ijialcr  ch^flRblcli  »aMt  toMAi^tl»t  puf]^8«;  reljriog  upon 

00  Hoog  mif  ckan^  t)M(  t|^  fa^tfjolflie^  entjiM  parcel  of  eaeli 

4f^omil^Mm^jffTSi  coTiSBO|gwl  yiUk  the<f  an^i^Mnt.    Besides, 

if  |l|i^«iiitfacMpQD  «f  ,l4|B  pmiMinty  «i|{|iy  ^feutd  or  iiapli- 

cdp  oaa  d^|»««»a  M[ji|||  UMi'Mceasity  oC  ihe-toa  aniTMPuif  the 

^alily!  mimljled  m  tlii#c»Dtraot»  k9»  diasatiAgijpa,  lH»ifevef 

iDlfi|ipiWi  a^tWBraiwtwfcl^,  iaio1itp|pfpt  ihe-HflllaV  4fom  fbh 

filiijl^^  contr^    Th«fig|  mnn^U  <tf  the4:oMract  fs;  OmA 

IgMH^teae  a^  b6«f  Jte'^Mpraed  tatUtjFfurack  aa^the  ptirchaaea 

MkI»«^  lpB»  >i«pDiiiia|iQa»  fo  ^  |fi|tMfieii  with.    The  docla? 

Mbbn^flf  0^  «^fen«i|ppH fHat  l^ejMiBp  ma  eC  O^e  fimfc  i«uar 

lity,  made,  as  they  W0eip  iq  thia  ca|»e,  Without  exaalinatioD,  could 

4ql9r  have^fifni  uptfMg^  faith  ^  th»iHiBl||ict»  a^  t^e  honoar 

•d4  ju^piMlit  <if  ihiiLiteftedanli  t«..TI^|ji|^i|alityj«f  the|}cas  e^ 

fai^io  he^.ihii%<ynd»  ateukl,  i^rtaiqly  he  co^aliered  in  refers 

enoi  la  jthe  tnimiqtjieilinjnf  Cat^fVD)  so  9  to  psflalude  a  con** 

ilTniatirO,  •haeh-  vouULcmqimI  Ih^efeiulaa*  to  deliver  teas  not 

^  y«uaBf ^*aiifM  i^^i*  4^^  ^ipdfCiilDa.    j|Ml^  if  l|p  advanced 

aanaon  df^fp^naal^  aboiild  he.wdAkted  jU9  cpmsQi  the  ;geae- 

«il  and  m>Tg§^^infx»ma^i0ftit  tho  conaract,  it  j/f9^  he  di&r 

^g^t  injury '-wl<ia  t^9lpp;  and  si«^  a.cottstructioja'inii^ 

4^cUon  the  <]|livef])y|f*il^iprior  teas,  in  the  i^t  of  the  coi»^ 

traai>  ii^^-srtgfribtjffffc^jthniisrfytiii^  »>^>  th^defiand- 

aJUi  oaght  %haaia  hflfVBt  ^aMfcar  from  this  or^ji^  other  dk" 

^iitf »iij  n/  |i»  toegy  jpy  couldi9||i<|»mpiy  sirictlfivith  hia  eds* 

fPUPpMflt »  aad,  a^iaq\>wi^y»  Ip  eii||hty  iti  the  liitter  ca^  t^ 

tiivei|iiaUfiedilhe«3e|i|^P^iiafisei.    .      .*  ' 

Thdarne  meaoiiig.  of  tbe>  cipi^ay^iiaing  ascertained,  the 
next,  lUj^siiMi  is,  iirtiethav  it  h^s.bi^eif^fAan  ? 

Ther«i9»ere  iwomedaa^  by>ahfi)h  that- x|i4|Rlir  <>^  ^^^^  ^^^^ 
Ill  I  III  Jl^  nil  r  aKaminatiin  ip  conlpeleBi  jiadsps ;  .aid  c^- 
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fendaat's  riiie  is  «lto  wrong ;  because  it  wduld  result,  in  com* 
paring  teas  vMcb  ought  to  be  of  tbe  first  quality,  with  those 
of  inferior  teas,  so  far  as  inferior  teas  compose  the  quantity^ 
from  which  the  average  is  taken,. and  such  teas  must  neceasa« 
ftty  form  a  part  of  the  average,  if  price  be  the  test  of  qua* 
lity;  Some  nUe,  between  these  extremes,  may  be  more  likely 
to  meet  the  jastice  of  the  case,  which  the  jury  may  probably 
Revise. 

Supposing,  now,  tbat  the  jury  has  settled  all  the  above  points 
to  their  satisfaction ;  that  is,  that  this  eontract  has  been  folfilled, 
as  proved  by  the  sales  at  PhilaMphia-— or  not  fulfiDed,  as  prov- 
ed by  thq  Amsterdam  sales ;  and  in  this  latter  case,  that  the  teas 
lA  question,  ought  to  be  compared  with  tfie  highest  sales,  or  with* 
the  average  price,  or  with  some  price  between  these  extremes 
— ^the  importttit  question Temains—> What  ought  to  be  the  rulei 
by  which  damages  should  be  assessed  ?  The  pluntiffs  claim 
die  difference  between  the  prices  of  their  teas,  and  the  highest 
sales  of  other  teas  at  the  iame  time.^  Besides  the  objection  to 
this  mode,  before  noticed,  there  is  another,  which  is,  that  this 
would  be  to  subject  the  defendant  to  the  casualties  of  a  foreign 
market,  with  which  he  has  nothing  to  do.  The  decisions  upon 
this  point,  in  cases  of  insurance,  have^  strong  bearing  on  the 
question.  la  that,  the  insuved,  if  tbe  foreign  market  be  high, 
may,  with  at  least  a  semblance  of  retfson,  say  to  the  underwri- 
ter, Myooprombed  to  indenmify  me  against  all  loss,  arising 
from  certain  riaks  in  tMs  voyage ;  and  my  loss  is  preeisely  the 
amount  for  which  the  cargo  would  liave  sold,  had  it  arrived 
safe;"  and  the  underwriter  might  use  the  same  language,  in 
caae  the  market  were  low.  Yet  the  decisions  are,  that  the  un- 
derwriter i^  not  to  be  governed  by  the  foreign  maricet.  But  in 
this  case,  the  contract  of  the  defendant  was  merely  to  deliver, 
at  Canton,  teas  of  a  certain  quality.  It  was  nothing  to  him 
what  the  plaintiffs  did  with  them,  at  what  market,  or  at  what  time 
they  might  choose  to  sell  them.  It  would  be  most  unreason- 
abie^  to  hold  the  defendant  bound  to  make  up  losses  ifhich 
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Inight  arifle  out  of  the  speculations  or  miacakolsli^Bs  of  tiie 
plaintmy  to  which  he  was  not  pmy^  and  in  no  i^apecC  conaeot* 
fd.  If  a  man  contract  to  delirer  a  quantity  of  floar,  for  instance, 
bjr  a  particular  day,  and  iUis^  or  delirers  it  of  a  quality  inferier 
to  that  stipulated  for;  aQ  that  can  be  claimed  from  him  in  Uw 
first  case  is,  the  price  of  such  fiour,  at  the  time  and  plaoa 
when  and  wjiere  it  was  to  have  been  delivered,  or  to  make  u^ 
the  difference  in  the  quality.  Be  would  never  be  permitted  te 
reaort  to  a  foreign  market,  to  which  he  might  have  carried  it, 
to  fis  the  standard  of  his  loss. 

Upon  this  principle^  therefore,  the  jury  will  consider  the 
eales  at  Amsterdam,  and  the  compariaon  of  them  witji  those  of 
;  other  teas,  not  as  furnishing  the  amount^  but  the  ref r,  of  lews ; 
and  having  ascertained  that,  whether  it  be  5^  10,  or  any  other 
late  per  cent.,  then  to  apply  that  rate  to  the  prices  of  the  mfft 
articles  of  first  quality,  at  Canton,  where  these  teas  were  dell- 
▼ered;  of  which,  in  the  absence  of  other  ^evidence,  the  prices 
•greed  upon  in  this  contract,  may  be  taken.  The  result  of  this 
operation,  will  fbmish  the  proper  rule  of  damages,  should  yoa 
give  any. 

The  claim  of  the  plaintiffs,  for  Uie  supposed  loss  of  what  thor 
might  have  gained  bp  the  difference  of  exchange  upon  the 
amount  to  which  you  may  think  them  entitled,  is  too  exirava* 
gMit  to  be  treated  seriou^.  They  might  as  well  claim  all  the 
profit  which  aught  have  been  made,  bj  investing  that  money 
in  a  cargo  of  goods,  in  England,  and  then  selling  them  in  the 
United  States,  and  so  on.  As  to  interest,  this  is  a  question 
generally  in  the  discretion  of  a  jury.  But  it  is  not  agreeable 
to  legal  principles,  to  allow  interest  on  unliquidated  and  oen- 
tested  daima,  sounding  so  much  in  damages. 

F€rdUtJbr  5tf 6  d$iU^^4  The  claim  was  upwards  of  22fi90 
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Turn  U1UXX9  Statbs  v«.  Orusbt. 

• 
The  defendant  settled  his  account  at  the  Treasuty  Department  in  1808^  oi| 

which  a  balaiioe  was  slated  i^nat  him.  In  1813»  he  dauned  lurOct 
crafits,  vhicK  wve  MIoweA  to  hiBi»  and  vhieh  Mdneed  te  bahaM 
eUaibd  f rooi  Urn  IB  liOa  The  Oouit  inrtnioked  the  jiny  to  aBow  in- 
teveet  on  the  aotwd  halanae,  from  1808. 

jtVCTION  on  the  cue,  for  the  balance  of  an  account^  settled 
at  the  Treasury  Department.  The  defendant,  under  a  special 
contract  with  the  goyemment,  to  furnish  certain  supplies  to  the 
agny,  received  advances  of  money  i  and  upon  a  settlement  of 
lus  account  at  the  Treasury,  in  May  1808,  a  balance  of  about 
8dOO  doUan  wa^  found  to  be  due  from  him.  He  afterward% 
via.  in  March  1812,  daimeil  other  credits,  which  had  not  been 
allowed  in  May  1808,  but  to  which  the  Treasury  Department, 
in  March  1812,  was  satisfied  he  was  entitled ;  and  being  then 
admitted,  reduced  the  balance  to  1616  dollars.  The  only  ques- 
tion was,  whether  the  United  States  were  entitled  to  interest 
oa  the  1616  dollars,  fpom  May  180^  or  from  March  1813. 

WA%HIJ^G  TOJ^^JustUej  delivered  the  opinicm  of  the  Court. 
Interest  ought  to  be  given  from  the  first  named  period ;  and 
cannot  be  affected  by  the  subsequent  allowance  of  a  credit  not 
known,  nor  perhaps  proved,  when  the  first  settlement  was 
made. 


» 
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Aelkm  for  an  tflfringemeiit  of  the  pfauntiflr'a  patent-riglit  to  akmi-belb  ior 
fire  engiaes.  Tlie  cttfeodants  opposed  the  dilin,  becattae  the  pbhMilF 
had  given  the  uaeof  hb  faiTention  to  the  PhiMelphii  file  coapai^  that 
the  invention  ia  not  an  alarm-bell,  aa  mentioned  in  llie  patent,  nor  a  haae 
or  fire  engine— that  their  bells  differ  in  principle  with  the  j^laintifPa. 

The  pUintif{^  not  having  asa^ed  the  whole  of  bia  title  and  interest  in  the 
invention,  and  no  deed  of  aaaignraent  being  recorded  in  the  office  of  the 
Secretaiy  of  State,  may  recover,  notwithstanding  any  agreement  to  assign. 

The  question,  whether  the  invention  is  new,  will  be  decided,  not  by  the  fact 
that  bells  are  not  new,  hut  whether  the  mode  of  ringing  them,  by  tlto 
motion  of  the  engine,  and  not  by  manual  action,  ia  new. 

The  thing  for  which  the  patent  ia  granted  should  be  trulynnd  fiifly  described 
in  the  specification.  The  matten  not  diwloaed  must  appear  to  hare  been 
concealed  for  the  purpose  of  deceiving  the  public. 

If  an  invention  is  an  improvement  in  the^prindpU  of  a  machine  fb^  which 
a  patent  has  been  granted,  it  is  not  a  violation  of  the  patent — if  it  is  an 
improvement  in  the  fonUf  it  is  such  a  violation. 

Action  for  the  violation  of  the  plaihtiff'i  pHtent-right  ^^ 
alarm^belh  for  fire  engines. 

The  specification  states  the  bell  to'  be  attached  to  a  horizon- 
tal piece  of  iron,  fixed  into  an  upright  elastic  piece,  the  vibra- 
tions* of  which  are  regulated  by  a  ball  of  four  or  five  pounds  on 
the  top — the  whole  frame  being  fastened  t>n  the  engine,  and  the 
bell  made  to  ring  by  the  motion  of  the  wheels  on  which  the 
engine  is  fined.  These  bells  were  used  on  the  Philadelphia  fire 
hose  engine^  for  whose  use  the  plaintiff  particularly  intended 
it,  for  the  purpose  of  informing  the  members,  at  night,  where 
to  find  it.  The  defendants,  being  members  of  another  hose 
company,  erected  on  that  engine  a  frame  somewhat  like  gate- 
postd^  with  a  post  across,  to  which  were  auspeoded  two  beUs^ 
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attached,  like  the  house-belis,  tp  a  circular  elastic  ipivlig.  This 
18  the  aQeged  Tiilation. 

The  objeetions  to  tJie  plaintiff ^s  reeoYery  were^^l.  That  hu 
ceuiiftel  stated,  iq  the'opening,  that  plyintiff'  had  given  the  use 
of  his  inTentlon  to  the  Pldtadelphia  ire  company.  3.  That  this 
k  neither  a  new  nor  a  usefiii  investion.  S.  That  it  is  called,  in 
the  patent*  an  alarm-bett  lor  a  fire  engine ;  whereas,  it  is  not 
iatoided  to  give  an  alarm,  but  ^merely  to  distinguish  the  mem- 
bers of  tlie  Fhiladelphia  company  from  other  companies ;  and 
that  a  hose  en^oe  is  not  a  fire  engine.  •  Some  other  objections 
were  made  to  the  spacifieatioB/  4.  That  the  bells  used  by  the 
defisodants  are  en  anentkeiy  c^ierent  principle  from  those  of 
the  plaintiff. 

WJtBHIJ^GTbJ^i^  Jiuiicej  charged  the  jury.  First  point: 
The  plaintiff  is  sntitlsdvto  vecover  wk  law,  no  matter  what  pri- 
vate agreement  subsists  between  lum  and  any  other  person  or 
persons,  unless  he  has  made  a  legal  assignment  and  transfer  of 
his  interest  in  the  invention:  now,  In  this  case,  it  does  not  ap- 
pear that  such  an  assignment  has  been  made. 

3.  Whether  this  is  a  new  and  useful  invention,  you  must  de- 
cide. Biit  the  question  is  not,  whether  bells  to  give  alarm  or 
notice  are  new,  but  whether  the  use  and  application  of  them 
to  fire  engines,  to  be  rung,  not  by  manual  action,  but  by  the 
motion  of  the  carriage,  for  the  purpose  of  alarm  or  notice,  is 
a  new  invention,  or  improvement  of  an  old  one  ?  The  power 
of  steam  is  not  new,  and  yet  its  application  for  propelling  boats 
would  be  considered  as  such.  Nevertheless,  you  must  decide, 
on  the  evidence,  whether  the  application  of  these  bells  to  fire 
engines  is  new.  As  to  the  question  of  its  utility,  it  is  proved 
that  the  plaintiff  has  received  fifty  dollars, from  one  fire  com- 
pany in  Baltimore,  for  the  privilege  of  using  his  invention ;  and 
the  fire  insurance  companies  of  this  city,  by  voting  sums  of 
money  to  the  Philadelphia  fire  company,  on  account  of  their 
using  tliem>  is  some  evidence  of  their  opinion. 
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3.  TUs  is  caUed,  in  the  patent  an  aUrm-batt;  and  to  k  cav- 
tainlj  ia»  flo  fiu*  as  it  mayg^venoticeof  a£re  lo  tliaiBtaaUlaBt% 
and  to  the  memhera  of  the  company  of  the  engine  to  which 
they  beh»g*  A  hoae  engine  may  at  ptoperfy  he  called  a  iiie 
engine,  as  any  other  used  A^reKtittgtdahingfiie.  It  ia  into,  Uiaft 
the  thing  ler  which  the  patant  ia  gaanted  should  be  truly  and 
fiilly  deacrihed  in  the  tpedfieatioo;  hnt  if  thia  ia  dena^  ao  aa 
clearly  to  dittingnlth  it  torn  all  other  fhinga  before  kaowBi 
and  so  aa  to  enaUe  any  perton  tkilled  in  the  art  of  which  it  ia 
a  branch)  or  with  which  it  ia  moat  neariy  connected*  to  make 
and  use  the  tame,<  it  is  tuftcitnt  the  mattera  not  ditcleaed 
muBt  appear  to  have  been  concealed  for  the  pnrpoae  of  deee&T* 
jag  the  public,  to  invalidate  the  patent. 

4.  The  last  question  is,  hare  the  defendants,  by  the  dcTising 
or  using  their  bells,  TmlaCed  the  plaintiff^  i|ght  ?  The  inqui- 
ries under  thia  head  are*«-let«  Are  the  defondanta'  bdls,  as  usad 
by  them,  an  improvement  of  the  pkimiff' a  ?  You  hare  teen  and 
tried  both,  and  can  decide.  3d.  Is  it  an  improrement  in  the 
principle  or'ln  the  form  ?  If  the  fonner^  then  it  is  no  inranott 
of  the  plaintiff's  pririleg^^if  the  latter,  it  ia. 

Verdkt  far  Mfgmdmua* 
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>etit  qn  boDd,  owrfatowiA  ftr  lh»  dUiftefxaCft  good  «i4  liwidtidt  to 

had  ki  Tmifimi  to  w^duhe  liifrniMit  pleodod  pwfciwanftr,    . 
Tbe  Mnreyoci  of  4ie  oomily,  who  officUly  ko^v  tint  certrin  hmdg  vc  oor 

▼ered  withyriar  fopf^grflb  uo  competent  wHoenes  to  piove  the  maOi 
A  Gcmnected  map  of  a  number  of  8iinrey8»  which  had  been  recorded  m  the 

county,  if  eridencet  aoeompuiied  by  the  ezpUmutioBt  of  the  iur7eyQfBy 

without  pioduciDg  the  oepamte  tmrveyw. 
Motutrytad  marnj  do  no^  hi  Tiiffam^  ooiivej  te  kjgnl  eftate  a  kadu 

ci» of  the  iiiHMwi  wealth. 

Action  oa  « .toad,  dsUd  %M  A^ nl  1796,  with  oondiixMi 
that  ihw  ddflodMiC  alNioM  procuiw,  withif  dghlccn  months,  aad 
MiTor  l»  the  pblotiff,  a  good  and  lawful  grant  from  the  stale 
of  Vifginia,  free  and  clear  of  all  disputes  and  cacumbrancea 
whatsoever,  tor  1000  acses  of  land  ha  Virgii^  dcacribed  in  the 
coiiditioB* 

Upon  oyer,  the  defendant  pleaded  performance,  generally. 
R^licatiaii,  that  the  defendant  has  not  procured-  and  deli?ered 
a  good  aad  lawfcl  patent,  toe  and  oleer  «f  oH  disputes  and  etf* 
cumbraaoas;  tliatsme  it  isyliediddelirerapateot,  but  he  says 
that  the  l^pal  iWeio  the  la^  was  not  in  Virglnift  at  the  time 
it  iisoedi  but  wes  ▼ested  in  one  Ji*  9*  by  treasuiy  warrants,  on 
whick  ansv^rs  were  ihily  naade  and  fotumed,  .and  thenaupofi 
patsnts  were  granted  i»  the  eaid  H^JB.  priortothe  patent  made 
to  the  plaintiff.  Refamder,  that  the  legal  title  mnnot  in  H.B» 
when  tlie  jiahtpl  to  the  plaintiff  was  issued,  and  that  no  pateilt 
had  issued  to  H.  B*  prior  tfenrsto.  On  this  refoinder,  issue  was 


The  pUntiff  guTO  in  Mimnf  npalent  fseoed  to  him  as  aa» 
af  tkedeftwiant,  fer  1000  acres,  dated  7th  July  1797,  bjr 
metes  and  hounds;  and  then prored,  by  depositionS|  that  this 
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lind  was  cDtirdjr  corered  by  the  prior  entries  and  suireys  ai 
H.  B.  in  the  pleadings  mentioned.  The  witnesses  are  the  sur- 
veyor and  deputy  surveyor  of  the  county  in  which  the  land 
lies;  who  annex  to  their  depositions  a  connected  map  of  the 
surveys  of  H.  B.  recorded  in  their  ofice,  to  show  the  position 
of  his  lands,  aod  that  they  cover  the  land  granted  to  the  plain- 
tiff; and  add>  that  they  believe  that  pstcnrs  had  iss«ed  %a  H.  B. 
or  others,  for  those  laads. 

This  testimony  was  objected  to.  ily  ihe  Court.  The  wit- 
nesses  profess  to  speak  from  their  own  knowledge  of  these 
lands,  in  their  capacity  of  surveyors,  as  well  as  officially  as  to 
surreys  recorded  in  their  office;  and  they  annex  a  connected  map 
of  certain  surveys  so  recorded,  to  show  the  situaflian  of  tho  lasid  ; 
and  they  swear  that  the  land  contained  in  this  ma^  covers  the 
land  in  qaestion.  This  is  certainly  good  emdasco,  without  pro- 
ducing the  sepavate  siynreiB,  which  could  of  tiirTmselvea  afibid 
no  informstion.  Their  befief  as  to  pateata  having  iaaiied,  is 
»ot  evidence ;  as  the  patenu  should  be  produced.  ^ 

The  plaintiff  having  dosed  his  evidence,  the  defendant 
moved  for  a  nonsuit,  the  matter  in  issue  not  being  ptoved. 

WjiSHI^QTOJ^j  Jmtic^  The  material  matter  fiar  the 
plaintiff  to  have  nveired  in  his  NplicatioB,  w«s,  that  a  good 
and  lawful  tide,  clear  of  all  Afficulties  and-enonmbMnces,  had 
not  been  made  to  him^— which  he  oonld  hm^  aoppofied  by  the 
evidence.  Butthe  replicalion  anBecessaiMy  alleges,  that  the  le- 
gal estate  wasia  H.  B.,  and  that  palenu  had  iaooed  to  hini;  which 
averments,  this  defendant,  ty  his  vejiaindir,  has  selected  to  ferai 
the  subject  of  the  Issue;  and  issue  is  accoedbigly  takeoon  them. 
But  theovidence  is  against  the  plaintiff;  for  thcf^ia  no  proof 
that  patents  have  ever  iasued  to  M^  B.  or  any  other;  and  an 
entry  and  survey  dd  not  pass  the  legal  estate  out  fiS  the-coas* 
monarealth,  according  to  tho  lawa  •of  Virgima. 
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An  iaioniiocf  WM  effected  on  the  otffo  of  the  Actreif»  fiom  Nev-Tork  to 
New-OrletfM|  and  aflcr  ihe  pa«ed  Ha^Mw^  the  returned  to  that  port»  on 
the  plea  of  a  deficiency  o^  water,  when,  hy  oider  of  the  government^ 
&e  cargo  was  landed  and  pat  into  the  ciiit0Bi4iaafle  storea;  theveoel 

^  not  being  penutlfd  to  depart  with  her  cai|po.  Hie  Ameiican  eooml  told 
fte  eaigO{  and  the  phfaHiiTcJaiaacd,  in  this  nuU  to  recover  the  amount  oC 

'.the  ]oH  aattained  hy  the  sale. 

llMceftifi^aleef  ttMCoQectatofHavwia,  wadef  the  aeal  of  his  office,  of 
the  armal  of  the  vtaiel  at  thatykce  for  water,  and  that  before  permiasioa 
to  take  it  on  board  waa  given  to  the  oqptain,  he  was  Obligedto  stipukte 
that  the  caiigo  should  be  landed,  the  articles  composing  it  being  wanted 
&r  the  use  of  the  phce-Hs  not  evidence^  as  the  depostion  of  the  Col]eet> 
or  to  these  &cts  should  have  bec9  ta^en. 

If  the  Mfcsssity  piodoeed  by  tho  want  of  water  really  and  fiady  existed* 
a  sufficjency  lor  the  voyiva  lukving  been  taken  on  board  at  New-Tori^ 
and  Havana  was  the  neareak  port— a  deviation  was  justifiable.  . 

A.CTION  on  an  open  poXicjy  dated  I9th  July  1808,  on  the 
cargo  of  the  ahip  Actress,  at  and  ^m  Mew-Tork  to  New-Or- 
leans; 4000  dollars  subscribed;  warranted  American  property. 
The  plaintiff  prored  the  ne^^rality  of  the  ship  and  cargo,  and 
the  ^aintiff*s  property  in  the  aai^e;  that  she  sailed  on  the 
voyage  insured,  July  ITtb,  with  a  suiEciency  of  provisbns,  and 
alyMit  900  gallons  of  water,  and  In  all  respeots  well  found.  Slie 
passed  ihe  More  Castle,  in  HaTana,  on  the  9th  of  August,  and 
had  readied  the  35th  degree  of  north  latitude,  in  the  cearse  to 
New-Orieans,  on  the  19th;  when  it  was  discorered  that  the 
water  of  one  cask  had  entirely  leifted  out,  and  so  much  of  the 
other  as  to  leare  only  30  gaUoDS  ranaiiilng.  In  this  situation^ 
the  e«ptain,  after  a  consultadon  with  his  oflkiers  and  crew,  de- 
termmed  to  return  to  Havana,  in  order  to  obtain  a  supply  of 
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water ;  the  distance  to  that  place  being  shorter  than  to  New- 
Orleaasj  and  the  voyage  more  easily  to  be  accpmpliahed,  on 
account  of  the  current  setting  to  the  south  ward)  and  tbe  wind 
bdiig  niore  favourable.  Thef  arrived  at  Havaiui  on  the  3Mi 
of  August,  whe9  only  two  gallons  of  wat^  retnuned.  The 
next  day,  a  government  boat  boarded  the  ship,  and  left  an  oft- 
cer  on  board,  who  ordered  the  ship  into  harbour  to  be  mooreit't 
declaring  that  she  would  not  be  permitted  to  sail,  without  dtt- 
charging  her  cargo.  The  cargo  was  accordingly  landed,  by  te 
orders  of  this  oAcer^  and  placed  in  th^'  warehouse  of  the  cus- 
tom-house, on  the  irtb  of  October.  The  curgo  w»  aold  bjpi^iie 
American  Consul,  and  the  proceeds  remitted  t»  the  pitfiiittf, 
leaving  a  loss,  which  is  claimed  in  this  suit.  In  dfder  X6  Intro- 
duce  a  certificate  of  the  Collector-General  of  the  customs  at 
Havana,  under  the  seal  of  his  office,  a  deposition  was  read, 
proving  the  seal  and  signature  of  this  officer ;  that  sudi  certi* 
ficate  is  a  document  usually  fra«ted  at  his  office;  that  no  other 
seal  is  used  to  certify  his  acts,  timn  the  one  affixed  to  ttt»  ee^ 
tificate ;  and  that  no  other  officer  h  authorised  to  grant  Such 
certificates. 

.  The  certificate  states  the  arrival  of  this  ship  at  Havana,  S|r 
the  purpose  of  wateryag,  which  was  granted  by  the  governor ; 
but  that  to  earry  this  into  effect,  the  captain  was  obliged  to 
present  himself  to  the  Intendant-General  of  the  Royal  Armies 
and  Treasury,  by  whom  not  only  tlie  unloading,  but  also  the  sale 
of  the  whole  cargo  was  decreedj  on  the  1st  of  October,  oh  ac- 
tottnt  of  the  market  being  in  want  of  the  articles  of  which  it 
consisted. 

Thb  certificate  wa^  objected  to,  by  Binnay,  for  the  defend- 
ant,  becauae  the  decree  itself  shpuld  be  produced,  certified  by 
an  officer  having  authority  to  authenticate  it ;  thb  certificate 
and  seal,  not  relatbg  to  any  acts  of  the  officer  giving  it,  but  to 
those  of  a  different  department,  those  of  tiie  lotendant. 

By  the  Court,  All  that  we  know  respecting  this  certificate 
is,  that  the  oftcer  who  gave  kf  is  authorized^  and  can  aUmt> 
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gr#i^  such  ai  9p^  acccording  to  the  laws  which  prevail  in  the 
laiand  of  Cuba.  But  are  we  bound,  on  that  account,  to  receive 
\t  as  evidence  ?  ^e  admit,  that  it  is  an  authentic  iiistrument; 
tiut  stilly  it  is  only  an  ex  parte  certificate  of  a  fact,  which  the 
f)fficer  w^  gavp  it,was  authorized  to  certify.  But  it  is  not  the 
b^t  evid^ce  which  the  case  admits  of,  because  the  deposition 
of  the  officer  migpht  have  been  taken ;  and  it  was  important  for 
Ifce  defendant  to  have  had  the  privilege  of  cross-examining, 
particularly  for  the  purpose  of  eliciting  the  true  cause  of  the 
9rder  of  ^ale* 

fVasAingtonj  Justicey  added,  that  although  a  witz^ess  had  been 
ejcmniflifBd  to  prove,  that  th^  Spanish  verb,  which  in  this  certifi- 
catp  is  translated  <<  decr^d,"  means  also,  <<  ordered,  resolved,  de* 
t^mined,"  luid  does  not  ne9e8sarily  imply  that  it  was  in  writing; 
|et,  th%t  the  decrees  of  every  civilized  nation,  in  relation  to  the 
^sppsition  or  sale  of  property,  must  be  presumed  to  be  in  writ* 
igg,  unless  the  contrary  appeals.  If,  however,  it  was  proved, 
that  t|us  particular  ^ecree,  or  that  the  decrees  of  the  govem- 
iqent  gener^ly,  in  relation  to  American  cargoes  carried  to  Ha- 
vana during  the  embargo^  were  not  in  writing,  evidence  of  the 
pprpgrt.of  thQse  decrees  or  orders,  taken  in  a  proper  manner, 
might  be  received;  or,  if  h  appeared  that  the  officer  who  gave 
this  certificate,  would  not  be  permitted  by  the  government,  at 
Havana^  to  give  a  deposition,  inferior  evidence,  in  that  case^ 
would  be  received ;  but  vm  such  proof  is  made  in  this  case. 
Petfra^  JuMtieff  £&^Q  no  opinion  on  this  last  point,  and  doubt- 
ed whether  the  Court  ought  to  presume,  that  the  decree  was  ill 
writing.    The  certigcate  was  rejected. 

frjiSHIJVOTOJyf  Justice j  charged  the  jury.  The  plaintiff 
having  conunitt^  an  acknowledged  deviation,  by  retu'ming  to 
Havana  instead  of  pursuing  his  voyage  to  New-Orleans,  he 
cannot  expect  to  recover,  in  this  action,  without  satisfying  yoa 
by  clear  and  unex^epUonabte  evidence,  that  he  had  a  justifiable 
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cause  for  departing  frDm  the  regular  course  of  £be  Yoy«fiB  &i* 
sured. 

If  the  necessity  produced  by  the  want  of  water,  which  is 
stated  bf  the  mate,  really  and  fairly  existed,  a  sufficiency  for 
the  voyage  having  been  taken  in  at  New-Tork— if  there  was 
not  enough  remaining,  to  supply  the  wants  of  the  erew  tq  New- 
Orleans,  and  Havana  was  the  nearest  port,  or  one  which 
could  be  most  easily  gained,  at  which  water  could  be  obtained, 
then,  the  deviation  was  excusable.  But,  It  appears  extreiHely 
difficult  to  account  for  the  de£ciency  in  this  article,  wluch 
occasioned  the  return  of  the  vessel  to  Havana.  The  mate 
says,  that  the  daily  expenditure*  did  not  exceed  five  gallons, 
which,  in  thirty  days,  would  amount  to  not  more  than  about 
one-sixth  of  the  quantity  said  to  have  been  taken^  in  at  New- 
York;  and  adding  to  that  the  quantity  Which  is  proved  to 
have  been  lost  by  leakage,  more  than  one-half  ought  to  have 
remained  at  the  time  when  the  deviation  took  place.  Whether 
this  quantity  also  leaked  out,  leaving  only  thirty  gallons,  or  was 
unfairly  disposed  of,  you  must  decide  from  all  the  circum- 
stances of  the  case.  But  suppose  the  excuse  for  the  return  to 
Havana,  sufficiently  made  out,  still,  it  was  the  duty  of  the  m- 
sured  to  pursue  the  voyage  to'  New-Orleans,  as  sooA  as  a  sup- 
ply of  water  was  obtained  at  Itavana,  if  it  was  in  his  power 
to  do  so.  The  mate  has  stated,  that  sooii  after  the  vessel  ar- 
rived at  that  place,  she  was  order/sd  faito  the  port,  and  a  custom- 
house officer  was  put  on  board,  who  said  that  the  vessel  would 
not  be  permitted  to  depart,  without  landing  and  disposing  of 
her  cargo.  That  the  captain  complained  to  the  officer  of  hb 
detention,  and  that  the  cargo  was  landed  by  the  custom-house 
officers.  But,  it  by  no  means  appears,  that  the  detention,  the 
landing,  and  the  sale  df  the  cargo,  were  by  the  orders  of  the 
government,  or  that  the  captain  applied  for  leave  to  depart,  and 
was  prevented.  Such  evidence,  (for  aught  that  appears  to  the 
Court,)  might  have  been  obtained ;  and  as  it  behooves  the  pUn- 
ti'flT  to  give  you  entire  satisfaction  that  the  stay  at  HavMM  wa$ 
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com^ltoiy,  ft  U  far  jmi  to  decide,  wkelher  this  it  tflbrded  by 
the  tieiimoBy  «f  the  mate.  It  it  proved  th«t  thit  ctrgo,  whidi 
coDtitted  priocipftlly  cS  piperi  with  tooM  other  trticlet,  Mich 
at  ci4>era,  oliTet,  aftchevies,  yermiceOi^  raitint,  alnedda,  toap, 
daret  wine,  btttter ,  and  boardtj  wat  equallf  well  fitted  for  the 
NewCMaeBt  aai  the  Havana  mad^eta.  Of  conrae,  thit  cir* 
cnmetaftee  ia  emitled  to  tonae  weiglit,  ia  iifelling  i.  autpicaon, 
that  a  deviadon  waa  otigiaeHy  eetiteiapllited  by  the  owner. 
But,  aft  the  tame  time,  It  b  not  easy  to  iwcwer  any  ttraig 
temptation  in  the  Spanlth  government,  to  TfehUe  the  rigfatt  of 
hoq>itality,  due  to  a  friendly  nation,  by  detaining  tuch  a  cargo} 
and  thit  ciremnttance  ttrengthent  the  claim  of  the  defiendantt 
upon  the  iivured,  to  make  oqt  thit  part  of  hit  cate  by  unesi- 
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M'Mv&Tue  v«.  JoNEt. 

Actioii  Upon  ft  prQiBHwny  noccy  cimmhhb  hj  vie  oHenaHK^wM  |MnmK 
<Hitfiedftythenole^b«c«Bedne»itiM|Nn«MM|  tad  aalm  oTte  «» 

^PPHK  tiipe  nftmrimiiiy  t^  defepimt  cwtiiwad  to  ye^  at  Mib.  H't. ;  bar 
before  H  b^^qiine  due,  be  weet  to  ^ew-Tork,  without  the  knowledge  of 
the  pUintifry  and  emb^ed  for  Europe.  The  notice  left  at  Mn.  H'ti, 
wasy  under  all  the  circumstances^  suffident 
Generally,  notice  to  the  endQtaeroa|(littobe|;if«B,  ddiomhlie  Aoiiki 
be  beyond  sea,  if  the  place  of  his  residence  is  !■>■■  i  aad^  BMMiliia 
dijgwnM toind ofit Ilia |iac s  of  residence  ougtat to  be  used. 

ACTION  against  tli«  defendant,  at  endorser  of  a  nota  of 
iMnd  made  by  WiUiam  Longstreth,  30th  of  October  ia04(, 
payable  eix  montha  after  date ;  and  aaaigned  by  the  defiandant . 
to  the  plaintiff,  befbiip  it  became  due.    On  the  33d  of  April. 
1807,  the  note  was  prdtested  for  non-payment^  of  nKch,  aotke . 
in  due  form,  was  left  for  the  defendant,  at  Mrs.  Hand'Sf  in  Phi- 
ladelphia, the  reputed  place  of  residence  of  the  defendant,  as ; 
ftated  in  the  deposition  of  the  clerk  of  the  notary,  who  left  it; 
and  who  si^s,  that  this  was  done  aagordteg  to  the  usafe  and 
custom  of  merchants  of  Philadelphia.    . 

Evidence  was  given,  by  a  witness,  that  the  defendant  did 
lodge  at  Mrs.  Hand's  whilst  he  was  in  Philadelphia,  until  the 
tiqie  he  left  the  city,  which  was  some  weeks  beforetbe  note 
became  due,  when  he  went  to  New-Tork  to  embark  for  Ei^- 
land.  It  appeared,  that  the  defendant  acted,  whilst  lA  tkb  coun- 
try, as  the  agent  of  a  house  in  England,  though  he  did  some 
business  for  himself  an4  that  this  note  was  given  for  goods 
belonging  to  that  house,'  and  assigned  to  the  plaintiff  in  part 
payment  fo^  a  bill  of  exchange.  That  the  defeadantf  whilst  he 
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flineM.  .  Wb«i  lie  Mte  beeiime  Aie,  piit  d(  it  itiM  l^yd  by  Um 
ttlnker^  wlioy  nt  Hi6  fcime  ttme,  jMUM^d  to  tte  A^t  of  the  pk&o- 
tnr,  tite  note  bf  one  IsaAc  Jonei)  as  a  cdllatefral  socttvitf ,  on  ac* 
count  of  tHis  iote.  Isaac  f ones  bectnae  insolvent  before  liis 
nt^te  was  dite;  and  Longst^^tlH  tbe  daf  after  Hie^feeame  dM'. 
Otie  of  the  }\it7teeii  waa  eitateinedy  Wbo  tbottgbt  it  was  the 
cnatdfa  to  lettve  a  no^e  at  tSi^  Httt  eseal  place  of  abo#e  of  the 
cndoraerv  bet  dM  not  fecc^Udct  any  ca^  e5M«tly  like  the  pfe* 

iKflt* 

M.  Levy,  for  Hki^  defendant^  insisted^l.  That  no^ce  of  iKftf<» 
payment  by  thd  maker  cif«  notO)  ciiust  be  given^  and  that  this  was 
hot  a  good  hotice.  It  should  hare  been  sent  to  the  defendant^ 
aa  he  had  left  Fhibdelphki  Which,  Dy  inquiry,  the  plaintMr 
aAifii^  haTb  feund  out.  9.  That  the  defaidant  acted  aa  tld 
^^e»t  ^  a  foreign  house,  in  this  buskiess,  and  is  not  liable  pei» 
SQfthaHy.  S.  That  ^bit  tote  of  Isaac  loner  sliotiM  be  •omt^ 
dered  as  a  payfnent,  it  notya})peasing  t^at  the  f^aintttf  had  vMi 
duediligencte  totecorarft.  On  the  first  poitft,  lie  elked  a  W# 
Btiic.  T4r.  9  X.  Bike.  Mto.  1  T.  Rep.  IM.  1  Johns.  P»f.  3f  4. 
On  lite  samiepalnt^  Tllghmani  fvr  the  plaintiff,  cited  cytty^Sf • 

WJiSHIMGTOJV;  JwHetj  charged  4ie  j^y.  There  ie  a» 
weigpit  In  two  6f  thfk  olijections  made  to  the  plaintiff's  recovery* 
It  is  of  no  consequence,  vhether  this  note  was  made  in  consi- 
deration of  goods  sold*  to  tiie  maker  by  the  defendant,  a$  the. 
agent  of  Bowerbank  8t  Co., or  on  his  own  account;  or  whether 
the  endorsement  was  made  upon  a  consideration,  in  fact,  pass- 
ing from  that  house.  If  the  defendant  acted  as  the  agent  of 
that  company,  this  circumstance  might  make  that  company  lia- 
ble, if  they  were  the  defendants;  but  still,  the  defendant  is  lia- 
ble on  his  endorsement.  So,  in  respect  to  the  note  of  Isaac 
Jones,  which  was  passed  to  the  phdntiff  by  the  maker  of  this 
note,  as  a  cdlaleral  security ;— no  laches  are  imputable  to  the 
plaintiff,  in  respect  to  that  note;  it  bmng  proTod,  that  the 
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naker  bMtnia  iat^Teat  b^fm  U  Jmcmac  dse;  mmI  tin  Mte  b 
ip  Court  rtmdf  to  be  doliTecod  to  the  de^pwknt. 

As  to  the  qaestioii  of  notify  there  it  more  difl&cultf.  At 
the  time  the  euigprnent  wae  made  to  the  pteiptiff;  the  defimd- 
ant  reeidfid  in  Philadelphie,  as  e  boardett  at  Mca.  Hand's.  A 
few  weeks  hybre  the  note  became  due*  the  defendant  left  Mrs. 
Hand's  anil  went  to  New-Yoik,  with  an.intentim  to  embark  f^r 
England^  which  he  carried  into  eaecution*  Xhis  was  known  to 
InongsCieth,  bat  it  does  not  appear  thalt  it  was  known  to  Mrs. 
Hand,  to  the  plaintiff,  <Nr  his  agent  Mr.  Craig,  or  to  any  one 
else;  and  it  is  worthj  of  remark,  that  it  is  peered,  that  before 
fliis  final  remoTal,  he  was  firequentiy  absent  from  this  city  upon 
visito  to  the  eastern  states.  Generally  speaking,  notice  to  the 
endorser  ouq^  to  be  gireo,  although  he  should  be  beyond  se^ 
if  the  pbce-of  his  residence  is  known ;  and  a  reasonable  dili- 
geiice  to  find  out  his  place  of  veaidence  ought  to  be  used,  of 
i^|uch  you  are  the  proper  judges.  But  under  all  the  ciicnm- 
stances  of  this  case,  it  appears  to  (he  Court,  that  the  notice 
left  at  the  known  place  of  residence  of  the  defendant,  befeie 
ys  final  dq^ure,  wee  sufficient.  The  Court  pve  no  opinien 
rejecting  the  custom  which  has  been  memionedi  and  rqppect 
ing  which  some  evidence  hae  been  given,  as  it  does  not  appear.; 
to  be  sufficiently  proved. 
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Taft  0«fTB]}  Statss  V9.  Jobn  it.  #t>ir«».  *  - 

.Tlie  dtHmlam,  ivhonvM  the  fint  lieuteotfit  of  an  American  pfiratecr^ 
*ifce  i>»-fmgfe»  waa  indlkladior  fisMy  coAiidttod^iipoii  vPoMngoe^  ves<i 
mk  ^»^  ^^  umitjiBgthe  <i%rtufoyftVia^t<i»  af|d  Iba  crew*  and  pattinsp 
them  inhodily  fear.  &c.  The  de^ndaiit  was  charged  widi  boarding  the  ^ 
vessel,  and  by  force  .and  intimidlation,  taking  from  her  money  and  othe» 
artidcfl,  not  claiming  the  ressel  as  prize,  but  pretending  that  the  lievenge 
iraa  an  EnglnliTeaicl,  and  that  the  llrticles  wouki  be  paid  for,  by  an  cider 
oA'tb«Bn§liAConMll.  «  '       *  . 

hi^«l«^iMl»oC^^|e3r.  Thft«MU ''«t«ii|ifi>«9aMnitled  inihe||^ 
ofa  e«!i»ty,"  (^  iMi,«Qla^  to  **.«ianlex'*  «id  '^robbctys"  but  to  the 
vords  immediati^ly  pf«c«dio|g  them*  "at  any  other  offence." 
•  To  define  the  meaning  tf  the  term  «  rob))ery,"  the  Common  Law  roust  be 
resorted  to.     IVhenever  a  statute  of  th^  United  States  uses  a  technical 
tettri,  which  is  kn*wn,  and  3b  neairing  clearly  ascertained  by  the  Com- 
Jhoit  or  CM)#M,4linii  one  or  other  of  wlUolilit  is  obviously  borrowed, 
ltkpy|wri»rd|lbrti<tifcBaou>>c<4tniP^<Mchitial|fcen,  Ibr  its  meaBiiigfi 
me  ActiaC  ^iMigipi  if  2etb  ^i^e^S;  ^ibaa  nol  re^al  the  provitioos  of 
,  ^t^elawrda^ngtapitaicy.  *         .    ^,         I 

sdbbeiy  is  the  felonious  takj#g  of  ^goods  from  th^  perMHi  of  ai^other.  or, 
•  «n  Im  presence^  by  vioItnc%  or  by  putting  him  'in  fear,  and  ag^nst  his 

win.         '         '        ;        * 

■I 

The  genenl  Aite  V  law^  ^Mt  roMery  <m  the  high  'seas  la  piracy,  has  no 
etfteptbn or faift40ttioii  te  fk\^m-M  eoMBissioned  privateer^  in  any 
;  ilct  of  aov««M^  ^^  <^«<^"i»  ^w»  «r  ^  *>Vii*w  of  natl^ 

1%  Jaw  ibr  the  h^^r  goscmaent  if  t||p  nai«|^  i^Wch  enjaiiiis  on  inferior 
oAoers  and  privat^^^e  duty  o^obe(l|Mice  to  jheir  aupeciAra^  spei^of  tlMi 
lawful  orden  of  the  supeaots.  .      ^ 

ff  many  go  to  do  an  unlawful  act,  and  one  only  do  it,  all  are  principali. 
But,  if  they  go  to  do  a  lawftil  ac^  as  to  risit  a  vessel  to  ascertain  her  cl)%* 
neter,  and  all  but  oite  ^k)iMnit  a  feMgr,  thou^  in  his  presence,  but  vith- 
•irt  hbptftii^HilMBii  «fei|9i«lM  »  n^ 
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Alttioufh  the  QfuaT  evidences  «it  {iroperty  in  «  veatd,  are4he  register  mmI 
k^  ef  sale,  if  thefe  be  sucb  papci^  and  in  thu  esiy^i  the  ivflroic^  biHs 
of  hding,  8at^,  ye^  that  otiier  evidenpe  may  be  admitted. 

A  par^  cannot  discredit  his  owp  witness,  by  ^foving,  that  on  a  former  oc- 
Gpsion»  ht  swore  diffeiCntly  from  vtet  |M  kas  now  sworn. 

^uerf,  Wh«llier»'^in^  some  circamatmes,  llHsre  hs  «ii  exception  to  tUr 
f«le. 

THBipwoMipf  wM  uklkitA  for  ieionioiisly  and  ptanMly  «q*' 

torkig  «r  certnift  'BtifftvyaMe  br%,  {Ivy  iiftaM,>'*«Hd  ataaulyiipf 

,  the  captain,  ftc,  piUting  them  in  bodily  fear,  and  fUonioualg^, 

*8cc.,  steatftigi  Sec,  out  of  said  brijg,  and  frdm  the  possession  of 

•  ■aid'captaiR  and  mariners,  cerlrfn  enumerated  ^||JK}cIes. 

It  apfkeared  in  evideiMC,  on  the  part  q^i^  prase«ttti%n,  that 
^M-ddenlbuil^aa  Uie  &m,  Jiewtanant.W  ^  ^valier  iiiiQww^ 
fl^d  tke  Reveo^efiWlK^m  Baiter  master,  duly  nipmii  wmmA 
by  the  President  of  t4ie  United  Btatea,  onihe  ISthtyf  October 
1812.  It  was  proved-)  by  the  ctptaki,  aod  a  tkird  iieateaattt  of 
'  the  Portuguese  brig,  called  the  Triumph  of  Mars,  that  he  tail- ' 
ed  in  the  said  brig  from  Lisb«Q^  op  tke  16th  ^  September^h 
bound  to  New-York  %^h«  vessel,  and  cargo^  Jiffird, 
to  »  Portuguese  apbject,  reaidittg  at  Lisb^.  Tbaft  «iiitbe  8d 
of  November,  she  was^«hafl&d  jmd  brought  to  %f  clai  ptiivatMA*. 
That  the  prisooir,  wilfa-lbur  seamen,  boarded  her  and  cai|ga< 
for  her  papers,  whi^  were  exhibited,  and.exatninod  by  the  |^ 
soner.    They  were  the  royal  regii|er,  the  .certificate  of  |U 

*  American  Consul  at'  Lisbon,  t|«  imfoices  ai^  biM$  o£  ladidj^ 
The  priaoner  theo  loaded  hisj^nhj  i^rasealsd  qm  of  ibena  to 
the  breaiiof  the^apgaia,  and  Mviaed  him'^lpt  be  «a»  a  pri- 
•oner.  The  capuikr  ngm  thgn  erdertd  to  opes  to  truAkt,  and 
llibse  of  his  officers,  fmn  wlich,  and  from  the  locker  of  »the 
vesael,  he  took  out  fifty  duUiis  banging  le  one  of  the  officers ; 
seventy-five  half  joes  belonging  tp  theawners  for  the  use  of  the 
vessel ;  one  hundred  and  eigtaf  dollara  befoBgiftg  to  the  cap- 
Hm ;  aod  eigb||t<fe»y4iHi  belonciBf  m  fmp-oi  the  offlaers 

4  ^naaii  ptoider.  then  commevted »  and  a 
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fUMMky  of  m|gar9  CAbin  iiiraiMire,  the  ck>tl»0i,af  Um  p^Oflqt 
figguif )  jia^  a  vartetjr  of  ot^  artideai,  were  seizeit  and.  carried 
off  to  tbe  pfvme&r^  tliopriiOBor  being  preaent  tjK»^ whole tii^ei 
ttddkeetnig  tij^  wasdoao.  AUtliiawoadbil^inliliptfefteAce* 
ef  tiife  captaiti  md  ofkcrs  §#  ike  hng^  wto  aof  po«ftd  tke  f^. 
ratder  to  be  Faench,  ah^pugb^-^itorias  th#  whole  moaactio^ 
•he  had  EngMi  o4kKm  flylag.  Tko  vritoessea  were  .pmtiY« 
.aa  to  tker-Wtemity  of  the  prlaoner..  No^ttiaafto  «f  Mo^vaaael,  as 
|N7se»  waa-mtda  or  iatimated;  but  on  th»cqf(fc>aqi:,  tjio  pviaoDer , 
•aid  tiMtche  would.aead  an  flitter  to  thotiLogHsk<C0n8ul9top^ 
for  the  articles  taieii.  Thia'  waa  9^  after  the  atkloi  were 
take%  and  ipr  ihvirer  to  the  capUin'a.€oaipIaiiity  that  jio  should 
Be  -BO  trrair  di  by  an  Eagliah  pmatoini-  After «i^  last  <boat  load 
ef  ffte  ^luadar  waft  casvied  awajpi  the  caplaitt  of  tie  Pbrtufi^B ' 
Irig-  wis  ordered,  ^  soon  ait^'p»vatoflr  Aodd  fire  a  gun, 
^  boiat  saM  and  pwise  hia  vofaijp.  TIM  waa  done^  as  soonaa 
flio  priaoner  gaa  i^  thf  prifaieer;  aid  ,the  brig  proceeded  to 
ii^w-irork,  wh^re  sh»  arrisred^sn  the  16th  of  Oeoeaaber. 
^«  The^iafeisdaiii^  counsel  objeeted  lo  wnjr  evMcDCo  being  gir* 
'lip  of  the  propen/iD  the  brig  and  •ctrgOt  but  the  written  do^ 
cfliBMttt%'SWch  «a  iOB  regislaeri  o»  bill  of  sale^  inroices  and  tha 
Bfce.  •     ,  .   .    ' 

HlM^ia^^ft,  Ju0iic^  *  The  naoiM  erldence^of  pmpeisy  in  ^ 
VeBad:ia,  the  regialry  ai^  bill  «if  sale,  t^  there  dw  such  papers^ 
Md  of  ttecar^*)  the  kmice,  yil  of  Minf,  MM  of  sales,  flccy 
,dmt  this  IlKPai  the  oalj  oVidaiiief  nor  is  id  always  the  best.  U 
does  not  s^peai^  thftt  there  jn^  aayswgistry  or  Ullof  sale  of 
tUs  Teaaal;  a«d«al«hetigh  ther^  were  ioTosaoa,  and  abil  of  lading 
of  the  cargo,  pat,  other  ealdaiiae  of  .pivperty  asay  bo  fiveai 
tuch  as  acta  of  owiieiahiff  aad  tM  like.  The  Portogueao  €9fr 
tain  proves,  that  thia  vasfd  and  car^  bekmged  to  a  Portiii^ 
guese  subject,  who.p«t  the  caago  on  boaid,  and  employed  hiivi 
snd  the  crew  to  navi^ite  the  Teasel.    This  is  sufitcieot* 

On  the  part  of  tfe»  priaonar,  it  «|a»pioaed  by  four  wltof^M^ 
two  of  whma,  via.  UkMp^mA  VflMm^f^i^ttmi^s^^ 
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inch  lai^B ;  and  the  Sth  aectioft  of  the  law  for  the  frailallibeiit 
of  crimes^  ^^hich  defines  piracf,  declares  these  offendes  com- 
mitted at  sea».to  sfnooM  to  felony  and  piracy,  whith)  if  rcrm- 
mitted  on  land,  would" be  punished  with  death.    If  the  offence 

■ 

is  not  defined  and  made  punisl^able  by  soAi^  Act  of  GongreSfj^ 
neither  the  law  of  natiene  nor  the  OsnuHon  Law  can; be  reaoit- 
ed  tCM^-and  that  it  Is  not  defined  in  this  law. 

2.  That  t^  robbery  on  thehif^  seas  amotttils  to  felony  and 
piracy  under  the  8th  section  ^  the  aiboire.law,  it  is  vjrtQAily 
repeiAsd.  by  subsdqven^  laws  In  relation  to  persons  silting  un- 
der a  eorasiission  of  Aiarque  and  r^MSsai^^-tlipBe  law^  hvring 
declaind  a  niMer  puitishfnent,  and  a.  particular  mode  of  trisd. 
1  Leachy  t06.  The  Act  of  the  36th  June  1813,  declares^  thik 
tii  afenees  conmltted  on  bqard  of  leitor»«f-marqtief  by^ny 
officer  orsearaan^'dli^ll  be  trMI  aid*  punished  in  like- manner  as 
tf  ^eoimkM^on  board  %f  a  p4blk  arspid  teasel ;  anl^  the  tnal 
and  punishment  are  prss^tllfed  ^'tlifb  Act  te  the  government 
of  the  Nwy*  '**•#;- 

1  Rpbboiy  cannot  bo  fimnllted,  miess  tht  taking  be  from 
the  pertoi  of  the  omi^er'^w^iich  is  nM  proved  in  this  case^  eren 
by  ihe  witness  for  the  pinseeution. 

^  '4.  Piraey  eanaot  be  couBmiAed  by  a  person  acting  tmder  si 
Jk>mmi8Sion»  Dnponceati's  odTof  Bynclfc  13f.  13$.  3  Azuni, 
^51.  If  piracy  eonid  be  eoMmiited  by  one  act|»g  under  a 
^^ommiision  from  the  Uiited  SSMeS)  the  Mi  section  of  the  Act. 
;i#oald  haih  been  ufinocesssry. 

f .  This  prisoncjkr  was  an  inferior  oftcer,  and  was  bound  to 
obey  the  orders  of  .capt^n  Bntler;^ol  e6«i«e,  he  caattot  be 
'pnnished  for  hsising  done  so.        5 

Dallas,  for  the  prosecution,  soihtM,  that  robbery  on  the  high 
seas  is  declared  by  theiAct  of  Congress  to  he  felony  and  piracy, 
and  that  the  definition  of  robbovy  is  to  be  sought  in  Ae  Con»' 
mon  Law;— that  it  amounts  to'piracy,'  both  by  the  law  of  na- 
tions and  the  Comnson  Law  of  England)  though  commiUed  B^ 

uiide»  a  leitoi«of-marqn«f  jTit  bo  4m»  fidonfo«s« 
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If,  fli  10  Uu&.  Cite,  9  WoodesoB,  |IM.  1  Leoilfte  Jenkl  94,  4 
Idem,  744^  .$  StUe  Tiiab,  313,  314^  MMbj^  b«.  K  c.  3.  •.  33^ 
I  Bawk.  9^7.  279.  4  Btec.  Com.  171.  ITS.  S  Sl^teTrMi,  73. 


;^  fVjiSMIJ^GTafi^JMHce^chdirged  the  jury.  AJkbough  thk 
ctM  will  probably  be  dncided  «pon  tte  evideocei  it  is  of  frtaX 
impoitanco  thflt  the  quattionft  of  law  whkfe  have  been  raisedf 
ia  the  aUe  discmion  which  ttie  eve  haa  receiTCd;  ahould  be 
settl!BdT«4q  ofder  that  the  commiipdera  of  oof  jMiliUc  armed 
▼oasols,  and  moiejiarticalailf  thoae^belbngiiig  to  conanlaaioned 
priTateeiBi  na^lMKAr  how  iv  tMr  oonmimoin  authoriae  then 
16  go,  in  i«latioii  to  n^tttral  Teaaelf  wiiich  they  iMf  meat  with 
A  sea. 

TVa  offence  chavgad  in  thia  bdictmaBty  ia  ^i/mcf^  by  a  rob* 
bery,  oonantUM  upoa  the  p^opMtj  of  a  paotral>  aaet  with  on 
Ihe  high  9t9s,  BeUt%  ajdefivitiili  of  i^bbefy  ia  atieinpla4r  k 
win  be  proper  to  diapoae  otaotate^pufliiniinary  objaetiooat  iatend'' 
ed  to  show  that;  T%b4^ry  on  tike  high  seaa  ia  not  an  ^Anaa 
p«nkhaMe  aa  piiacy,  by <ha  latra  altba  Unjlad fila(taa»  If  » 
»aid«  that  tha  dafendaai  ia  not  farilctad  te  piracy^  uid^  dta 
law  of  nations; — that'  in  tha  Cauda  of  tb4»XJnitad  Stataa»  no 
indictment  at  Conunon  Law  iJH  lib(  »ad  tbat  tireri  is  no  ata^ 
tate  of  the  Uaitad  Slai^a,  whibte  mahaa  thia  »  oflmca.  It 
true,  that  the  defend^t  h  not  iadktad  for  an  offaace  n\ 
the.  law  of  aadofl^'or  the  Comaaon  I4HW;  and  that»  nlm  tl 
offence  charged  in  this  indictmaat  be  made  puniahalAl  byi 
law  of  tkt  Uaitad  States,  ti^r^riaonef  mast  |>e  acqailt^d.  BoF 
fiotbipif  can  be  aaarexlhar,  than  tha^  robbery  an  Ihe  hi|^h  aaaa 
is  declared  to  be  felony  and  piracy,  by  tha  Mi  aaetian  of  th^ 
Act  «t  fiu*  the  punialnaaat^aartaiti  crimes/' 
•  We  understand  the  argument  iu>  be,  ||Mit  as  robbery  on  land  is 
aot  dftcl^i^  by  any  Act  of  Caafaam  to  ba  a  capital  offence^  it  is 
nat  declared  by  this  sactio»  to  bar  pinraf  t  if  committed  on  tho 
Mgh  aaaa.  This  ia  by  no  meana  the  corriiiU  canHractian  of  the 
lasr%*  JMm4«v  and  ptjltftujf  committal  o»  tha  Wgl^aaai^  aie 
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4eotaMd  t6  antoui^  to  flmcy;  und  «Im^  A^  other  ^ifcnce, 
wKS^b  would  be  punbluiUe  wkh  death,  hud  h  been  commit*- 
ted  an  land.  It  is  deery  theft  the  worde  ^*  which  if  eemmillei 
within  tJ^e  bodjr  of  a  county,"  l&e.  feMfe  nbt  to '«  murder  of 
•ehliery,"  but  to  the  words  immedietelf  preceding,  «  or  anj 
other  offence."  Ail  ^a/t  remaine,  then,  under  this  section,  is 
to  ascertain  the  raeaiviAg  off  tke  word  toddery  ;  and  4t  ie  ttdmif!^ 
ted  that  thm  Ceannon  Law  delation  of  the  term  itiay  he  re- 
sorted to.  H  a  statute  of'  the  Uidted  States  usee  a  teehmcai 
term,  which  is  fcofwn,  and  its  sneaniBe  fully  seceprtithted  by  the 
Commeg  or  Citil  Law,  from  one  or«fhe  'olllpr  of  which  it  is 

tobriously  borrowed,  no  doubt  can  exist  than  it  is  necessary  to 
Wfer  to  the^source  whence  it  is  taken,  for  its  pseciee  meaning* 
2.  It  is  objected,  tiM  althowgh  nebbary  on  the  fa^  seas 
should  be  piracy  wnder  this  statute- of  the  United  States,  sdH* 
it  is  repealed  by  svbse^ent  lawS,  which  sdbject  th^  offender' 
to  a  sliglRer  pumshment,  and  a  different  mode  of  -trial.    The' 

^answer .to  this. is,  that  the  8th  an(k9th  nrnfims  of  the  iaw 
for -the  goT^liasent  of  the  HalQy,  Hhjch  inflicts  such  punish- 
lMent4ipon  those  wfat^^iH  take  frem^  Tesseti^captured  at  sea 
any  part  of  her  etfgo,  or*  embeaele  the^^ame,  or  who  shaft 

E-  eat  a«9  ef  the  persons,  lyateH  exiressly  to  firize,,  or  to 
Is  a«tiM  ««  i^ixe^  and  Ad»*lQ'tcte  of  pin^;  aatt  Che 
>f  June  laia^eespeeting  pmateers,  is  ctniaiPQd  te  the  con- 
duct of  pera^ns  on  lk>ard  0f  privttteers,  afiid  is 'intended  ibr  their 
j|p^%nime»t.  Buf  fiir  piradssi^  ^uMb*  cotnaMtted  on  others,  M 
^^MiishmenCi  or  moite  of  tiial  l>y  a  court  niartia),1s  {irescribed ; 
end  iir  would  be  itrange  if  it  were,«wheir  it  ii^  ebserred  that  thi^ 
<^rt  martial  is  to  be  called  uponH^  appikation  of  the  captain'* 
of  the  privateer :  i>r,  suppose  the  ca)>lhin  and  his  crew  should 
conomtt  piracy,  Iqr  robbery,  or  by  rutining  away  with  the  Tesert 
—1^  would  be  the  last  man  to  in^te  an  inquiry  h%n  court 
martial  i  and  yet  it  is^siMiHliatfnr  such  an  act,  he  cannot  be 
tried  by  the  pro^r  cltil  tribunslef  t#e  United  States.  This 
cannot  be  the  law. 
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give  the  ddbitiw-of  xobbeiy,  vhickri*  Ike  felooiotte  leki^g  nf 
goeds  from  the  pitrsoQ U  enotbei^or  ki  lit  presence,^  vie- 
lence,  or  by  peCtlUg  ^tm.  in  fiar,  aod  Against  hie  wUL  .  It  ie  ob- 
jected, that  the  tftkiiy  niiat  h|^  /rem  the  ptfmm.  The  l«lr«li 
otherwise;  for  ii  it  be  in 4k» presence  of  (he  owierj  aa  if  by 
kfcimMatian  he  is  compelled  to  ope*  hie  ciesk)  frqia  whick  his 
mon^  is  takeiw.-oi^  ^o  throw  dowu  kie  piifse»  whiok  the  robber 
.picks  «p9-^it  is  robt>epgr;  as  oMch  asSChoJuis  put^iis  hand  iatw 
the  pecker  of ^thoowner^  and  t^en  money  4^QQi  thence.*  Bat 
Ike  taking  mM  b«  inik^  ^eai^pce  of  tke  own»r.   .  ^ 

We  have  then  ^ofr  aa  far  4R  the  examination  iA  this  cause,  • 

as  to  jiavejttsceKtaioed  that  tke  /r/entou*. taking  of  jjoeds  from' 

the  piiwwn'of  another^  or  in  his  preseiee,  on  the  kigk  seas,  by 

fiolenee^  or  by  putting  him  in  Sear,  and  agailt  kis  will,  is  felo« 

'  V^  and  (m'acy  by  the  law  of  the  United  StalBSi  and  puiushable 

'•with  de^thf 

4.  But  the  t^^iig  mual  be4elonig|ift ;  and  it  Jm  eontended,  ui  * 
behalf  of  the  prisoner,  thai  ep^^atloA  of  |he  pretty  of  »  nott'* 
tral,  on  the  .fa)g|^  seas  by  a  c^minlaiiiyied.  ereiser,  canot  be 
felonioQSf  and  consaguently  ia  net  pbiecy  ;^— tkftt  the  commiasien 
is  a  complete  shield  ip  the  ^efsoQs  acting  unde%.Uiougk  ia . 
ctfitiayentiQil  of  i^  «|^dest  alfr  spacies  of  t^king^  Akough  tM 
same  would  «moiMit  to  JObberyyOt  Common  JLaw,  if  committee^ 
W  land. '  The  cotiaa^on  each' side  Jkwve  dirfcted  ^heir  princi- 
.pal  strenftk  to  iMa  part  of  «he  oaaet  and  its'i;peelty,  ae  wi||l  as/ 
its  importenet,  baa  merited  the  attention  i^ich  liaa  been  keF- 
stowefl  upon  the  ^samlnation  of  it.    But  we  ask,  where  4o  tke 
ssounael  find  thta  qualificaitpa  of  tke  general  rule,  that  robke^ 
on  the  high  seas  is  piraiy?    Not  in  the  Stheection  of  the  Act 
of  Congress  constituting  ibis  offence.    That  section  is  general 
in  its  e^igressions,  and  applies  aa  ;ill  persons  whatsoever  com- 
mitting robbery  on  the  high.aeaa*    JV^  in  the  law  of  nations— 

•  See  3  East,  Cim'  Uw,  707.  1  Hide,  533.  1  Hawk.  c.  34.  s.  5. 
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for  miuiy  respectable  wrhers  cm  pubHe  UiW)  ai^-  ezppese  upMi 
the  subject,  that  piracy  maf  be  committed  by  per«Of»  acting 
ander  a  commission  to  cruise ;  and  there  it  Bot  a  dictum  of  any 
irriter  to  the  contrary,  to  our  recollectiofi*  S«ch  is  the  clear 
epinion'of  Sir  Leoline  Jenkios,  supported  by  MoHoy,  Woode- 
ion,  and  by  the  decision  given  in  Kyd's  case,  5  State  Trials, 
313,  314;  which  latter  case,  though  decided  at  Common  Laif, 
is  clearly  bottomed  upon  the  principles  of  the  maritime  law  of 
aations,  with  which  the  Common  Law^n  tbia  respect  agrees. 
This  doctrine  is  not  contradicted  by  Bynkershoek,  who  was  re- 
tied  upon  by  the  prisoner's  counsel,  who  merely  teys,*  that  if  a 
commissioned  cruiser  exceed  his  acKhority,  he  would  not,  on 
that  account,  hold  him  to  be  a  pirate.  Neither  is  be  held  to 
be  a  pirate,  or  contended  in  this'  argument,  by  any  person,  to- 
be  a  pirate  on  that  account.  If  such  a  cruiser  capture  a  neu- 
tral vessel,  he  exceeds  his  authority ;  but  if  he  takes  her  as' 
prize,  it  is  a  marine  trespass,  but  not  an  act  of  piracy.  Yet  if 
'the  taking  be  felonious,  and  with  intent  to  commit  a  robbery) 
this  writer  does  not  say,  that  the  aQt  would  not  amount  to  pi* 
racy;  and  certainly  it  would  be  strange,  if  a  commission  to 
do  a  lawful  act,  sanctioned  by  the  law  of  nations,  could  grant, 
by  implication,  impunity  against  a  crime  which  that  law  viaws 
with  abhorrence,  and  which  all  ciriUxed  nations  unite  in  pan* 
iahing  with  the  greatest  severity. 

The  counsel,  who  endeavour  to  maintain  this  qudification  of 
the  general  taw  of  piracy,  would  not,  we  presume,  turn  to  the 
Common  Law,  in  order  to  find  it ;  and  if  they  were  to  do  so, 
they  would  equally  be  disappointed.  Beside  the  positive  de- 
cision against  it  in  Kyd*s  case,  there  is  no  analogy  to  the  doc- 
trine, to  be  met  with  in  the  Common  Law.    If  an  officer,  hav- 


*  The  words  of  this  ksmed  writer  are^  **  but  whether  one  be  a  piiate  of 
not,  depends  upon  te.facf^  whether  he  has  or  not,  a  conuDismoa  to  cniisei 
and  if  it  •boukl  be  alleged^  that  he  exceeded  the  authority  which  that  oom^ 
ROD  gave  him,  I  would  not,  on  that  account,  hokl  him  to  be  a  pirate.'^ 
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ing  a  warrant  agftiiut  a  particular  iodividual,  to  arrest  his  per- 
SOD)  or  to  seize  his  property^  should  abuse  the  person  of  hia 
prisoner  or  his  property^  or  should  take  the  property  of  some 
other  person  thsu^  af  hin  agfdnst  whom  the  writ  was  directe4» 
her  would  be  a  trespasser ;  should  he,  under  cover  of  such  an, 
authority,  steal  the  property,  it  would  be  larceny.  So,  with 
respect  to  a  commissioned  cruiser.  If  he  take  the  property  . 
of  a  neutral,  he  is  a  trespasser,  and  will  be  compelled,  not  only 
to  make  restitution,  .but  compensation  also,  in  damages,  un- 
less he  had  probable  cause  for  seizing  the  property  as  good 
prize.  And  if  he  should  make  the  seizure,  no^  as  prize,  but 
with  a  felonipus  intent  to  convert  the  property  to  his  own  use, 
without  inquiry  and  trial,  what  reason  can  be  given,  why  his 
commission  should  shield  him  from  the  charge  of  felony  and 
piracy  I  In  deciding  in  either  *.casc,  whether  the  act  amounts 
to  trespass  or  felony,  the  jjuo  animo  is  to  be  sought  after,  and. 
is  to  be  judged  of  by  the  actions  of  the  party.  If  the  doc- 
trine, that  a  commissioned  cruiser  cannot  commit  an  act  of  • 
piracy,  is  not  to  be  found  in  the  8th  section  of  the  Act  of  Con- 
gress, nor  in  the  Common  Law,  or  law  of  nations,  does  it  re- 
ceive  any  countenance  in  the  provisions  of  the  9th  section  of 
the  same  Act  of  Congress  ?  Wc  understand  the  argument 
founded  upon  this  section,  to  be  this;— -that  if  a  cqmmission 
granted  to  a  cruiser  hj^th^  United  Statesy  does  not  protect  one 
mt  its  citizens  against  a  charge  of  piracy,  committed  upon  a 
neutral  and  a  foreigner,  a  commission  granted  by  ^,  foreign  na' 
Hon  to  one  of  our  citizens,  would  not  excuse  a  piratical  or  hos- 
tile act  committed  ag^ainst  another  citizen,  or  against  the  United 
States.  The  9th  section,  therefore,  was  altogether  unnecessa- 
ry, since,  upon  the  doctrine  that  the  commission  in  such  case 
makes  no  difference,  the  offence  described  in  the  9th  section, 
would  be  punishable  under  the  general  expressions  contained 
in  the  8th  section.  But  the  legislature,  by  introducing  the 
fomter  section,  has  thereby  intimated  an  opinion,  that  even  a 
conunisaion  granted  by  a  foreign  nation,  much  more  one  grant - 
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ed  by  the  United  States,  would  not  protect  the  cruiser  against 
a  charge  of  piracy,  for  robbery  committed  upon  the  high  seas, 
unless  the  legislature  should  prescribe  a  different  rule  in  rela- 
tion to  foreign  commissions.  Such  we  understand  to  be  the 
argument.  Let  'it  be  remarked,  in  the  first  place,  that  thk 
mode  of  arriving  at  the  legislative  meaning  of  a  law,  is  not  al- 
ways to  be  depended  upon.  *  The  reason  which  induced  the 
making  of  the  provision,  from  which  the  inference  is  drawn» 
can  only  be  guessed  at.  It  may  be  made  merely  from  abundaat 
caution— from  inattention  to  some  general  principle  of  law9  or 
of  some  provision  in  former  laws ;  or  it  may  be  copied  from  a 
law  found  in  some  other  code,  without  attending  to  the  parti*, 
cular  reason,  which  had  induced  its*  adoption  into  that  code. 
The  9th  section  of  this  law,  is,  in  fact,  copied  from  the  statute 
of  the  11th  and  l^th  Will.  S.  c.  7,  the  history  of  which  statute 
is  explained  by  Hawkins.  It  was  aimed  at  commissions  grant- 
ed to  cruisers,  by  James  II.,  after  his  abdication ;  which,  by 
many,  were  considered  as  conferring  a  legal  authority  to  cruise^ 
so  as  to  protect  those  acting  under  them  against  a  charge  of 
piracy.  Still,  we  adipit,  that  unless  some  other  reason  can  be 
assigned  for  the  introduction  of  a  similar  provision  into  our 
law,  the  argument  which  has  been  founded  upon  it,  would  deiF* 
serve  serious  consideration.  We  do  not  think  it  dSAcult,  to 
assign  a  very  satisfitctory  reason  for  the  adoption  o!f  this  sec^ 
tion,  without  viewing  it  in  the  light  of  a  legislative  construction 
of  the  8th  section,  or  of  the  general  law.    • 

If  a  citizen  of  the  United  States,  should  commit  acts  of  de- 
predation against  any  of  the  citizens  of  the  United  States,  U 
might  at  least  have  been  a  question,*  whether  he  could  be 
guUty  of  piracy,  if  he  acted  under  a  foreign  commission,  and 
wUhin  the  9cofle  o/hU  autharity.  He  might  say  that  he  actei 
\mder  a  commission,  and  not  having  transgressed  the  authority 
derived  under  it,  he  could  not  be  charged  criminally.    But  the 

*  See  2  Brow.  Adm.  and  Civil  Law»  461. 
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Ml  section  decltres,  that  this  shall  be  no  plea ;  because  the 
authority  uoder  which  he  acted  is  sot  allowed  to  be  legitimate. 
It  declares  to  the  persoa  contemplated  by  this  section*  that  in 
cases  where  a  commissioa  from  his  own  governmeiit  wquW 
protect  him  from  a  chsj'ge  of  piracy,  that  is;  where  he  acted 
vlUw  the  scope  of  it,  or  even  where, he  acted  fairiy,  but  un- 
der a  mistake,  in  transgressing  it,  yet  that  a  foreign  commis- 
sion should  afford  him  no  proteation,  even  although,  he  had  not 
Mceeded  the  authonty  which  it  professed  to  give  him.  But 
it  by  DO  means  follows  from  this»  that  a  citizen,  committing  de- 
predations upon  foreigners  or  citizens,  not  authorized  by  the 
commission  granted  by  his  own  government,  and  with  a  felo- 
Bious  intention ;  should  be  protected  by,  that  commission  against 
a  char^  of  piracy.  Another  object  of  this  section  seems  to 
have  been,  to  declare  that  acts  af  hostility,  eommitted  by  a  ci- 
,tizen  against  the  United  States»upon  the  high  seas,  under  pre- 
itence  of  a  commission  issuei)  by  a  foreign  govenusent;  though 
they  might  amount  to  treason,  were  nevertheless  piracy,  and 
to  be.  tried  as  such. 

5.  The  only  remaining  question  of  law  which  has  been  rais- 
^  in  this  cause  is,  that  the  prisoner  ought  to  be  presumed  to 
have  acted  under  the.orders  of  hia  superior  officer,  which  it 
iraa  his  duty  to  obey.  This  doctrine,  equally  alarming  and. 
unfounded*  underwent  an  examination,  and  was  decided  by  this 
pourt  in  the  case  of  General  3right.  It  is  re|>ugnant  to  rea- 
son, and  to  the  positive  law  of  the  land.  No  military  or  civil 
oCcer  can  command  an  inferior  to  violate  the  laws  of  his  conn- 
try;  nor  will  such  f^mmsnd  «xcnse,  much  less  justify  the  act. 
pan  it  be  for  a  moment  paetended,  that  the  general  of  an  array, 
nr  the  commander  of 'a  ship  of  war,  can  order  one  of  his  men 
t#  GotiMnit  murder  or  folony  ?  Certainly  not.  In  relation  to  the 
Mvy,  let  it  be  remarked,  that  the  14th  section  of  the  law,  for 
the  hotter  government  of  that  part  of  the  public  farce,  which 
eiyoins  on  inferior  officers  or  privates  the  duty  of  obedience 
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to  their  tuperior;  c&utioualy  »pe«jU  of  tj^e  Uiwful  9r4€rM  »i 
that  superior* 

.Digobedicfice  of  an  unlawfiil  ordtr^  f^^  not  of  course  be 
punishable ;  and  a  court  martial  would,  in  aych  a  caaa,.  be 
hswnd  to  acqiik  the  person  tried  upon  a  charge  of  diaobedi- 
«eoce.  We  do  not  mean  to  go  further  than  tx>  say,  that  the  par^ 
ticipation  of  the  inferior  officer,  in  an  act  which  he  knows,  or 
9iight  to  know,  to  be  iUegati  wQl  not  be  eoLcused  by  the  order 
of  bis  auperior; 

What  remains  fer  us  to  say,  as  it  concerns  the  evideni^e  only^ 

will  be  short.    The  evidence  of  the  two  Portuguese  witnesses, 

unJeas  it  should  in  your  opinions  be  overbalanced  by  that  giv«n^ 

in  flavour  of  the  prisoa^ti^  makes  out  fully  the  case  stated  iip 

the  indiauftent.    The  captain*  officefs,  and  crew,  of  a  friendly 

vessel,  were,  by  inlimidaltocuewl  against  their  wiiU  forcibly  de- 

.  spoiled  of  their  property  \ff  the  prisoner,  taken  in  their  pr». 

seoce  and  caxried  away ;  and  all  this  was  done  with  a  felooiooa 

intent,  if  it  ia  possible  by  the  conduct  and  actions  of  men  to 

.  develop  their  int^iitkms;^— that  the  prisoner  did  not  act  under'' 

^  miataken  q)inion»  that  tike  property  belonged  to  enemies,  is 

plain;  because  in  that  ca^^  it  would  have  been  good  pri0e,and 

the  aeisuf^  would  have  bean  made  as  prise,  and  would,  and 

•ought  to  have  been,  sent  in  §or  adjudication.    But  no  attempt 

of  this  sort  was  made.    The  sgfoliation  was  made  under  false 

colours ;  and  the  illegality  of  it  was  acknowledged  by  the  pri-« 

soner,  when  he  apoke  6f  payment  being  made  fge  tl^e  property^ 

by  the  Englisfa  Consnl,  at  Lisbon;    It  has  not  been  pretended^ 

(that  the  privateer  had  not  men  enough  U>jq>are,  for  the  pur« 

pose  of  taking  posseasieo  of  this  wtm^f  and  sending  her  in  for 

adjudication,  if  it  ever  was  the  inientio9  of  the  captors  to  con- 

sider  her  as  prize.  The  plundered  property  was  carried  to  the 

privateer,  and  instead  of  being  preserved  with  a  view  to  future 

inquiiT,  it  was  concerted  to  the  use  of  theb  spoliators ;  part  of 

it  at  least,  divided  amongst  them,  and  theireet  concealed.    Ai* 

ter  their  arrival  within  the  United  Statea,  histelui  of  instituting 
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proceedings  for  the  purpose  of  condsmiiing  the  property,  & 
profound  silence  in  relation  to  it  was  oKserved.    T^ese  circnm- 
'stances,  if  8uffieielit}|f  mode  out  in  proof,  are  sufficient  to  es- 
tablish a  felonious  intent. 

Le  Brun  and  Whitibrd,  supported  by  two  other  witnessci» 
all  of  them  belonging  to  the  privateer,'  confirm  the  testimony 
of  the  Portuguese  captain  and  mate,  as  to  the  spoliation.  All 
of  them  concur  in  describing  a  8c6ne  of  lawless  plunder,  dla- 
graceful  to  the  national  character  of  our  country,  and  to  that 
flag,  which  the  gallantry  of  our  naval  officers  and  their  crews 
has  signalized,  and  caused  ter  be  respected.  Bnt,  as  to  the  iden- 
tity of  the  prisoner,  the  evidence  of  the  four  witnesses  belopg- 
ng  to  the  pHvateer,  is  directly  oppoeM  "to  that  oT  the  two  Por^- 
tuguese  witnesses.  They  conci^t  in  stating  that  the  prisoner 
first  boarded  the  brig,  and  that^hii  bohduet,  durifig  the  short 
time  he  remained  on  board  of  her,  Was  unexceptionable ;— that 
he  forbade  his  men  to  take  away  with  them  the  smallest  ardcle^ 
threatening  them  with  t^  most  severe  punishment,  in  case  of 
disobedience  ;'^that  he  returned  to  the  prirateer  indisposed, 
Aid  was  either  asleep,  or  appeared  to  be  so,  during  the  whole 
time  that  the  robbery,  by  the  order  of  captain  Butler,  was  com- 
mitted. The  Portuguese  witnesses  are  positive,  as  to  the  iden- 
tity of  the  prisoner.  But  without  imputmg  to  these  much 
abused  strangert,  an  inltentional  deviation  Irom  truth,  it  is  pos- 
sible they  may  very  innocently  have  mistaken  Hancock  for 
the  prisoner;  as  it  appears  that  they  strongly  resemble  each 
other,  in  the  features  of  the  face  and  in  Size*  If,  indeed,  the 
prisoner^}  witnesses  are  beli^ed,  the  mistake  is  apparent ;  be-^ 
cause  they  prove  the  drefts  of  Hancock  to  have  been  precisely 
that,  by  which  the  prisoner  is  described  by  the  Portuguese  wit- 
nesses ;  and  that  of  the  pf  iaoner,  to  have  been  difierent  in  all 
respects. 

1*0  you  it.  beloitgs,  to  weigli  conflicting  evidence,  and  to 
judge  of  the  credit  of  witnesses ;  and  in  doing  this,  yon  ought 
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to  throw  into  the  priaoner's  scidC)  the  good  character,  whicli) 
prerious  to  this  afTair,  he  is  proved  to  hare  borne. 

Should  you  incline  to  atquit  the  prisoner  of  any  active  pai^- 
ticipatioB  in  this  robbery,  he  cannot  be  convicted  upon  the 
ground  of  his  being  a  member  of  the  society  which  committed 
the  offence.  If  a  number  of  persons  associate  to  do  an  un- 
lawful act)  and  proceed  to  its  execution,  it  will  be  no  excuse 
to  one  of  them  who  was  present,  that  he  did  not  individually  do 
the  act— all  are  principals*  But  li  the  thing  to  be  accomplish- 
ed be  lawful,  as  the  visitatioii  of  this  vessel  wuii  and  all  but 
one  «f  the  party  commit  iblony,  though  in  the  presence  of  that 
one,  but  without  his  participation ;  the  crime  of  his  companions 
is  not  imputable  to  him.  You  will  now  retire,  and  consider  of  ^' 
this  case. 

Terdictf  not  guilty. 


' « 
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Tbk  Umitbd  Stats$  v«.  JombS)  Piccx«,  Ajri>  Rbbsb. 

The  humnitj  of  the^sw,  no  less  than  the  leefin|pi  of  the  Cooft,  fimwr  Hm 

fibermtion  of  a  prisoner  on  btil,  who  is  proved  t»  be  sofTering  onder  a 

disease,  which  may  be  ohiinately  dangerous,  from  his  bei^g  kept  in  eo» 

inemcnt    It  is  not  necessafy  that  tfaedanger  from  eonfinetnent  ahooU 

be  either  imintdiate  or  certain— if  th*  diKsaa  fs  fcpraatnted,  bj.a  iUIRii 

.  physidan,  to  be  siicb  as  that  confinement  m^  be  u^fanou%  and  mtj  be 

frCaly  it  is  proper  to  bail  the  prisoner. 

-  A  bill  of  indictment  being  (bund  against  a  prisoner,  the  Coat  will  set  gn 

'    into  an  examination  of  tkipovideneer  for  tho  purpose  of  taking  bpiL 

Indictment  for  piracy.  The  District  Attorney,  hwtng 
stated  to  the  Court)  that  he  could  not  safely  try  thia  case  at  tha 
present  Term,  on  account  of  the  absence  of  material  witncsseSy 
whose  attendance  at  tha  next  Court,  steps  were  taking  to  pnH , 
*  cure,  directed  the  case,  with  the  assent  ot  the  Courts  to  be' 
continued. 

A  motion  was  now  made  to  admit  the  prisoners  to  bail,  upoii 
the  ground  that  the  continuance  was  not  made  by  order  of  the 
.Court,  upon  a  motion  ibr  that  purpose,  founded  upon  an  affida- 
Tit  of  the  absence  of  material  witnesses.  An  additional  reasoit 
was  assigned  as  to  Jones— that  his  stsie  of  health  required  it. 
As  to  Reese,  his  counsel  proposed  to  go  iito  the  evidence 
against  him,  to  show  that  he  ought  to  be  bailed,  because  whea 
the  subject  of  bail  was  uader  the  consideration  of  the  District 
^udge,  the  case  of  this  man  was  not  before  him. 

WASHIJ^G  TOU^  Ju9tUe.  In  the  exercise  of  that  discretion 
with  which  the  law  invests  the  Court  upon  this  subject,  we 
should  no  doubt  be  greatly  influenced  to  a  ii|Tourable  exercise 
of  it,  where  the  continuance  appeared  to  be  capricious  and  un* 
irasonable  on  the  part  of  the  law  officer  of  the  Court.    But  in 
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this  case,  a  very  sufBcient  reason  for  the  continuance  was  assign- 
ed by  the  District  Attorney;  and  though  not  verified  by  affida- 
vit, the  Court  was  satfsfictli  and  assented  to  the  continuance. 
This,  therefore,  furnishes  no  good  cause  for  baiKng  the  prison- 
ers. As  to  Jones,  it  is  proved  by  the  physician  whp  has  at- 
tended hiiB  tiace  Febmary,  iD  jal1,*that  his  health  is  bad,  his 
eootplidnt  puhnoMry,  mod*  Hiat,  in  -his  opinion,  confineftient 
during  the  summer  might  im>  far  increase  his  disorder  as  to 
render  it  ultimately  dangerous.  The  humanity  of  our  laws,  not 
less  than  the  feelings  of  the  Court,  fiivour  the  liberation  of  a 

* 

prisoner  upon  bail,  under  such  circumstances.  It  is  not  neces- 
sary, in  our  view  of  the  subject,  that  the  danger  which  may 
arise  from  his  confinement  should  h€  either  immediate  or  cep' 
taku  If,  in  the  opinion  of  a  shiiful  pAiysician,  the  nattird  Df  bis 
jKaovder  is  aucb  tliat  cooAnenest  must. be  injurious,  a&d  maf 
ho  firtal,  we  thidk  he  oaghv  to  be  bailed. 

As  to  the  case  of  Reeat,  it  is  immaterial,  now,  whelltar  faVi 
case  was  before  the  District  Judc^ei>  or-Mt.  The  bill  of  indict 
iii^iit  beini^  found,' we  do  not  feel  ourselves  at  libMly  tQ  inqukv 
telo'ihe  evidence  against  him. 

Bui  for  Jones  ordered  in  10,000  doHars  himsdl^  and  two 
siireties,  each  5000  doNftrs. 


Vol.  hi. 
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fender  speeid  drcniiMtincM,  tfsV  the  defeftdnt  is  a Uitean 
tar  merely  DombMl^  the  Couit  «i]^  on  tie  eppie^bn  of  t^imtgr-tNt^f 
interefltedy  tliougli  n^t  aiMOty  on  the  lecovd^  dnect  the  answer  of  Hie 
nominal  party  to  be  taken  mider  a  coromwwiim<  and  notice  of  mch  an 
applicatkm  to  the  Coqrt,  is  not  necemary. 

Notice  of  a  motion  to  diasolTe  an  injunction  must  be  g;i¥en,  unlem  the  caoae 
has  been  set  down  Ibr  disscdution,  in  a  reasonable  time  befbie  the  motion 
bnlide. 

■ 
4 

XhS  conifliiDaiit  filed  %Wl  in  this  Coaiti ynying an jutpaci 
tkn  ngmiost  a  judgment  obtMMd  huio  wllich  was  i^rmlidi 
The  defendant  forwarded  his  MMirer,  and  afterirarda  an  amriil 
^  aa^ef^  in  which  he  statea  that  he  had|  long  before  the  in- 
wtittttioa  of  the  actio*  A  law  in  his  name  againet  the  complain*^ 
ant}  aaaigovd  over  to  one  West  all  his  right  and  tille^  claim 
and  demand,  against  the  ^mpfamuit;  and  that  the  snita'at  taw 
were  institnted  by  said  Waal,  and  carried  on  at  hla  expenae;^- 
that  he  made  also  a  general  assignm^t  of  the  residue  of  hk 
property,  for  the  benefit  of  all  his  creditors,  to  whom  he  dali- 
yered  oyer  his  books,  and  of  emirse  cannot  g^ye  a  distinct  aalr 
swer  to  manjr  of  the  allegations  in  the  bill. 

Upon  an  affidavit  of  West,  that  these  anawers  are  not  full 
and  satisfactory,. and  a  suggestion  that  they  had  not  been  fairiy 
taken,'  a  motion  was  made  for  a  commission  to  take  the  defend- 
ant's answer. 

WASHimi  TOJSty  JuMtice.  This  motiea  is  not  objectionable 
on  recount  of  its  noyelty,  as  we  know  that  in  England,  answ^s 
taken  in  the  comitry  are  alw«|rs  under  a  dediptuM  fiot€»tai$^  to 
commisuoners.  The  practice  in  this  country,  so  far  as  we  are 
acquuntM  with  it,  is  otherwise ;  nor  abouM  wn  Ufce  to  adopt, 
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genermllj,  that  which  prevaiU  iM  Snglaad.  But  wh«i  the  db- 
fendvit  is  mereljr  nomioaJi  omI  faw  not  thenewis,  and  piobahly 
laif  ht  not  have  the  indiiiatioD,  to  gire  as  firtt  Hi  ivswer  aa  the 
caae  adniita  o(  and  the  interaat  of  the  party  realjr  intereated 
demands,  we  shonld  thidk  it  eattmly  proyrer  to  issue  a  commis- 
sioo,  upon  the  applicatiMi  of  the  leal  {iarty  in  the  eause ;  paiv 
46ttlariy  when  it  is  eftnaLiered,  that  if  the  answer  he  insuS^ 
dent,  the  conaplaiDant  al»ne  has  the  power  ta  ezcept^-which 
he  will  never  d(%  K.the  answer  s«iu  his  purpose.  As  the 
plainUff,  if  he  means  nething  but  what  is  fair,  (and  in  this  case 
we  see  no  resson  for  suspecting  the  contrary,)  cannot  posaibly 
he  Injured  by  the  defltodant's  answer  being  taim'  under  a 
commission,  no  notice  of  su^jk  wotiaa  is  necessary.  But  the 
modoA  to  dissdve  the  injunction  in  part,-  cannot  be  listened  to 
withbut  a  prcfvious  reasonable  notice,  either  in  writing,  or  by 
sstting  it  down  for  that  puipose,  a  sufficient  length  of  time  be* 
fire  the  motion  is  made,  to  idlew  the  oomplainant  to  take  affi- 
davits to  support  hie  bill. 

In  this  case,  we  shall  direct  a  commission  to  issue  ibr  the 
iMaeos  before  mentioned^  and  not  eri  account  of  any  alleged 
ifitpropriety  df  conduct  in  the  plaintiff  or  his  agents.  Were 
tfftis  the  only  ground  for  such  a  me(ion,  we  should  require  no* 
fce  to  the  adverse  party,  that  he  might  be  prepared  with  couft- 

if  he  thought  prepar* 
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Thk  United  States  v9.  Jones,  PioMiB,  mu  ^Ibese. 

Indictment  for  piracy  committed  on  a  Spanish  vessel  by  the  defendant^the 
first  lieutenant  and  siibalteni  officers  of  the  American  privateer  Rcvei|g|^- 

As  there  is  no  proof  that  in  the  first  instance  any  unlawful  acts  were  medi- 
tated by  the  commander  of  the  Kevenge  and  his  officers,  it  will  not  be 
sufficient  to  prove  acts  of  rdbbery  committed  by  him  and  his  crew  geil^' 
nUy^— it  must  be  proved  that  tlm  Mendsaibi  t»ftieipsted'fai4lm1ilei^^ 
snd  that  they  did  it  felonioiisly. 

The  jury-  should  be  mtisfied*  if  they  believe  that  iJkt  defendaDts  psrlki- 
pated  in  the  taking  of  the  property  from  on  board  the  Spamsh  vessel 
thsC  they  knew,  or  might  have  known,  at  the  time  of  culture,  that  rob- 
bery, and  not  capture  as  prize,  was  contemplated.    . 

'The  captain  of  the  Revenge  may  have  been  guj%  of  robbery,  snd  tiiose 
who  execated  his  Aden  be  innocent 

X  HIS  was  an  iadictment  against  these  persons  for  piracy) 
eommitted  on  the  higk  seas.  Jones  was  the  first  lieutensnt) 
and  the  other  defendants  subaltern  officers  on  board  of  the  Re* 
▼enge,  acommissioned  privaieer)  comsMadsi  by  cagtainBvikr. 


Tlie  fJwtod  atites  m.  foies  et  «I.' 

It  WBB  pTOTed,  tlimt  4ttrifHr.li«».cmSBet  in  M#vedrtwr  1812,  a^e 
Ml  in  with  a  Sp«slBh.flliip4Mi  a  voyaf;e  from  Havana  to  Cailia, 
l»hich  ate  had  chimed  Ibr  upwaidi  off  en  hour  telwe  ahe  caino 
up  with  her.  The  Hevenge  mts  «ndor  Boglish  cotoors,  and  tho 
drip  under  Spankfay  aa  proved^  tbo^partof  thepi^ecutioa^^ 
and  under  English)  as  ttated  hf  some  of  the  priaoneta'  witnea^* 
ea*  The  ship  fived  tudywi  to  windward,  but  at  such  a  diatanoe 
as  could  Inot  reifch  the  privaiteer)  aaA  which  was  done,  as  woo 
proved  by  one  of  the  mariners  of  tho^p,  to  indnce  the  privateer 
to  display  her  real  chflracter.  When  the  privateer  .got  near  to 
her,  she  gave  her  a  hroadside,  and  afterwards  a  diachergeel 
mosfcecqr ;  and  she  atrncli  her  colours.    The  wineises  for  the 
prosecution  stated  that  all  thoso  aetsof  hostilit^r  were  conraiittecf 
nnder  £nglieh  oolours,  whkh  was  denied  by  thoia  for  the  pii* 
epoefu.   Th^Ciiptain  of  the  ship  was  offered  on  board  with  Ida 
papers,  and  he,  together  with  the  crew  who  accomplttiied  Wimi 
were  put  taio  irons,  and  piMKed  on  tho  deckr   Jonfts  was  order- 
ed to  go  on  hoanHhe  ship,  and  examine  into  her  character.    U 
la  dbohlful,  from  the  evidence,  whether  it  was  during  the  haMi 
howr'that  he  fftiwained  v»«i^|i#*^sh]p,  or  after  he  had  returned  4W 
the  privateer,  that  O'bag  of  dollars  was  brought  hy  some  of  the 
'^eraw^  of  the  privateer  Hf^m-  the  sUlp  to  the  privateer.    Butlei^ 
'.  hlMriAg  learned  from  the  Spanish  captain  that  he  had  more  silver 
-on  bomi^  he  tent  inlbrmatioo  of  this  discovery  to  Pickle  and 
those  then  on  board  the  ship,  with  directions  to  search  isr  and 
aend  it  to  tht  pilvateer.  Eight  boxes  were  acoordingly  brought 
to  the  privateer,  containing  SOOO  d^lmi  eaeh,  wMoh,  by  8iM» 
ler*s  orders,  were  deposited  in  the  cabin.    By  orders  from  tM 
same  qoaild^,  the  peraons  of  liie  Spanish  captain  and  his  crew 
wore  searched  for  vahiablea;  and  ftve  donhloens,  and  a  gold 
watch,  wwretaken  fram  one  of  them  by  Butlervand  depositej|}:iir 
the  cabin.  Tho  captain^aad  tewo^he-Spinialtfthip  were  then 
aont  on  board  iShel^  ahip^  and  ordewMo  mako  aaili  which  they 
^d.   k  was  proved,  that  when  Jones  returned  fi^noa*  the  SpaaMi 
*ip^  1m  iqMNMi^tlii  captihi  ihnt  sh«  waa  Spiiaiiiiv . 


atft  fENMBRiVAMIiW 
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.Two  or  tlKM  d^TA  dkm  tMm  UMnctkDr  thv  privalMr 
orerhaulcd  tluA  aMio  ■hip-maUBf  fcr  S«f«MMk,  wkh  a  TiM^ 
•■  tk€  captakl  itf d,  to  Np«if  tho  toaaH  thoy  had  MtlaiiMd  m 
Ite  tlotlMft  Idken  ftom  hm  aewm  kf  thoM  «f  thu  RrrMgow 
B«ll«r  F0l«iiied  them  mbm  of  ilieir  cbtlMs,  «ftd  ti«A  orderod 
<bo  Spanlsk  ca|tain  to  pMCMd  «l  hk  707age»  thrMteiiiiig  to 
«Dk  him  if  he  thould  iii«el  ivMi  hi»  aguii  9»th«  AmorioM 
•Mit ;  and  tho  batter  to  cBMire  hit  defartarO)  hacoonvfed  him 
from  the  coMt  br  about  tMMdayi.  Wiihia  a  day  or  two  efter 
tiie  mooef  yras  taken  fiom  the  ahipi  it  vas  divided  amongst  the 
eflicera  and  crew*  ahhoagh  no  direct  proof  was  giaea^  that  the 
pffifooert  i«eei?ed  any  part  of  it.  The  Bereage  put  into 
Charleatony  where  no  proceediaga  wire  inadtuted  for  coadeaaa* 
iag  the  propoity  taheff  from  the  Speniah  ship**  Butter waa  a^ 
preiieoded  and  tiied  at  Chaiieelen«  The  priaoaem  cam»«B  ta 
fme<hdphia»  where-thej  were  apprehended. 

It  waa  eewiaodedt  by  Ratfle  aadChariea  J.  Ingeianll,  for  the 
ptiaooera,  that  robbery  not  being  defined  bfrAay  atatnteof  Goi^ 
ycati  the  Common  Law  cannol  .he  reaorted  to  in  oate-  li 
paoTOf  itiat  the  tahiag*  in  thia  raae.amennted  la  that 
U  waa  alao  oaatended,  that  a  eamihiaeionad  priTaleer 
eaimuk  piraey.  Upon  .themerita^  k^wae  argi^t  thai-  the 
aaiaare  in  the  firat  inatancoi  waa  for  the  purpdae  aC  eaamiaa- 
aioB ;  andof  oonrae,  that  all  the  aOaof  the  priaoaera  veaa  thea 
^eifaamed  an  ohedkace  to  (he  lawful  commande  of  .aapiaia 
Botkr^  and  c^akl  not  he  randared  crimmal  bjr  tli»  aidweqaeal 
uatlbwldl  caariaa  of  the  eaptaia. 
•■I  •        ■ 

fF^fiffiA'GrOAiyiMr^c^,  charged  the  jury.  ^.4he  legal 
aljecUona  urged  by  the  eaoneel  fur  theaa  prtaenei%  waae  anar 
H/0/lA  and  deaided  by  the  Ceoal,  m  Hm  caae  ef  the  Uaii^ 
Slatea  -oe.  Joaoiy' «l|ichrWaa  triad  tmalva  aumthamga;  which 
apinien  it  will  ha  aafficteh  to  read  aft  tide  ocaeaian^  See 
p»p.ao^. 

We  jf/m  any  t^mfm^  t%  thganly  mf^i0m  phW deleft 
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iipqrtMH  ia  tluB  c«m;  and  that  li^  •irtailMr'tteMmouBfa- 
icM  wMi  which  the  prisoiMfs  we  chaagod  4b  have  spoiled  tbe 
Spanish  reaad^i  la  fna4a  o«t  Jbf  tha^-evidaiiee. 

That  an  act  of  pifacy^  nerarawrpassed  in  atR>citf,4iaa  beatt 
cmimitted  ia  this  caae,  cannot  be  dwtp^d  by  aof  peraon  mkm 
has  heani  Ae  cTidence.  WmX  «iaee  there  is  no  proof,  th^  m 
air  Jh-9t  IftalaWe,  anf  mdawfttl  acts  were  avowed  by  ciptaia 
Rttder,  or  mediuteA  by  his  officers  and  ciww,  it  will  not  be  suM* 
alenlf  to  pro? e  acta  of  robbery  coBMlitted  by  laas  and  hia  eiww 
genenJly ;  to  convict  the  prisoners^  it  most  not  only  be  prove4 
that  they  participated  in  the  takings  but  that  they  did  it/fA^ 
niom^if.  Whether  She  firat  ia  broHght  hone  to  ail  the  prison* 
ers,  must  depend  upon  the  evidence,  of  which  the  jury  witt 
judge.  B«t  ahottld  the  fact,  in  your  opisnen,  be  asAciently  es- 
afMaahedi,  stiM^  you  must  he  satisfied)  thpt  the  pnsottaso  knew^ 
er  ought  lo  have  known,  at  the  time  they  acted,  thni  lelihery^ 
and  not  a  aeizure  as  prise,  uns  centemplated  by  tke  captain  or 
Itemeelve^ ;  and  Itfis  in  thia  point  of  view  only,  tint  the  orders 
ef  captain  Butler  can,  in  any  manner^  afford  a  shidd  to  those 
whose fttity  it  was  toobey  ti^at.  For,  hotnay  have  been  gidltyef 
whbeiy,  nnA  those  a4M>  execntad  his  oedera  be  innocent,  or  paa* 
trttaaa  in  bis  goilt,  neoaeding  to  the  circumstancea  of  the  case. 

If  captttn  Butler  intended  to  aet  within  the  scope  of  Ihs  com- 
mistton,  he  had  an  authority  ta  bring  this  vessel  to,  to  enn- 
nme  Imr  papers,  her  officers  and  crew ;  an4  to  tdhe  aa  amsli 
time  ae  was  neceasnry  to  enable  bhn  to  decide  ul^malety  as  if 
her  real  character,  and  aa  to  the  condoet  whieh  it  wpMd  be- 
come him  to  pursue.  If  he  concluded  that  the  ship  and  car^ 
go,  or  the  latter,  really  bebngad  to  the  enemy,  or  that  ahe  had 
boon  fnity  of  unneutral  conduct*  iAd  was  of  course  goaid 
ptiae,  it  wna-haa  duly  to  put  a  priaeHDaster  on  board  of  i|j|ii^ 
and  to  aend  her  m  to  aamo'  port  4i  the  Unilad  Statea  for  ad- 
jodicatioa.  it  wno  not  mgolar  ibr  him  to  breifk  bulk,  and  lo 
take  any  >part  of  the  cargo  on  bbard  the  pvivmteor,  utfess  hf  h 
ease  of  ^oeaasity,  as  wheie  ho  had  not  a  eoAclent  ^uiaber  of 
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an  iflipression  from  «he  begiiiwij||tlM^  it  Wi^not  the  intentiioii. 
«f  captain  Butler  lk>  saix^-this  prgjiecty  as  prize.  It  does  not 
appear*  that  a&.i||feQtioii  t^  make  a  f^ure  of  this  character, 
was  ever  dmHtvMibj  Butler*  The  oadarmg  the  fi^niah  vea- 
ml  ffom  thf  co^st;  the  diviaioB  of  .the  plunder;  and  t4e  secrecy 
jfterved  in  r^ation  A»  these  transactions  by  B^lfar  and  thd 
prisoners)  after  thej  |anded  af  Charlestons  yrithout  ^  murmur 
nf  diai^roba^ipi^  having  Hi  an^^i^*  been  htsa^  to  eaciapc^ 
feiMiP^he  pr^KMMBft  to  the  captain ;  mfi  all  circumauifftces  to  be 
veif^Md  bjr  afti^  jiirjr^  to  prore  a  lUtpious^  inlfliiS4|ik'tbe  pria^p* 
ersy  ^  the  tisse  th^  ft^Y^  ^^^  orders  of  tbeif  OBiiAniiider. 
SMttld  fou,  gentlemen,  be  o^joplnidnt  that  this  iathe  fair  infer* 
MM  to  be  dfcluced  fr^  those  circumstances,  (hen  the  prisoners  '  ^ 
JS^Hrtiifftld  tl|ciy selves  .)ipder  the^^ders  of  their!  caj^n  |  / 
JM  J|^  UMMy(t»»  tai#ria»t  ougM.  to  fipd  theai  a^^cjfu  But 
Tifiw  caniM  cMMcientiouiiy^Mibfi^yich  am  mteipm^  tbmk 
wii^be  your  duty  u^  sfcgi^^  the  y  MQera.         .     '  *    ^      . 
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-"Hie  Halted  Stites  w.  Jones  et  •!.- 
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nvin,  to  Bp«r«^  nM«f  «•  ffiglit  betieccwNkry  to  briogrihe  fiiue 
into  port.  Thia  w^s'nol'Uie  m»t  with  the  Revenge.  But  thv 
irregularity  vould  not^  of  ittelf,  be.imflficieDt  to  render  the  con- 
duct of  captain  Butler  cttminalt  if^he  had  m  other  respects 
aiiewn  that  his  intentiouavere  faooest.  So  for  from  thb*  he 
gives  the  mott  complete^  f>reofftf  the  intentbn  with  whieh  this 
MlSule  was  made^  by  dividing  thaspett  with  hh  creWf  order* 
ing  the  ^Spanish  vessel  fipom  the  coast,  and  after  he  got  to 
dnrleaton,  taking  no  steps  Jo  obtain  a  condemnation  of  the 
property  he  had  seized.  This  conduct  would  be  sufficient  to 
esti^lish  the  charge  of  piracy  against  Butler;  as  much  so,  as 
if  he  had  dsifinred,  in  the  first  instance,  tkat  the  seisnre  wae  not 
as  prise,  but  with  a  view  to  phindeiH 

But«  in  relation  so  Amse  who  acted  under  the  orders  of  Bat*' 
ler,  the  same  ioferenef  does  not  necessarily  IbUow.  lie  had  a 
right  to  eommand-thoeo  persons  to  visit  the  Spanieh  ship,  tn 
bring  awnf  Ifer  papers,  andif  hef>tea8ed  to  go  so  ibr,  even  to 
tiwnship  her  cargo,  and  to  take*£rona  the  ^^eraons  of  the  creWi 
whatever  valuablea  might  ^be  found  on  them.  These  orders 
were  not  inoensisteatwith  the  actoi seising  the  property  as  piuoi 
and  at  most^  eoaki  only  he.coiiBidered  as««quivocali  Unattend- 
ed by  other  okcumstancea,  to  induce  a  wei)-gtoupded  auspjekm 
of.  the  h^neaty  of  Butler's  intentions,  the  orders  were  legal, 
and  the  prisoners  were  bound  to  obey  them.  If  so»  the  snbse- 
ifmif^  evidtnee  which  the  conduct  of  Butler  afforded,  of  the 
Ifuo  animo9  with  which  the  seiaure  was  made,  cannot  \m  need 
against  these  men,  to-^  the  charge  of  a  felonious  taking  upon 
Uietn,  notwtthaianding  it  was  quite  sufficient  to  ^rieainate  him, 
who-  gave  the  orders*  The  pneaners  aaed  very  taaproperly,  in 
accepting  any  share  of  the  plunder,  before  it  was  regularly  coa- 
demned ;  but  thk  would  not,  of  itself,  afford  direot.|wo^f,  that 
they  executed  the  orders  ^f  their  eonamander,  knowing  that 
^ey  were  illegal  and  crimhMd.  It  must,  at.  the  Mfonc  time,  be 
atoittedf  thai  connecting  all  the  subsequent  events  ^rith  the 
origiifai  taking,  ''the  innocence  .of  the  prieoners  may  well  be 
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'l|Ik*^^iiiUd.St«la8  M.  Joneteta}. 

8iit|»ected>  and  t^  jury  may  (rresuniii^  ikm  liia)r<Mi|fid  widmr 
an  isipression  from  H&e  beg«piD||^thia  it  wa*  not  the  intentioii. 
«f  c^>taia  Butler  jb  sfliftrtliis  prg^p^rtf  as  prize.  Ir  does  not 
appear,  that  an.  ii^ention  tp  maLe  a  figure  of  this  chftracteri 
was  ever  d«0iared.bj  Butler.  The  o^ering  the  £(|kanisfa  ves- 
hH  flom  the  co^s^;  the  divLuon  ciC.the  plunder ;  and  t&e  secrecy 
observed  in  r^atlon  A  these  tvansactions  by  Bttlfisr  and  th4 
prisoners)  after  thej^  {^anded  at  Charleston,  yrithout  a  murmur 
%f  dis^m^robal^a  having  Hi  aoj^^^m^  been  beard  to  escApci 
iMntCho  pr^fKMiera  to  the  captain ;  are  all  circ4imataiMes  to  be 
weis|l«d  bf  the  jury;,  to  prove  a  letaiious^  imeoMit  the  priain^ 
ersy  tip  the  time  th^  ^jed  the  orders  of  tbeii  oenfliilaider. 
Should  jou,  gentleatien,  be  o(.fi|i||Mnf  that  this  lathe  fair  itofer* 
ence  to  lie  deduced  fr^  those  circumstanoes,  iben  the  prisoners  ' 
'  canii|R^leld  tl^ey selves  ^der  the^r^e^  of  their  captain  |  . 
and  k^  tiintic|t»»  ytttyiP^t  ouglyt  to  fipd  then*  M^ty*  But 
gyMi  cantu  c^aacientioiniyiniahjiiyf  h  ««^^i|ifei9C«ce»  ibf»M 
wit  be  yomc  duty  ta  i||t[i^^  the  yiiasoera.         .  ^ 
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Indictment  fee  treasons  in  adhering^  to  the  e9)e8i||  chatging  the  defendanl, 
Mer  nib,  with  going  from  the  British  s^uidroii  te  the  Aate  of  Dekwaie* 
«  with  intention  to  procure  pfovisions  ftn*  the  sqindpon. 
The  gom^  from  the  British  8q«aA«t»  to  th^  shore* #»*  the^^lirpoM«f  peftoe* 
ablj  proUBsHng  proviuons  for  the  eneaifi'did'iiot  Amoaat  t»  a«  act  tf  %e»- 
8011 ;  a^lhimMdiMTt  vested  ift  tateatiois  which  it  not  ji—i^nlik  hf  oar 


JIMkf^  if  »  peraoQ  has  carried  proijsiqjni?  towvcis  the  eneipy^  with  intent  In 

supply  him,  tlnurh  that  intention  should  ^  defeated 
If  the  intention  of  the  defendant  Ikd  been  to  ^rocujfe  pro«inOns  Ibr  tlitt 
■  enemy,  by  uniting  with  Hl^  in  hostilHies  againit  \bh  citbena  ef  the 
UdM 'ailiiB,*«is  prffgKMin^  toward^'ttw 'telre^w;^  ha«ft  Men  an 
fmaS.  aot  4t  i^teAyto  <i>a  yiwiy  f  #imrh  no  othet  art  wap  comitiilteii* 

^  -  .  .  s 

^^  ^  ■        •  '  ■ 

1  HIS  VIS  an  iodktpent  for  (reasclii.  The  first  fbar  comts, 
cBsn|{ed  the  prisoner  ^ith  adh^fuif  to  the  eDemy,  gt? iii{^  them 
aid  and  cocnliMBl;  by  taking  en  >oard  at  f  hiladel^)^|ia  cargo  of 
prnTJipnmj  and  carrying  xt-trn^  tbe  a^m^fron  which  bl^oli^fbd 
Ibe  D^waa%  in  April  1813.  The  other  coiiqii  charged  the 
-  Mhndant  with  the  aaiioe  «pecie8  of  treason,  by  ^ia^^am  a 
Ariti^l  «svaBi^]P-fonr,  wKUsC  lying  in  Delaware  llay,  t»  Sr  i^m% 
of  th»  state  dl  Delaware,  with  intention  to  piiii»npB  i^yAf^ 
iir  th«  hifiij^rtiny  iqfuadron. 

The  eirUence  giveif  in  behalf  of  the  prisoner,  so  completdy 
exonerate^  Mm  from  any  tre«|pifable  con4uct^  j|(Bder  (^  counta 
which  dNffsd  Mf^  wi(h  J&avmJi  adhered  to  ttiar^^^i^  10  thia 
4istriety  that  tfais^  covols  iptre  al|lui^ned  by  die  jprodbfyatiBg 
oficer,  ift  Us  sanualhg  u^  to  tha  jwry. .  4s«to  ite  g«^  charg- 
ing him  with  oTert  acu  of  creasaf^  comj|j|ii^  la  Delaware 
bay»  afid  on  the  D^awartf  shore,  Uie.  ayi4snce  wai  as  fettows^-^ 
Tb^tisoiMy  Iwringi  on  his  passage  fiwrnl^hiiadelpliia  to  Ne# 


^ 


9be  United  9l»tcs  «•.  Piyor. 


Tiifc  iMl^.icKh  fbttr,  >eMi  ebaaed  by  &  BtWiM<»<t  ^of' 

iq»  cnjftmttfi,  wixh4he  prim$  to  CommodM'e  BeresSMrd,  whq 
flieft  eettiqnid(«i.tlie  BritM  •^BH^ron  in  the  Delaware  \mj.  He 
fiia  r«Qttiredl  on  board  *as  ••pritoaer^  Cliere  he  metjvJMk  nitnr, 
ef  his  iMtfrymeA  in  (he  i|M»e  unliAirp^  situation.   It  fii^eai<edy 
Itat  he  ^NiqwipUf  ^(|iMre«|ad  #ith  his  iellow-pTisoMn^NloBl^b^ 
sabjec*^  atteanyiieg  their  escape ;  km-  Ita^'^idiftoMltiea  which 
femtfdte^iOHftA  ^ery  ghi^haE  praposed,  appeared  tp^  h%, 
mBMTwammitU^    At  leogtfi  he  bqiiired  of  one  of  the  prir- 
9oae*%  if  he  ODuldr*«iMiduct  him  to  ^wy  part  of  the  Delawai^ 
idMtr%  whhre  i^e  cmM  ^tain  ^  paiPeel^f  hvllocks  for  the  wm 
of  tlliaship ;  1^  wis  anfivereS  ipthe  afiroMHive.    He  then  oh- 
tawied  attBif^r^Ql'ine&  teaa  the  qpumoiertf,  t»  accompanf 
hina  on  ahofe  for  ||^|wrpDse  of  ehMUmng  life  stock ;  ani  alia 
aSif  of  trUfi,  Irtdeh  wi%s  taken  ifto  che-t^sssel  which  was  tQ 
carry  Ihenato  the  iilKMra.    The  men  who  acooippanied.  himi 
tDOhitfaahMumia  and  aaaiiiinitiQp  aiii»g  irith  tMbi.   When  th^ 
landed  <M  the  Delaware  ^^ore,  the  pris^r  who  tuul,  attended 
Ary<Nr  aa  apc^yid^  4aaeiled,  wbOat  affeetSng.to  go  after  a  pareel 
of  cal||ef  ef^enipi  % dittaace.    Ihe  ||Friaoner,  teiigetlier  with,  a 
Bakkh  fliitteos^)  weiA  about  ami  aoiles  into  the  co«wtryf  flttd* 
eiepfed  at  a4)oas€i)  where  iM  former  endeavoigred^  to  purchaaa 
aoflse  hoikiaha  or  other  lite  sti^k^  jaii4  urged  atrongly  Hie  ro; 
qtteitf  that  the  tattntry^^An  would  aell  to  hiif,  by  staft^g;  his. 
uahnp^y  Mtuetjion  aaa  peieon^iS  separated  fram  his  faipily,  who 
reaMed  in  Maswchttsetu^Mi  that  bf  Cbtapiing  the  urticlea 
whicfche  sought  t9purchsiae|Jt  would  he  in  his  pow«p  to  ranaoaai 
ea^Aiai^(.hisfess^  an$^(argo,  but  ht^feJloW'iprisoncmi 
CKpUtitf.    All  his  eWtfn^  howetter,<o;|>ro#iire  provisioop 
bf  paKhaaay  proved  nhiiMivf ;  %ofyi%  attempt  was  xaa^e,  ec 
Uwted  al,  i^ntigy  tat  aa»o<»aa»nner,  m  obtain  them  by  ||iaee  of 
is>imii^|jifn     In  Ihe  ^urse  of  that  evevin^  whilst  supping 
at  the  fiMwer'-a  hoas%  the  mttlia  ifade  th«r  af^of ranee  f  aa4 
tha^pfiaonery  wilh  hw  ^mpanioDf  .were  aaiai4.sad  s^t  Id  tha 
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fkSai^  of  0^  oo&cNfft  of  ttete^  who  had  4qio  ^^  u^ciihif 

ymingiftpof  a  flag.  Tbo  la^Mr  anawar^d,  that  they  ^a4  bean 
aaiit  «#k  a  flag,  lor  the  p«ftM^  ^  p4iroha»iAg  provisitot }  aM 
he  cwdemned  the  ofticer^vho  SToaaneUiiMicd  the  paaly^lbr  t^ 
ini;  atwa  wUb  1^.        .    -y    .    '■      ^ 

..  Mr..DaU«  con^dady  tlin*  though  tho  prt|oaMr  SaM  i»  hi» 
daaifftof  ilHiiniiig  pioviai«aa  %;r  fho  aqaaiii^^fter  he  laaded 
ih.  Delaware},  ^att^aa^hia  tprtentieii  w«i  lfa«0ODhble,  hi<  )ps»r 
tiDgr  ^to  ^^  han^  an^ftpoeodii^tQJke  ^ore^in  orAar  to  oaivf 
that  jQtaot  ioto  imaajtlnn,  waa'an  oaavt  act  of  adhering'  to  the 


M\m  if  aot  «Pirliii|  g^ng  iik  hostile  anraf ,  with  a  detignio  uae 
the  pfO|prtioii«if  the  %eiCi  oii^*in<«a^  ofHiie  party  being  oveo* 
powered  hy  thu  AttoHf^iMi  tie  pr«ceeda^;«a  ringle  ftep  ia 
aMCutioo  af  agtfl^ati  ii^uatioi||  waa  anwoft  act.  He  an^iadi 
thi»,^ip^  the.en^httntOfit  4iLikat  appaiTy  that  the  fli^  waa  ail 
Miy  taaSB  hoUtod.  As  tfi  ttie  <n4iaii»  attcibttted  to  the  priaoott 
fNT  engaging  in  thb  wMwM  «iiterpriie,  viai  the  obtififting  tho 
aaeaiia  of ^vanaefiiog  |imaaU;«or  of  jaacaping,  they  woold  not, 
if  pr«;ni4^%o  ifAck^jUi  aa^llae  hiOA  from  Ae  chlige  of  trai« 


•*i 


WAfSMIJiTii^  T^AWustuti  charged  the  jury.  That  the  prf- 
aaner  weoi  hm  %e  ^||)tiah  aoaeoty4»ar  iMfte  ahore,  with*  an 
intendoo  to  procuve^groviaiona  for  the  uao  of  the  enerrty,la  hn 
eontoatibly  prea^edy  a»d,  ihiioed)  is  not  denied  by  his  eouaael. 
If  thta  cfQoatAtvthi^  criaa^of  treaaon,  the  «otitBa  wKch  i^ 
dneed  1mm  to  attempt  the  eonaaiiaaion  of  it,  tod  ^  whkli'theiw 
lie  stfMgeat  maaona  j»  b^iore  he  waormaat  at^cartiy  octw- 
!,  wonhi  certaioty  folliolia  the  anWaiiirof  it.  B«t  the  lanr 
Hpm  oanitinnaottchhoftnoct  tretaoaH  cren  akhoitgh^ihese 
o  hod  not  aipaHljdi  tnd,  tdthoogh  inteHtlooa  «B(tliQ|lfiga 
dialoiyoi  aa  aonar  4iriMd  the  cfaamctev  af  the  most  atrocieayi 
f^  wtew ptowtfl  ngwwattho  !!*■■■>.    C«i  it  be  eeitoesly 
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Tbe  United  MiitM  w.  Piyor. 

ilrgatf^liNit  if  a  juiiif  cooteiBplatiftg  an  aWerence  to  the  eDemf) 
hf  supplying  tlfem  with  ft^tlmmu^  nhotUt  walk  tow«ria  i]ie 
market-hooae  to  purchflM,  dr  hito  his  own^elds  «»allittghter 
tibaMrer  he  mlgiil  fiod  Aere^  but  ahoali^  in  hdtf  do  neiflMr 
one  or  ito  •Iher  of  the  intended  aets,  he  has  commkMd  an 
overt  ac^t  of  adhering  to  Ae  ^0Miy  ^  CertaM^  ttot/  AH  rests  ^ 
ift  intention  msrqlyy  which  our  Iftr  of  iireison  in  no  instanep 
prefsases  to  pttBEiab^  .  Carr^iq|f  pivrisfcsin  tfim9t4n  the  enemy, 
mM  hKent  to^  suf^  tltem>  thouf &  thia  laMlHttsii  shnnld  be 
defeated  on  the  way,  woiM  be  rerf^H^ftetUt  from  the  act  of 
going  hsk  search  of  provisivlie  fiir  such  a  pgrrptse,  and  atop|dng 
short  before  any  thjfig  was  eScct^A  and  wWM  all  rested  1h  in* 
tentiqok    In  such  a  ease,  the  motives  jrUrfi^laHiveed  the  pri« 
sener  to  nse  his  ex^fUooa'  to  paacurd  f^tislbtts,  ^m^M  take 
flpona  Ifs  conduct  .efiery  |K>siiMe  impi|tation  of  disleyalty  aMd 
'dMpffbetion  to  his  country.  The^entien  to  procuinlhtbe  means 
«f  effeelMig  the  liberation  of  hin4hf  and  hia  Itfow-psipMiwa, 
bad  it  aven  been  cfu^ied  i#>  enacufioi^  would  have  bote  an 
iKmest  and  generous  one;  even  idtWligTt  the  law  should  noC 
have  esacuised  the  act    If  Ihe^^efti^t  of  the  frisei^  was  ea 
Streak  lis  pfMi>le>  after  he  bad  gei^Aa  lan^  andMlb  eaba|ift|  it  is 
one  wliich  would  not  meet  our  ipprobatien.    We  ean  never  km- 
the  apologist  of  drsingenuous  conduct,  let  who  win  practise 
it  I  and  we  are  firmly  of  ^nion^tliat  nsabiA,  a«  weB  aa  indi* 
yidttah)  wHl  alw^^ftAdd  their  best  intn^est  ^l  be  promoted  by 
fiMky  tb  their  engagements,  and  by  maijlesiing  a  disportiion^ 
tuo  prou4  to  deabend  to  artifice»>  ^  dooaive  area  an  enemy. 
H^tf  aMhough,  aa  moraliata,  we  aannot  a|i|JVdve.of  ao  inlen- 
lieU  in4he  pnadmlt  to  vielate  tbe  promise  he  had  pKfhted  ta 
tbe  enemy,  yet,  aa  j^adges,.  we  ^ustpronoumsa,  thafc  hy  doing 
so,  he  wo^  haveo%a4o(f  >gMns«(im  la^  of  his  cowitay, 

^^y  if  the  intention  ^  tlie  priim«ar  was  to  pmcyii  pwai* 

siona Jbr  tbe  eaq^y,  by  uniting  witii  him  m  aota*o£  biisllliip 

^  against  the  United  Siatas  or  Jtsckifceni^  w4lfbisehla%presa» 

ed  agatnat  him  hf  Aia  Aaaft^filimqmvi  ilMSb  indte^  it 
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•vert  act  of  adbettog  1k»  ttie  wemy,  alUMAigh«o  aat^  baad* 

U^r  «raa  Id  fa^  conmittecl.    But  hejr  atinda  Um  eri^ 

to  this  iact.  ^  The  ^Mily  witne»  wte  proYw  any  thing  is  .^.^ 

1  lian  fx>  aiach  im  inteij^ii,  is  fha-hkck  man  who  was  appfitd  to 

Ip^tba  priaon^T}  to  conduct  Wa  taaoaao  place  where  builflfcka 
might  be  ptocwpad ;  and  he  atafces^  that  the  priaooat  tdd  him 
URt  the  li^  waatply  to  he  UBe<l|  ill  tifte  H  ahould  be  oeceaaetf , 
to  ahleld  the  party  against  a«per1^r  nvfohen.  Now,  this  is  ao 
highly  improbabley  that  it  is  fur  to  conclude,  that  the  wiftHeib 
xniiat  have  roiaqpdarilned  what  .ihe  prisoner  aaid  to  him.  The 
prisoner  couM  not  hMre  been  igpotant  of  what  every  peiaon 
•  must  Itnow,  that  fl»  offiaeivlit  an^  «nny,  ikmU  dare  to  vioUte 
a.  flag  of  truce,  by  attampiri^g,  under  any  cijreumataBcea»  to  uaa 
it  aa  a  cfver  ibr  acts  «f  hestiiify.    No  eftcer  would  espoae 

^  himacif  to  Ihe  puniahaiaiit .  which^  the  laws  qf  war  would  com- 

pel htf  auperhm  toi  iwiy.|  jupop  hippi  and  w^h  it  would  be 
thfif  interest  not  to  disregard,  ii  they  meant,  en  any  future  oc# 
caaio»9  to  claian  iKh  iipmunitaea  anaa^ad  to  %«9ag  of  truce. 

But  it  is  denied,  that  this  i^easelt  during  her  pasa^ge  to  the 
shore,  or  duivif  her  stay  near  to  it,  heisted  the  flag,  •r'appear- 
ad  to  s^ek  its  protection.  The  evidence  of  the  same  bkck  man 
to  this  dfect,  is,  flatly  contradicted  by  th^  pife^s  ^bo  was  on 
heard  duiing  the  whotr  tyne^  and  who  dechires,  that  it  was  fly- 
mg  at  the  mtfst^MMid  d«dhg  her  passage  to,  at,  and  Ipom  the 
shore;  amfdiat  many  Jhndiieaa  vessels,  which  paaaed  her,imd 
who  might  other^^aeliarve  been  smed  as  good  prize,  were  suf^ 
fered  to  prodee^  wfthotit  inquiry  or  molestation.  In  short, 
during  t^  whole  tinka  that  this  p^rtf  was  absent  from  the  ship 
of  war,  ail  was  peace  with  tpev^  but  what  seems  almost  la  con- 
clude this  point,  is  the  efiicisi  daclaraAon  of  Commodfliie 
Beresford  to  the  governor  of  Delaware,  that  this  vessel  weAt 
to  the  shofe  under  the  proOactMi  of  a  fla^  with  a  view  to  pur- 
chaae  provisions.  Now,  this  evidence  is  not  to  be  discredited 
byadying  that  it  proceeded. from  an  eDe^y;  because,  all  ci- 
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BflAoiik  «#•  bo«nA  to  |^f«<«fe<Sl  to^llie  «A^iA  doBbm^ 
of  «te  4MMb«iiil9r  of  the  «newe^  fim«8.  Then  ^  n» 
Aniiiilto^  iHm  #ottM  not  feel  a '  jiwt  MigMtioii,  if  a  •nti* 
«P^»^k>«ld  TOhtare  tti  q«Mti«i  the  veneity  «f  ^  AmeHe«i 
comvtndiiig  oficery  in  lelatiofi  to  a  &ct  which  he  stated  otlh 
mmXij  m  being  within  Mi'owa  Itodwled^.  TheUe  is  no  «kNil«^ 
thct  ai^oilipeofiBg  the  fk^  ^  armed  meiiy  «na  m  irrepiiwi 
Alf  9  and  ConfmodoTe  Bemsftrd  iwrf  pro^rly  «0Muroa  ilni 
eiicer  who  cocnmacndted  the  fsnffyttr  cariyiag  armt^  Neve^ 
thdeas,  no  act  of  hostility 'waei-a|tem|it^  nor  is  there  the 
slightest  weamn  m  believai  tlMit  anjr  wie^edittted  by  the  piv 
soner,  pr  by  any  o^  t||e^ffait)%  • 

Upon  the  whole^  it  is  tke|ppittli^«f  th^CoiuA,  gentlemMt 
t^t  the  nDderMkiqt  of  tlii  dafe»dll|t  -«d  piwcure  previsne 
teaithe  shore,  fop^tiie  use  of  .the  en^y'y  and  hispiycai'dim 
to  the  shore  witk  tMs  inieit,  es  lai(Milh»ei|{Ml  nadiintli 
oounu  IB  the  in^tmentf  did  not  ■■nami.wiwfiiwl  ad;e pi  irea*'' 


Not*.  It  being  iHtft  ^i^b  of  the  cowiiei  f^g  Ift^pnmery  t»  tiy  Isb^  al 
die  chaiges  which  could  l>e  brought  ag^nst  him.«to  prereot  his  being  seitt 
10  Debwue  to  be  tried  ^g^\i^  for'^e  treason!  alll^ed  t%.  htve  Biten  con- 
mfttttcd hi  th«t fltxte,  ne  ohserfsfottSwarenftMhl  tfaiehatg^  upon  Mf 
fiam  of  the  cigbthand  oMh  eaimishi  thU  ftdictnMt  s  hutthaeuaeM-, 

owiilsied  iiiike  «4Pe  ipanocr,  M  if  disy  Ibd  4»«i8^ 

iaMirtioB  to  pieeiae  ptovidans  hyfirch  ^^^  %^,iruoiiir  to  aiomip  it 

rest  of  jii4gnief|t,  if  a  rtfdict  bad  b«e»fiydi4afal|^t  him., 
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GoTOWrk  Efrin  t;«.  Pl'easakts. 

Infoivice  was  effeded  on  goods  on  a  v^f^  at  and  from  Guadakntpe  to  a 
tporc  in  France,  on  thsAtlMrtia.    T^  ¥«toel,  inili»d  of  going  direct  to 

Fcanoe»  atoppod  aft  SankH  two4)r  tloee  days,  wlucti  wa»  proved  to  be  the 

aafeat  and  moat  usual  itniie  in  time  of  war. 
If  the  ▼easel  went  to  Santos  with  the  honest  inlention  tb  avoid  Biftsh  cruis- 

en,  and  remidned  there  no  longer  than  was  oecessafy,  the  deviation  was 

excusable. 

X  HE  policy)  tubscriliM  ¥y  the  dvfoidant,  w«s  on  goods  oa 
Mafd  the  Elizabeth,  on  «  Toydge  at  and  from  Gaadaloupe  to  a 
port  in  France,  on  the  Atlantic;  pmniom  50  per  cent. ;  to  re» 
Inrn  SO,  if  the  risk  eliwiki  eod  without  Ibsa. 
'*  The  vessel  saHed  from  Point  Petre,  on  the  10th  of  March 
lt09,  nnd  proceeded  to  the  Saints^  wHere  she  4M»pped  for  throe 
or  four  days,  to  make  observations  if  there  were  any  enemy's 
cruisers  in  the  olBng ;  and  then  proceeded,  oa  her  voyage,  by 
a  route,  not  in  the  direct  oourse  of  her  voyage,  but  such  as  was 
proved  to  have  been  the  most  safe,  and  such  as  three-fourths 
of  all  vessels  going  iiom  point  PeU^  to  France,  usually  pursued 
during  war.  It  was  proved,  that  after  the  capture  of  Mariga- 
lante,  an  isfond  in  the  diiect  route  to  France,  by  the  British,  in 
1 806,  the  ocean,  surrounding  th%l  island,  was  much  infested  with 
British  cruisers;  and  that  an  attempt  to  proceed  thajt  way  would 
have  been  attended  with  great  danger ;— -that  the  safest  plan 
was  to  sail  from  Point  Petre,  at  night,  to  the  Saints,  (islands 
distant  about  fifteen  miles  from  that  port,)  and  from  the  hi^ 
grounds  on  the  island,  to  ascertain  whether  it  would  be  safe  to 
proceed. 

The  vessel  was  captured,  some  dajrs  after  she  left  the  Saints, 
by  a  British  cruiser,  and  was  regularly  ceiiifeiaiired. 

Vol.  III.  H  h 
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It  was  contended,  by  Clmuncey  and  Binney,  Ibr  the  defend- 
ant, that  the  vessel,  by  going  out  of  the  direct  route  to  Prance, 
and  touching  at  the  SaintSf  was  guilty  of  a  deviation ;  and  that 
the  custom  attempted  to  be  se|  up  by  tiie  plaintiffs,  is  neither 
ancient  nor  uniform.  Park,  6tb  ed.  309.1!lfarshall,  185.  Martin 
vs.  Delaware  Insur.  Co.  in  this  Court.  (Vol.  II.  p.  254.) 

WASHlMQTi^N^  JuHicas  chaiPg«d  the  jury.  We  do  «yt 
understand  the  ground  taken  t>y  the  plaintiffs*  counsel,  te  ex- 
cuse a  •deviation  from  xh€  direct  route  from  Point  Petre  to 
France^  to  be  confined  to  the  proof  offered  by  him  to  establish 
a  usage  to  touch  at  the  Saints,  and  to  proceea  on  from  thence. 
But  the  real  and  substantial  justification  of  the  deviation,  is, 
that  it  was  more  safe  to»^r%ue  t^e  fourse  which  this  vesael 
took,  than  the  diroct  route  \fj.  ^arig^ante.  And,  if  you  are^ 
opinion  that  this  vessel  miit  o^t  of  ber  way,  and  touched  at 
the  Saints,  with  the  honest  intentif^  of  at^piding  Briliab.  cruis- 
ers, remaining  jthero  no  longer  than  was  necessary,  then  the 
deviation'  is  wB«usaWe,aBdt|io<|rfaintifr8  are  entitled  toa  verd^. 

Vrrdict  for  filaintiffk. 


J 
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Lks8«ik  ^S^Savkrt  ^  Wife  v<.  Day. 

It  ifl  no  objection  to  the  testimony  of  a  witness  who  deposes  tQ  general  re> 
putation  of  pedigree,  that  he  is  not  one  of  the  family,  or  intimately  ate-'* 
'qoainted  with  it. 

Hie  depontion  of  a  witness,  now  dead,  m  to  pedigree,  may  bo  r6ad  for  that 
purpose  only;  though  it  was  takaii  in  another  teise,  between,  other  par- 
ties, and  on  a  different  subj^t 

A  deposition  taken  under  a  rule  of  Court,  and  sworn  to  before  a  justice  d 
the  peace,  may  be  read  .*  the  provisions  of  the  Judiciary  Act  refer  to 
depositions  taken  without  such  rule. 

A  witness  whose  deposition  has  been  taken  de  bene  esse,  must  be  proved  to 
have  been  served  witfi  a  subpsena,  and  is  unable  to  come ;  unless  he  is  so 
oM^  and  generally  so  infirm^  that  hit  attendance  could  not  be  expedei : 
theageof65  is  not  of  ksdf  Miffident  te  entitle  it  to  be  read. 

A  deposition,  though  merely  to  prove  a  pedigree,  if  taken  by  others  than 
those  named  in  the  commission,  cannot  be  read. 

A  genealogical  table,  certified  under  the  seal  of  a  foreign  officer,  is  not  evi- 
dence. 

£jECTMENT  for  land  lying  in  Penn^lTania,  claimed  in 
right  of  the  female  plaintiff,  as  cousin  ttid  heir  at  lair  of  F. 
Weiss,  Jun.  who  died  intestate,  and  without  issue.  T|ie  only- 
questions  decided  by  the  Court,  were  upon  the  admissibility  of 
evidence.    The  following  points  were  resolved  :— 

1.  That  it  is  no  objection  to  the  testimony  of  a  witness  who 
proves  general  reputatipn  as  to  pedigree,  that  he  is  not  one  of 
the  family,  or  intimately  acquainted  with  it.  The  weight  of  his 
evidence^  of  which  the  jury  must  judge,  will  depend  much  on 
hb  means  of  information.  8  Johns.  Rep.  12d,  cited  in  support 
of  the  evidence. 

3.  That  a  deposition  of  a  witness,  since  dead,  proving  the 
pedigree  of  the  plaintiff,  may  be  offered  Idu  evidence  in  this 
cause,  for  this  purpose  only,  although  it  was  taken  in  another 
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cause,  between  dHTerent  persons,  and  on  a  difcrent  subject.  It 
is  at  least  equal  to  what  A  person  has  said,  who  was  not  on  oath, 
on  the  same  subject.  In  support  of  the  evidence,  were  cited 
Bull,  3^.  339.  Horst  V9.  Jones,  hi  the^ormer  Circuit  Cpurt 
of  this  district.    Agniinst  the  evidence,  lyBall.  118.  3  Stra. 

3.  A  d^Msition  taken  under  a  rule  of  Courts  and  executed 

w 

hy  a  justice  of  peace,  may  be  read  t  the  30th  section  of  the  Ju- 
dicial Act  relates  to  depositions  taken  without  a  nUe  of  Court. 
The  decision  in  this  case  is  in  strict  conformity  with  tlw  prac* 
tice  6f  this  and  the  District  Coust« 

4.  A  witness,  whose  deposition  was  taken  de  bene  ^««e,  and 
is  offered  to  be  read,  must  be  proved  to  have  been  subpoenaed, 
and  to  hav«  been  unable  to  come ;  unless  it  is  shown,  that  he 
]^  so  advanced  in  age,  md  generally  so  debilitated,  that  his  at* 
tendance  could  not  be  expected.  The  witness  in  this  case  wtti 
olAy  sixty-five  years  of  agc^  and  his  deposition  was  rejected. 

5.  If  a  deposition  be  taken  by  other  persons  than  those  named 
in  the  commission,  it  cannot  be  read,  although  it  is  offered 
merely  to  prove  a  pedigree. 

6.  A  genealogical  table,  certified  under  th^  sea!  of  a  foreign 
public  officer,  is  not  evidence. 

U/iom  the  two  l'a*i  opinions  being'  gfven^  the  fiiaintif^  ii^^hr^d 
anonsuit*  .  '  ' 
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notion  far  a  rale  to  shmr  came  why  execution  ihall  not  be  itajred— Ibc 
defendant  claiming  that  he  is  entided  to  ftirthcr  credits  ffom  the  United 
States,  which  wiU  reduce  the  amount pf  the  judpnent  confesKd  in  their 
ftrour.       *  , 

The  Court  wiU  not  eren  gftnt  a  rale  to  show  cause  why  the  motion  shall 
not  be  gnntedf  unless  upon  aAdavit;  stating*  precisely  ^hat  crests  aw 
ekhned,  and  the  nature  of  them. 

J  UDGMSNT  having  beeft  confessed  in  this  cBMt  at  a  foriner 
Term,  the  District  Attorncfy  agreeing  to  stay  execution,  in 
grder  to  give  the  defendant  an  op{>ortuniiy  to  obtain  such  credit^ 
as  the  Comptroller  and  Auditor  of  the  Treasury  (to  whom  tbe 
subject  was  by  this  agreement  referred)  might  think  the  dt- 
fendant  entitled.  Those  officers  did  not  act  in  the  business  $ 
iKl  the  defendsAC  now  moved  for  a  rule  to  show  cause  why 
esecution  sh»«ld  not  b»  stayed,  and  the  defendant  permittel* 
by  aofne  means  to  show  credits  against  the  judgment.  ^ 

My  the  Court.  The  retewioe,  in  thia  gase,  W89  agreed  to 
merely  as  an  indulgence  to  the  defendant,  who  had  no  crediti 
to  offer,  which  could  avail  him  at  the  triaL  Unless  be  comet 
forward  will)  a  special  affidavit,  stating  precisely* what  are  ,the 
credits  he  claims,  and  the  nature  of  thoxn,  the  Court  will  not 
even  grant  the  rule. 


I  -      — fn 


BoDMyne  «•.  Dnanes. 


ROICATHB  1/«.  W1X.LIAM  DUAMX  &  Wn.LIAM  J.  DuAVE. 


iDcfictiiient  for  a  libel  in  the  Auron^  a  newspaper  pobluhed  by  the  defend- 
ants. 

The  contents  of  a  receipt*  sud  to  have  been  sig^ned  by  one  f^  the  defend- 

*  antSy  or  the  manner  of  sigmng  it^  cannot  be  given  in  evidence— 4he  re- 
ceipt should  be  produced. 

Character  bemg  put  in  issue  in  this  cause*  the  plaintiff  may  give  evidence 
of  his  character,  before  it  is  attacked  by  the  defendants. 

No  man  teat  liberty  to  trifle  with  the  chpracter  of  another*  by  puhliabing 
chargpe#%gainst  him,  calculated  to  bring  him  into  genersl  contempt^  and 
itien  justify  himself  by  stating  his  authority,  and  proving  the  statement. 

£vi(fence  that  the  chaige  was  taketi  from  the  Journals  of  Congress,  and 
thus  ahofring  that  the  publishers  are  not  the  authors  of  the  scandal,  may 
ike  given  in  mitigation  of  damages. 

Action  for  a  llbel,  publlsbed  in  the  AttioM*  which  ckargo* 
the  plaintiff  with  being  a  coospiratprr  and  recor4e|l  aa  auch  ca 
the  Journals  of  Congreas*  Pleai  not  guiltyy  with  leaTe  to  jus- 
tify. 

William  Dnane  adaiitted  hinaalf  to  be  the  editor  of  the 
Aurora.  The  other  defendant  did  not ;  and  in  order  to  prove 
tliat  he  1^8  concerned  in  the  paper,  the  plaintiff  asked  one  oi 
his  witnesif  8^if  he  had  not  seen  William  J.  Duane  sign  receipts 
in  the  name  of  himself  and  Wm.  Duane.  The  Coort  decidedi 
that  the  witness  could  not  be  allowed  \o  state  any  part  of  the 
contents  of  a  receipt,  or  the  manner  of  signing  it— 4he  receipt 
itself  ought  to  have  been  produced. 

The  Court  also  decided,  that  in  this  case,  character  being 
put  in  issue,  the  plaintiff  might  giv6  evidence  of  his  character 
before  the  defendants  had  attacked  it.  See  3  £sp.  Nisi  Pri.  1 13. 
3  Mass.  Rep.  546.  1  Johns.  46. 
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Another  qoestioii  was,  whefther  the  deimdants  could  givMhe 
Journals  of  Cong^ss  in  eTidence,  to  support  their  plea  of  jxis- 
J^cation  ?  If  not,  it  was  contended  that  they  might  do  so  in 
mitigation  of  damages,  on  the  general  istfue* ;  In  favour  of  the 
ttotioo,  w«a  cited  ^BiBaey*  85.  96:  against  it)  2  Stra.  1200. 
WiUis.  Rep.  20. 

.  J^  the  C^uTt,  The  aubstanltal  nutter  in  iasuey  is  the  scaaM 
puMffsfaed  ftgunsttheplaintiflP,  and  Hot  the  authority  from  whom 
or  whence  it  was  obtained.  No  man  fs  at  liberty  to  trifle  with 
the  repose  of  another,  by  publishing  to  the  world  charges  against 
his  character,  which  are  calculated  to  bring  him  into  general 
contempt,  and  then  justify  himself  by  stating  his  ^ythority,  and 
proving  the  statement.  The  evidence  may  be  given  |a.mi^ga- 
ijbii  of  damages,  by  showing  .that  the  piihlishers  werMlpl  the 
avthors  of  the  scandal* 

*  ■ 

•  < ,  A  juror  was  withdrawn,  in  consequence  of  the  sud^n  illness 
'  «f  on<i^  of  the  defendpinta'  counsel.  • 


1» 
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lAelftrBiriiier'iwiiieiL    PihMr  itafeed  in  bk  fibd,  that  h*  hMl  ilii^^4 

aad  flgned  aiticlM  te  «  ontwi  vofigei  and  wi^  teciUjr  M^olbiiftwi 
^  the  TCMel  dnzing  the  Tojagc^  without  cauae.    The  aatwer  denied  the 

allegationB  in  the  Cbel,  md  chained  the  mariner  with  mutiiiyy  Sec 
To  entitle  the  appeOee  to  wafpe^  he  miut  not  only  produce  the  abippinf^ 

articlea»  but  muat  prove  he  pcfformed  the  foyage,  or  ahow  a  legal  canae 

for  not  lumng  done  aoT 

This  was  a  Ubel  filed  hy  tht  afipellee  in  the  District  Co«Hi| 
setting  forth  that  he  shipped  x>n  board  of  a  vessel  owned  kf  the 
appellai^  as  a  mariner,  «o  a  v^f age  from  Canton  to  Pluladel- 
phia,  wM  signed  the  shipping  articles ;  tilat  the  siuip  Si4M  aA 
her  Tojage,  and  stopped  at  a  port  in  the  island  of  Java,  where 
the  libellant  was  forcibly  turned  on  shore  hf  the  master,  and 
without  any  cause  kept  out  of  the  ship,  and  was  pi^rented  from 
performing  hb  contract;— that  the  vessel  arrived  in  safety  at 
Philadelphia,  where  the  libellant  some  time  afterwards  followed 
Her. 

The  respondent,  by  his  answer,  states,  that  whilst  the  ship 
was  lying  at  Soura  Baya,  near  the  straits  of  Bally,  the  libeMant 
was  guilty  Xft  mutiny,  and  deserted  from  the  ship.  He  denies 
that  the  libellant  was  turned  on  shore  by  the  captain,  and 
was  kept  out  of  the  ship^and  prevented  from  performing  his 
contract. 

The  District  Court  decreed  in  favour  of  the  libellant  for  the 
aoMunt  of  his  wages,  from  which  4i  appeal  waa  taken  to  this 
Court. 

WASHIJ^QTOJ^^  Justice.  There  is  no  evidence  produced 
in  this  Court,  nor  does  it  appear,  Aat.tbere  was  any  in  the 
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District. Court,  but  the  shipping  articles;  and  the  only  quea- 
tiofi  is,  whether  the  libellant  is  entitled  to  a  decree,  without 
i^roTing  the  charges  in  his  libel  ?  Upon  this  point,  we  entertain 
■0  doubt. 

To  entitle  the  libellant  to  recover  his  wages,  he  must  not 
only  state,  that  he  contracted  by  the  shipping  articles  to  serve 
on  board  the  vessel  for  a  certain  voyage,  but  he  must  also 
state,  that  hA  performed  his  contract;  or  if  not,  that  he  was 
pfcvented  from  doinpe»  by  some  circumstance  which  amounts 
to  a  legal  excuse.  If  the  respondent  denies  the  truth  of  the 
alleged  excuse,  then,  the  libeflant  must  prove  it ;  or  else  it  ap- 
pears,  by  his  own  statement,  that  he  did  not  perform  the  con- 
tract, in  which  event,  only,  he  is  entitled  to  his  compensation; 
H^d  he  shows  no  excuse  for  his  not  having  done  so.  In  this 
qaer,  the  respondent  denies  the  treth  of  the  excuse  alleged  by 
iht  libellant,  for  his  not  perfomitng  his  contract ;  and  then  pro- 
ceeds to  state  other  reasons,  why  the  libellant  is  not  entitled  M> 
bis  wages.  If  tlie  libellant  had  proved  the  allegations  of  the 
Ubel,  then  it  woeld  have  been  ineuftibent  on  the  respondent  to 
•  support  his  answer. 

Decree  rtvevMed^  toith  ros/t,  netf  Ubel  diswUied. 


•  V^L.  III.  I  i 
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Lesbeb  of  Wells  vb.  Wright  bt  al^ 

Ejectment.    A  party  cannot  set  up  a  titk  to  land  bf  settlementt  priortotiie 
da  J  stated  for  the  connBencement  of  bis  setllmenty  in  dte  warrant  ■ 
to  him  Ihr  the  kndi*  bat  he  may  prove  theted  was  never  in  the 
mm  of  the  party  who  elaims  itftom  bam  by  right  of  apttlement 

A  surrey  made  by  order  of  tho  Board  of  Piopecty,  mere^  to  marie  the 
bonndaiy  of  hnd  churned  by  the  fersen  fbr  whom  it  is  made,  and  not  in  exe- 
cution of  a  warrant  issued  for  the  hmd,  is  not  such  a  survey  as  wlO  give 
title. 

X  HE  plaintiff,  to  proTe  kh  title,  gare  in  evidence,  that  tMM 
time  in  the  year  1771,  Samuel  Wells,  tmder  whom  he  daima, 
went  upon  the  land  in  dispute,  girdled  some  treoe,  and  c611ect- 
ed  together  and  burnt  a  parcel  of  brush,  raised  a  ciMd,  b«t 
iPfithout  a  roof ;  and  then  retired  to  some  other  part  of  the  coon- 
try,  where  he  remained  until  the  next  year,  When  he  returned 
to  the  land  with  instruments  of  agriculture ;  and  finding  the 
land  in  the  occupation  of  one  Boggs,  he  demanded  the  posses- 
sion, which  Boggs  rtfueed,  and  forcibly  drove  Wells  off,  and 
burnt  the  half-finished  cabin  which  Wells  had  erected.  Wells 
then  served  an  ejectment  upon  Boggs,  and  in  1774,  he  recover- 
ed a  judgnient  and  took  out  a  writ  of  possession,  which  was 
continued  down  till  some  time  in  the  year  1791.  In  1774, 
Wells  again  went  upon  the  land  f  erected  a  small  cabin ;  plac- 
ed in  it  some  furniture ;  and  during  his  absence  in  order  to 
rcmoTe  the  remainder  of  his  furniture,  the  calun  was  bamt, 
and  poasession  refused  to  Wells,  on  his  return,  by  two  men,  of 
the  names  of  Link  and  Backhouse ;  who,  it  appears,  had  set- 
tled on  the  land  in  1773,  and  continued  to  live,  and  raise  cem 
on  it,  until  they  sold  their  settlement  right  to  the  defendants. 
In  1791,  Wells,  the  plamtiff,  took  out  a  writ  of  posseMon 
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ia  tbe  pame  of  Sanael  Wells,  ag^ifi^t  ,Qpiggs»,  and  bad  it  exo- 
euted^  when  the  defeodants  agreed  to  coDsidef  tlitiiaelves  a% 
HBHaots  of  the  pl|unti£^  and  to  paj  blip-  a  rent,  until^  amicable 
f^jectmeoU,  wkicb  the  defendants  agreed  to  brin^  against  the 
plaintiffi  could  be  decided ;  and  that  if  they  should  be  decided 
In  favour  of  Wells,  theni  the  defendants  agreed  to  deliver  him 
peaceable  possession  of  (j»e  preoMA^.  The«r  ejectments  were 
tried  in  1792)  and  decided  in  favi^ur  of  the  present  4efe|M}ant8. 
On  the  5th  of  March  1785,  a  wonrant  issued  to  the  p|ajntiff  fo% 
four  hundred  acres  ef  land,  to  indsd^  the  inipirovement  made 
by  Samuel  Wells;  inter^t  to  commeao^  from  the  1st  of  March 
177  If  and  Uie  consideration  was  paid  in  November,  of  the  same 
year.  In  the  year  1708^  the  plaiotiff  fil^d  a  caveat  in  the 
j|pard  of  PrQpen|r»  against  grai|ts  issuing;  to  some  of  the  de- 
^BDda^ta;  in  (;pnseqa^ce  of  wbich^  the  Board  directed  thesur- 
fqpor  to  lay  off  the  plaintiff's  claim,  which  was  done;  and  a 
survey  and  plat  returned,  containing  five  hundred  and  twenty 
acrcs^  includim^  a  part  of  each  of  the^  tracts  claimed  by  the 
definidayts*  The  Board  continued  the  caveat'  fr^  day  to  day, 
until  fetes  ejoctmfn^  above  mentioned  should  be  decided ;  and  in 
theyear  1795,  they  diamissed  the  caveat,  aBdi>rdered  pments 
to  issue  to  such  of  the  defendants  as  had  been  cavea^ed^ 

The  defendants  claim  under  warr^t^  Mirveys»  ami  patef^, 
regularly  obtained  ;  the  jrarranis  being  all  prior  in  date  to  th^ 
plaintiff^s,  except  the  one  tp  Wright,  which  issued  in  1786, 
T]^  warrants  express,  that  interest  is  to  run  from  imeriod,8ub- 
soqoent  to  1772. 

The  defendants  offered  to  rea(|  di^posttipns,  to  prove  the  pos< 
session  of  Link  and  Backhouse,  in  1772,  and  continued  down 
to. the  timo^of  their  sale  to  the  defisudant^^  or  thqs^  under 
wh^  they  ^im  j^  which  was  objected  to,  because  a  party  can 
Bfivor  proY^  a  jM^ttlement  in  himself,  or  in  the  person  under 
whom  he  ,^h^as,i  prior  to  the  tim^  of  t^p  settlement  ^tat/ed  in 
his  warranty  which  is  that  fromjiFhiqji  the^  interest  jw  to  run« 
?  &mith'a  m^  ^  the  Laws  of  Penn^^iat  177,  178.    JBy  tkc 
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Couft,    T^e  defen^nu  camwt  set  up  ft*tit1te  by  seifliMiioiit, 
prior  (o  Uife  daf  stated  for  its  commencement  in  the  warrant ; 
but  ^tf  may  read  the  depositions,  t6  show  that  the  land  never 
was  in  the  possession  of  the  plaintiff,  by  right  of  settlement..  - 
The  objections  made  to  the  plaintiflTs  title,  were— 
1.  That  he  never  had,  at  an^  time,  made  a  settlement. 
3.  That  the  plaintiff's  warrant  was  never  regularly  survefeili 
and  of  course,  that  he  does  not  come  within  the  case  of  Simms 

%t.  Irvioo. 

« 

3.  That  the  pkiimfff  is  barred,  by  nof  having  brought  his 
•jectment  within  six  months  after  the  caveat  was  dismissed; 
3  vol.  State  Laws,  3d  April  1793.  4  Dall.  S7X).  Contra,  2  Laws, 
Smith's  ed.  307.  166.   2  Biflney,  1  u/- 

4.  That  the  plaintiff  is  barred  by  the  A(A  af  LimitatioM;  thO' 
possession  of  the  defendants,  or  those  on^i*  whom  they  daim, 
having  been  uninterrupted  from  1774.  3  ¥ol.  State  Laws,  3Bf^ 
passed  26th  March  1785. 

Many  cases  were  cited  on  both  sides,  on  the  |ioint  of  settle^ 
ment.  2  vol.  State  Laws,  487.  2  Smith's  ed.  ef  the  Laws,  173. 
t7S.  186.  168.  174.  235.  237.  SOY.  224.  306.  t  Dall.  161.  tl#. 
331.  l^msky  BaHbur  v«.  B^Ieade.   Addison's  Rep.  216. 

WASHT^TG  TOJf^  Jm^ttce^  charged  the  jnr^.  The  substra- 
turn  of  the  plaintiff's  title^  h  settlement.  If  that  be  in  his  fii- 
TOur,  and  has  been  followed  -up  with  reasonable  diligence  io 
obtaining  a  legal  title,  he  must  prevail  even  against  those  de- 
fendants, whose  warrants  bear  date  piior  to  his.  If  he  has  fail- 
ed in  establishing  a  right  by  eettlement,  the  verdict  must  be 
tgainst  him. 

What  constitutes  a  settlement,  has  been  repeatedly  decided 
ki  tMs,  as  well  as  in  the  state  Courts  of  PenMtylvlma.  It  con- 
sists in  acttial  occupancy  of  some  part  of  tfte'land  intenddA 
to  be  appropriated^  and  the  continuation  of  it;  tb^foby  mani- 
festing ite  intentioa  to  dbake  it  the  place  of  the  party's  abode, 
not  at  some  fulnre  day,  but  at  and  after  the  d<y  wfien  posses- 
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ision  Is  taken.    If  be  wtark  t»ff"iiie'lafld  ft^  vietntta  eeidV^  aM 
builds  eren  «  habitable  ttouse,  and  then  leayee4ty  Imendiii^  at 
some  fdtare  peffod  eo  fetiirn  and  lir»4n  the  hoibe  ib  tatected, 
'his  setQement  wfH  commdfece  Dn|f  from  the  thne^wheir  he  does 
return;  the  building  of  the  bottse  amounts  to  an  improveaieiit 
ofoljr ;  and  !^,  bdbre  he  returns^  with  a  ? lew  to  tite  peaiesaioil 
of  the  landf  and  to  make  it  fronr  that  thlie  the  place  of  his 
alttMley  BMne  otber  person  shsil  ha^e  obt4ined  pbsieaaion  bud 
settled  himself  on  ilh6  Ibnd,  sad  is  found  so  setMl  tay  the  first 
ilbpro▼er9thektter^cannot«e^)>  an  im^oremeiA  rigbfty  agaiilit 
the  settlement  light  tb«e  acquired  by  tile  Ibnner.    Settleasfnc 
u]>OB  these  fW>ntiei^  lands,  (which  the  stbte  of  Peonsytrania  ac- 
quired by  cession  in  tVM,  at  Fort  Stanwixt)  amounted  to  an 
eqaitafole  cdnsldefatbm,  suAcieot  to  entitle  t|M  settler  to  a  grant, 
ereA  prior  to  the^Aet  of  i7Mi    ifut  it  waa  such  a  settlei^e«t 
Is  fulfilled  the  policy  of  the  g6 vemment,  by  presenting  a  bot^ 
rier  to  the  savages,  and*pn9motiitg  the  sale  of  &e  pnbKc  lanjs 
to  those  wb0  might  not  choosar' «»  settle.    Bm  ^ac«ir  eal^M^ 
accompanied  by  declarations  of  intention  to  intnibit  them  at 
stoe'futore  peribd,  did  not  ansarar  tbe  ^ubHc  policy  f-  and  «f 
courae^  amounted  to  nt>lHi^5  until  fte  aettleMsnt  mm  in  fiitil 
made.    The  Aa(  ef  the  30th  December  1786,  dedafes  what 
kind  of  setUeifithit  shall  giTd  a  title  to  the  Insds  -eeded  by  Ihd 
treaty  at  Foit  Stanwix— -that  it  mustf  be  <<aa  atftual  rMience 
;Se€tlement|  with  «  manifest  intention  cf  asahSng  it  a  place  of 
•bode,.^and'Uie  mettis  orsupporthig  a  fiimily,  and  continued 
from  tame  to  time,  unless  intearupted  by^cte  eoensy,  or  by  9^ 
ing  into  military  sendee."* ' 

The  queaHtai,  tter(  for  your  consideration  is,  irbetber  WeNs 
made  sueh' ft  aetUement  as  we  hare  described,  in  1771,  or  at 
any  subad^uenr  period.  In  1771,  he  girdled  some  treea,  mk^ 
lected  iftti  bamed  a  parcel  of  brush-wood^  raised  the  logs  6f  a 
cabin,  tHKwMioilt  making  it  habitaMe^and  thenveCbroed  to 
Ua  fcffifer  T^sMence,  or  retfred=  to  the  settled  parts  •f'Cb^  coun- 
try, Jnlirtll^  W>8t  probably  la  retiMi  ik9  n^  year,  and  tb 
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and  rhf/l»*e|jiy  of  bis.j«mipi|an  to  rmMio,  w|f  fiurlf  be  coo- 
cedod.  But  in  the  mean  time^  BQgyi  had  utai  %6tiial  foaaea** 
«iaii  of  4m  Janid,  hariBg  barned^tlie  loga  of  WeUa'a  cabtii»  aiMl 
•reeled  aaoltar  for  hiqisel^  vfiich  )ie  iahabited.  Wella  cooai- 
dered  Baigga4o  be  an  inUjider  upon  bia  laodf  and  eod^voore^ 
tp  gain  (be  poaaeasioB;  Bogg%  wit|i  mocb^graater  j^cofnielj, 
oaBHudered  Wi|)ia  aa  an  iotrudep^and  eoMfieUed  him  to  quit 
Hie  premiaea*^  Upon  what  E9om^  Wella  obtiined  a  judgr 
vient  in  bia  ejactn^pt  agwA  Bogga»  k  if  wpoaaible  to  coo* 
ceire  -,  but,  aa  it  appeav%  Ihat  two  othea.  feraona*  Link,  and 
Backhouse,  ohtaiofd  the  p<|aae8aion«.  9od  aettbd  themaelvea 
upon  the  land  some  time  in  U73,  k  is  paobablet  Ihal  Bogga 
look  ma  fiurther  notice  of  f fee  ^^ ;  in  coyyifnrft  of  vUchy 
JHdgnMnt  waa  obtained  againat  bim.  Ftom  I772f  the  poaaea* 
dbai  cooiioaed fo «hi|ae  peraooa;  and^-aKcept  a  teoiporary  poa- 
■aaiiQP  gutied  bf  Wella  in  'U7i|  mider  a  writ  of  poaaeaaion 
againat  Bogga^  it  does  not  appear,  that,  Wella,  ait  any  period 
ti  timet  ^^  aettled  upon  l^.  la^..  He  coanplaina^  tlim  he 
tr^  preiaoted  ||gi  Bogga  and  theaaii^^iiber  men  (rom  doing  so; 
bul  the  anawer  ia,  that  tbay  bad^a  right  to  ke|p  the  pfsseaaioi^ 
beeauaeihej  ImA  acquired  a  lega\ti4e  by  aettkmenti  in  oppo- 
•ition  10  Wella'a  claim  by  ioiprovement,  wbj^  ^Te  no  right 
lahatever.  Thia  ngh^  by  aettlement,  being  MIoared  up  by  a. 
NigQlar  office  title,  must  prevail  against  the  improvement  and 
qftce  titte  of  the  KMnaOff.       . 

But  independent  of  the  better  right  qf  the  defendants,  the 
plaintiff  has  not,  in  the  opinion  of  the  C^itrt,.fiifb  a  title  as 
irilLai^pport  an  ejectment  in  this  Court.  In  the  gaackof  Simms 
^#1.  Inrijaef  the.Supreme  Court  decided,  that  %  unnipfl,  aurvey, 
nod  canaidfration  paid,  vesta  a  legal  right  of  e^lry  aafto  lands 
l|jng  in  Ihia  atai&}  byt  the  aurvey  ought  to  be  j^^eo^^cntion  of 
the  wawaB>»  «id  sueh ..  aa  wonU  wtitle  the  p^Mj  to A|^«teot. 
y  owvin  Ihia  catff  ibeptdcp  oi.ibp  Board  nf  PrayKf  ^0  to  sur« 
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Vey  the  claim,  not  t5  execute  the  waitant  of  tlie  present  lessor  of 
Ihe  pIsunMT}  and  in  laying  down  this  daim,  it  is  made  to  cov* 
fi^e  hundred  and  twenty,  instead  tf  firar  hundre4  acces ;  and 
this  by  interferiikg  with  all  the  defendants.  Now,  it  may  be 
admitted^  that  if  the  only  tjtle  to  this  excess,  adverse  to  the 
pkoBliff's,  had  been  that  ^f  the  slate^  a  patent  woi^  have  iss«- 
ed,  npon  the  {>laintiff  paying  the  sua  4einittded  hf  die*iCate ; 
hut  -not  90,  \f  it  intei!ferctt  wiMi  the  claims  of  tkM  persens. 
One  thing  !s  clear,  that  the  tess^^  df  the  p1aiiiBfr,'if  he  had  a 
title  against  the  defendants,  io  any  part,  is**not  entitled  'to  fire 
hundred  an((  twenty  acres,  anA  cannot  obtain  a  patent  for  it; 
how,  then,  can  this  Qourt  locate  fer  him,  the  quantity  to^  which 
he  claims  to  be  legallf  entitled,  so  as  to  enable  him  to  recove;^ 
hi  any  one  of  these  «jectmeftttf9  Upbn  the  fifil  point,  however, 
the  Court  is  of  ophuon,  that  the  defendants  are  entitled  to  ver- 
dicts. 

Plaitt$iff' Muffered  a  nontuit. 
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fbsiiruice  on  goods  on  bowd  the  hitg  Bets^,  from  Cipe  Henrf  to  iiiboB. 
Tb^  cargo 'eoAsiled  ttf  «oi%  com  veafc  uid  nivy-brcid  r  Mid  tlie  poBc^r 
aonbnned  tbe  usual  iiicaior«ndui%  in  wfcich  it  was  statod,  tbat  i^an  cct- 
tain  arfiila%  aad  anoi^  then  tbpse  JBsoredfi^K  inaurer  agfeedta  pay  te 
a  total  toes  only.  Tl»  brig  Betsey -waa  driven  on  aluM«»  within  one  or  tw* 
miles  of  Lisbon;  and  the  caigp  wa%  so  injured,  that  when  the  part  whidi 
w«8  taken  to  Lisbon,  was  sold,  it  did  not  pay  the  expeniea  of  saving  it ; 
and  ^e  insured  claimed,  in  this  action,  for  a  total  loss. 

As  to  fflcmorandam  articles,  the  iasurer  agrees  ta  pay  for  a  total  loas  only ; 
and.  if  the  propaNy  anire  attha  pflikfif  deliveiy,  reduced  in  cfaantity,  or 
in  fitfoe,  to  any  amount,  the  loaa  csMnot  be  said  to  be  total ;  and  the  in- 
aured  cannot  treat  it  aa  a  total  loaa,  or  denand  indcmnily  for  n  partial 


There  is  no  instance  vh^re  the  insured  can  demand,  as  for  a  tqtal  loss,  that 
ht  might  not  have  declined  making  an  abandonment,  and  demanded  a 
partial  loss.  If  the  property  insured,  be  included  within  the  memoian- 
dum  in  the  policy,  the  insured  cannot,  under  any  circumstance,  call  a|^ 
on  the  insurer  for  a  partial  loss ;  and  consequently  be  cannot  elect  to  turn 
it  into  a  total  loss.  . 

Action  on  a  policy,  d«ted  Uth  December  1312,  on  goods 
on  board  the  brig  Betsey,  at  and  from  Cape  Henry  to  Lisbon, 
at  a  premium  of  6  per  cent,  valued  at  five  thousand  dollars, 
the  sum  underwritten;  declared  to  be  against  i^U  risks,  except 
British  captures;  warranted  neutral.  The  jury  found  a  ver- 
dict for  the  plaintiiT,  subject  to  the  opinion  of  the  Court,  on 
the  following  facts  agreed  by  the  counsel. 

The  cargo  consisted  of  4406  bushels  of  Indian  com,  100 

barrels  of  navy-bnead,  and  30  barrels  of  corn-meal.    The  brig 

^  sailed  from  Baltimore  on  the  1 1th,  and  from  Cape  Henry  on 

the  13th* of  November;  she  experienced  on  the  voyage  many 

severe  fales  of  wind.  On  the  18th  of  December,  she  passed  the 
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fock  of  Lisbon,  and  came  to  «nchor  about  four  miles  below 
Beliem  Castle.  She  leaked  considerablyy  in  consequence  of  the 
injjtiry  she  had  sustained,  from  the  violent  gales  to  which  she 
had  been  exposed.  After  passing  the  rock,  the  wind  died  away^ 
and  the  cuprent  being  adverse,  she  came  to  anchor.  Tho 
captain  and  supracargo  landed;  went  through  the  customary 
fcrms  at  Belem,  to  obtain  a  permit  to  pass  the  Castle,  and  then 
proceeded  to  Lisbon.  Tho  health -boat  visited  the  brig,  and 
ordered  her  to  get  above  the  Castle,  as  soon  as  possible.  On 
the  I9th,  she  was  again  exposed  to  a  heavy  imd  fatal  gale,  which 
drove  her  ashore,  just  below  B/^em  Cast(e,  the  sea  ^breaking 
entirely  over  her.  The  supracargo  considered  both  vessel  and 
cargo  as  totally  lost;  but  by  directions  of  the  custom-housQ,  as 
much  of  the  cargo  as  could  be  got  out,  was  unladen,  by  a  num- 
ber of  French  prisond^,  who  were  eitiployed  for  that  purpose. 
The  cargo  was  all  wet,  and  the  part  of  it  which  was  tmken  out^ 
was  carried  to  the  Castle,- where  it  was  dried.  From  thence  it 
was  carried  to  Lisbon,  in  lighters,  and  was  sold  in  the  com 
market,  by  the  consignee  of  the  cargo,  at  about  one-fourth  of 
the  price  of  sound  com.  The  quantity  thus  saved  and  soldj 
amounted  to  1988  bushels.'  The  supracargo  petitioned  for 
liberty  to  sell,  at  the  place  where  the  aorn  was  first  deposited^ 
which  could  not  be  granted ;  and  he  was  obliged  to  submit  to  the 
custom  of  the  place,  and  allow  it  to  be  sold  at  the  corn  market 
The  brig  was  so  (^ipletely  wrecked,  that  she  was  sold,  with 
her  materials,  in  lots,  where  she  lay.  Had  the  supracargo 
been  left  to  the  free  exercise  of  his  own  judgment,  he  would 
not  have  attempted  to  save  any  part  of  the  cargo,  in  conse- 
quence of  the  total  damage,  and  the  great  expense  of  saving 
it.  The  nett  proceeds  of  the  cargo,  after  paying  the  expenses 
of  unlading,  drying,  and  selling  it,  exceeded  very  little  the  ex* 
penses  of  the  supracargo,  in  atleisdin^  to  the  business.  The. 
port  of  Lisbon  commences  above  Belem  Castle,  and  the  cus<* 
toni  of  the  place  is  to  flischarge  cargoes  of  corn,  between  that 
Castle  and  Cantaraj  which  latter  place,  is  from  one  to  two 
Vol..  III.  %k 
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miles  below  Lisbon.  The  vessel  never  arrived  at  her  port  ot 
discharge.  She  ii^as* entered,  on  the  33d  of  December,  at  the 
cttstom-hoose,  by  the  American  consul;  which,  he  saiid,  was  a 
Becessary  measure ;  but  port  duties  do  not  attach  to  yessefs, 
till  they  pass  the  Castle.  Still,  as  part  of  the  cargo  was  car- 
ried to  Lisbon,  the  entty  was  made  bj  the  consul,  and  the  dues 
Were  paid.  On  the  1 1th  of  March,  the  plaintitf  having  receiv- 
ed  notice  of  the  shipwreck,  offered  to  abandon,  which  was  re- 
fused. * 

Chauocey  anjf  Sergeant  for  the  plaintiff,  contended,  that  the 
loss  as  to  the  cargo  amounted  to  a  total  loss;  and  if  not  so,  then 
~-3,  the  voyage  was  lost,  the  vessel  having  been  wrecked  before 
ahe  reached  her  port.  That  although  a  part  of  the  cargo  was 
saved,  it  was  done  by  the  orders  of  the  ^vemment|  not  of  the 
agents  of  the  insured ;  and  was  not  restored  to  them  with  fuB 
power  to  do  with  it  what  they  pleased.  That  a  right  to  abandon 
once  existed;  and  it  continues,  unless  before  the  offer  b  made, 
It  is  restored  to  the  owner,  in  a  condition  to  prosecute  the  voyage, 
clear  of  the  effects  of  the  peril— «none  of  which  circumstances 
concur  in  this  case.  Cases  cited,  1  Marsh.  322.  3  Burr.  ISS?, 
Wilson  v9.  Smith.  1  Marsh.  226.  2  Stra.  1065.  1  Marsh.  227, 
329.  233.  588.  7  T.  Rep.  210,  Burnet  V9.  Kensington,  $  Bos. 
8c  Pull.  474,  Dyson  V9,  Rowcroft.  1  Johns.  Cases,  226,  Leroy 
V8.  Govemeur.'  3  Caines,  108,  Neilson  v«.^oIumbia  Ins.  Co.  1 
Caines,  212,  M'Grath  V9,  Church.  2  Idem,3t4.  3  Marsh.  586, 
Manning  vt.  Newnham.  Idem,  582.  486.  582.  585.  587.  566, 
Goss  v9.  Withrers. 

Binaey  and  Rawle,  for  defendants,  insisted,  that  there  can  be 
IK)  partial  loss  on  memorandum  articles,  if  they  arrive  at  the  port 
of  delivery,  either  Ibr  deterioration,  inequality,  or  reduction  in 
quantity;  and  that  it  is  the  duty  of  the  insured,  to  send  on  the 
cargo,  however  injured,  if  he  tee  the  means  to  do  so  ^  and  he 
^annot,  by  neglecting  to  do  so,  tum%  J^artial  into  a  \ot«l  Ipsa, 
if  this,  as  a  partial  loss,  was  a  case  out  of  the  policy,  it  dumot  be 
tMated^aa  a  total  loss,  iiadier  aM  circumstances.  AltlMugh  tbe 
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fifsured  inigl\t|  whilst  the  loss  by  the  shipwreck  coBtinued,  have 
sbandonedy  yet  he  caanot  do  so?  if|  at  the  time  the  offer  is  made, 
the  kMS  has  caeased  to  be  tdtaL  Park,  153,  Cocking  v€.  Prazen 
Idemy  116,  MasoQ  v$,  Skurrey.  4  T.  Rep.,  Kisbet  tr«.  Lushing* 
ton.  9  Johns.  Rep.  31.  Shefion  v9.  N.  Y.  Ins.  Co.  3  Comp.  N.  I^. 
Rep,  533y  WilsoB  vf.^Roy.  Ex.  Ins.  Co.  7  East.  38,  AndersoU 
-pt.  Roy.  Ex.  Ins.  Co.  Park.  1^5,  Ham9tonv«.  Mendez.  Park, 
153.  156. 

WjiSHIJ^rGTOJ^TyJusticej  delivered  the  opinion  of  the  Court. 
yVe  shall  in  the  outset^  dismiss  from  this  case  all  considerations 
connected  with  the  loss  ot  this  cargo,  in  respect  to  quantity  ov 
taJue.  As  to  memorandum  articles,  the  insurer  agrees. to  pay 
bv  atotiJ  loss  only — ^the  insured  taking  upon  himseif  all  pai-- 
tial  losses,  without  exception.  If  the  property  arrire  at  the 
port  of  deliyery,  reduced  in  quantit^y,  or  in  value,  to  any  amoiinlf 
the  loss  cannot  be  said  to  be  total,  in  reality;  and  the  insurdiil 
cannot  treat  it  as  total,  or  demand  an  indemnity  for  a  partial 
loss.  There  is  no  instance  where  the  insured  can  demand,  lis 
.for  a  total  loss,  that  he  might  not  have  declined  making  an 
abandonment,  and  demanded  a  partial  loss.  But,  if  the  proper- 
ty insured  be  included  within  the  memorandum,  he  cannot| 
uader  any  circumstances,  call '  upon  the  insurer  for  a  partial 
loas;  and  consequently  he  canuQt  elect  to  turn  it  into  a  totiA 
jkiis. .  Th6*e  prineiples  I  consider  to  be  clearly  established,  by 

the  cases  of  Mason  v«.  Skurray».  Neilson  v«.  Columbia  Insur- 

•  * 

pnce  Company,  Cocking  v«.  Frazer,  M' Andrews  v«.  Vaughani 
Pyson  v«.  Rowcroft,  and  M^Grath  v%.  Church. 

The  only  question  which  can  possibly  arise,  between  the  in* 
surer  and  insured,  in  relation  to  memorandum  articles,  is,  whe- 
ther  the  lose  was  total  or*  not;  and  this  can  never  happen, 
where  the  cargo,  or  a  part  of  it,  has  been  sent  on  by  the  insure 
fdf  nA  reaches  the  original  port  Qf  its  destination.  Being 
Jhere  spedficall;^,  thor  insurer  has  complied  with  his  engag6- 
l^qyl  ■■eycary  thwg  like  a  promise  of  indemnity  against  loss 
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or  damage  to  the  cargo,  being  excluded  from  the  policy.  IF 
the  question  turn  upon  the  totality  of  tfie  loss,  unconnected 
ivith  the  subject  of  loss  by  deterioration  of  the  cargo  in  ya- 
lue,  or  reduction  in  quantity,  we  know  of  no  difference  between 
memorandum  and  other  articles.'  If  the  loss' be  total  in  factt 
or  i*<  such  as  the  insured  is  permitted  to  treat  as  such,  he  is 
entitled  to  abandon,  and  to  recover  -as  for  a  total  loss,  in  the 
case  of  memorandum  ajticles;  but  always  with  this  exceptioD, 
that  he  w  not  permitted  to  turn  a  partial  into  a  total  loss. 
Keeping  this  distinction  in  view,  the  loss  of  the  voyage,  by 
Gupture,  shipwreck,  or  otherwise,  may  be  treated  asti  total  loss. 
This  is  the  doctrine  of  Dyson  v^.  Rowcroft;  in  which  case, 
the  right  to  abandon  was  placed,  not  upon  the  ground  of  dete- 
rioration of  the  cargo,  but  upon  .the  justifiable  necessity  which 
^suited  from  it,  of  throwing  the  cargo  overboard.  This  was 
ID  effect  the  same  thing,  as  if  it  had,  in  a  storm,  been  swept 
froA  the  deck.  SucK  too  was  the  case  of  Manning  vs.  Newn- 
ham.  In  Cocking  v9.  Frazer,  no  such  necessity  existed ;  and 
the  breaking  up  of  the  voyage,  was  attempted  to  be  justified^ 
by  the  damaged  state  of  the  cargo,  which,  fier  ae^  did  not  au- 
thorize the  insured  to  put  an  end  to  the  voyage,  and  thus  to 
turn  an  average  loss,  for  which  the  insurer  was  not  liable,  into 
ft  total  loss.  M'Grath  vs.  Church,  also  establishes  the  same 
doctrine. 

Now  what  is  the  present  case?  The  brig  being  thrown  on 
shore,  within  a  mile  or  two  from  her  port  of  destination,  the 
agent  of  the  insured  employs  persons  to  unlade  ^  much  of 
the  cargo  as  could  be  saved;  and  by  his  exertions,  nearly  a 
half  of  it  was  landed,  dried,  and  sent  forward  to  the  market  at 
Lisbon,  and  sold  by  the  consignees,  at  about  one-fourth  of  the 
price  of  sound  corn,  leaving  a  very  inconsiderable  sum  for  the 
owner,  after  paying  the  expenses.  Is  not  this  precisely  the 
case  of  Wilson  vs.  The  Roy.  Exch.  Ins.  Co.,  and  Anderson  t». 
the  same  ?  with  this  difference  only,  that  in  the  first  case,  tlie 
insured  declined  sending  on  the  com,  when  he  might  hare 
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done  8O9  and  consequcnUf  he  was  not  permitted  to  tunt  a  par- 
tial imo  a  total  loss,  hf  his  oiwn  neglect;  and  in  the  latter  case, 
part  of  the  eargo  having  beenimcifed  from  the  wreck,  before 
tke  oflbr  to  abandon  was  ixiaile>  the  insured  could  not  claim  as 
for  a  total  loaS|  either  on  account  of  the  injury  which  the  com 
had  sustained,  'or  of  his  own  act,  in  not  sending  it  forward  to 
the  pei^  of  iia  destination..  •In-Uits  one,  the  cargo. which  waa 
Aived  was  aem  forward,  and  soM  at  the  p«n*ofilsd«flihi«tioB.  But 
h  is  contended  by  the  counsd  far  the  plaiiiKflr,  that  \f  the  loss 
he  such,  as  tRat  the  insured  might  at  one  time  have  treated  it 
as  total,  it  continues  to  be  so^  linless  at  the  time  when  the  offer 
to  abandon  is  made,  it  is  re^ored  to  his  possession,  dear  of  the 
effects  of  the  peril,  and  !n  a  condition  to  prosecute  the  voyage. 
Mow  this  is  certaisilyi^  not  ibraonditiaii  9C  property,  whichf  at 
the  time  of  the  offer  to  abandon,  is  in  |M>ssession  of  the  raK;ap- 
tor,  who  has'  a  right  to  retain  it,  until  he  has  satisfied  4kh  sal- 
vage.  But  in  this  case,  the  com  was  riever  oiit  of  the  pd^ses- 
sion  of  the  agents  of  the  insured,  who  exercised  every  act  of 
ownenhip  over  it|  aubjeat  nevertheless  to  the  laws  and  customs 
of  the  country  to  whkhii  was  sent,  with  which  the  inaurer  and 
insured  are  supposed  td  have  teaen  kcquaioted^  at  the -time 
they  entered  into  this  confraot,  and  to  whieb  they  implietH^ 
agreed  to  submit.  The  cargo  which  was  landed,  not  only  c«a* 
tinued  in  the  possession  apd  under  the  direction  of  the  agenta 
of  the  iasured,  but  it  was  relieve4  from  the  effects  of  the  peril, 
*  as  between  the  imurer  and  insured ;  and  it  was  not  only  in  a 
condition  to  proaecute  the  voyage,  but  it  did  in  fact  cqoi- 
plete  it. 

Upon  the  whole,  we  are  clearly  of  opinion,  that  this  is  not  auak 
a  loss  as  the  defendants  halre  engaged  to  indemnify  against,  aad 
that  judgment  should  be  given  in  their  favour. 

Judgment /gr  defendant$. 

This  opinion  was,  upon  a  writ  of  error  to  the  Supreme 
Court,  affinned  throughout. 
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tn>eliwe»iieAitftfiel>iirtgtCwBt,inorfatt»iMtolhfcuiiiu«»qf  ifct 
juiiirtMt  mmmgt  nmwumd$iamfffi»kr  M^  kjiv^  iwtaipBd  by  ib0 
Qwwsn  «rtlie  Fottupiete  Mii  JtMah  ^cim^,  lor  pinlkal  lu^  of  tht 
•fficen  Aod  crew  of  the  Bevem^  mi  for  whicb  they  had  been  indiete^ 
in  tbeCfcuit  Coiixt,  (orUe,  pages  209.  234.  22a)  The  quertion,  in  these 
capei^  waa,  whether  the  ownera  of' a  oommisaioned  privateer  are  liabk^ 
cirilljr,  for  piratical  acts  comoitt^  by  the  oftceia  and  cr^  of  their  rea- 
sel?        •  •         • 

Tb  a  oeitrib  ectetft^  a  pfffttter  b  a  BtllHMa  vMMi  «id  fonn  A  pact  of  ^ 


BmrjfMpi  of  Iti^  Jam  cf  the  Waited  8£ate%^e|«tive  to  QoipiiwaBOiis  to  be 
grants  U>  privateers  (  the  ppwers  which  ^re  iferived  frooi  such  commia^ 
aooa}  and  the  obligations  and  responsibilities  of  the  owneri  and  com- 
manders  of  such  yesBefa^  under  the  law. 

For  the  conduct  oTthe  officers  and  crew«  In  Ae  extmHtm  of  Ifte  hnimm  k 

*  Vfhuh  fAey  ma^  he  emfikf^ed,  the  ewnen  m^  by  the  nailtnne  hWt  liahki 
if 'through  igaotanoe,  qr  fflcgai|y»  thqy  da  «a  ib^j«iy  |o.«t^^ 

•rtJf  tbi^mpMler«s€eed  h»  al4luiii^»  M^  vki^^^ip  oi|^ei%  aiid 
cC  foidts  or  ciiinea  to  the  iiguiy  of  otbei8»  m^Gf^  m  fone  businatP  diffep- 
ept  ^ODi  that  for  which  he  was  emploEed,  the  owner  is  not  hable. 

T6  warrant  the  conclusion  that  th^  owi^en  of  tha  privateer  are  liable  for 
injuries  done  by  the  master  and  crew,  Acre  muat  be  a  capture  aa  pite 
of  war;  but  in  a  pintical  unauthorised  iefarare  and  apoliatiap,  Iheae  acti 
-  not  being  in  the  buuieas  of  the  ^zpeditioiH  the  4WiUia  are  not  liable 
beyond  the  penalty  of  the  bond  given  accordng  to  kwt  and  Uke  kas  of 
thek.veiieL 

IHESE  were  appeals  from  the  District  Court  of  Pennsylya- 
ni^  dismissing  the  libels  of  the  i^pellants,  which  sought  to 
make  the  appellees  liable  for  acts  of  piracy  committod  by  the 
officers  and  crew  of  the  prirateer,  on  the  high  aeas.  By  the 
tfidence  in  the  first  casei  it  tipfmxi^  that  in  NoTomber  Ktti 
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the  Portuguese  briJi^TtioinphefleMkn  was  clitsM  and  irougM 
to  by  the  priyatfeer  SeTeb|;e>  Butler  mastev^  under  EagUah 
cotours,  which  eootibiiad  ^ying  doHng  all  the  transacttolw 
which  afteriTard^  took  placf .  The  bri^  was*  boarded  by  kn  iA« 
cer  from  the  Revenge,  who,  dter  a  slight  tiew  of  the'  sfaip*« 
l^apers,  presented  a  pistol  to  the  brieast  of  tiie  captain,  and  told 
hhn  thit  he  wft  a-ptisoner.  He  then  ordered  theofficers'  trunks 
16  be  6paned,  fbom  which  he  taok  all  the  money  be  could  find, 
which,  (outlier  With  som'fe  sugar,  rigging,  Hw  clothes  belonging 
6>  the  ofhdftv  aid  ctefw  ef  the  'brig,  wd  other  property,  he  car- 
ried on  board  the  privateer.  Mitt  remaining  on  board  the  brig 
Ibr  about  fiMir  hours,  the  oficen  and  crew  of  the  Hevenge  re* 
turned  fo  ihcir  o#n  veMel,  amf  the  brig  was  pgnnittieid  to  pro* 
ceed  on  her  voyage  to  New-Tork,  whene  she  arrived  in  safety.. 
In  the  other  cas^  the  Irii,  belonging  to  Spanish  subfecu, 
hound  6h  a  voyage  from  Havana  to  Cadiai,'Nritli  a  carg6  also 
the  property  of  subjects  of  Sj^ain,  wits,  some  time  in  November 
1813,  chased  by  the  above  prtvateer,  which  fired  a  gun  toi>ring 
her  to :  the  ship  then  fired  a  gnn,  hoisted  Spanish  colours,  and 
lay  to.  The  privateer  camenp  with  her,  uoder  £ngli8h  colours, 
and  after  firing  two  broadsides  into  her,  and  a  round  or  two  of 
ftiusketry,  an  ofiicer' was  sent  on  board  the  ship,  with  orders  to 

• 

send  the  master  and  some  of  the  crew  to  the  Revenge ;  t^hich 
was  accordingly  executed.  The  master  aild  crew  of  the  ship 
were  then  manacled;  after  which,  a  bag  containing  800  dollars 
in  silver,  eight  boxes  containing  9000  silver  dollars  each,  and 
ibout  400  pounds  of  bullion,  together  with  a  number  of  other 
articles,  were  brought  from  the  ship  to  the  privateer,  and  de« 
posited  in  the  cabin.  All  the  property  of  value,  found  on  the 
persons  of  the  master,  his  officers  and  crew,  including  their 
Wearing  apparel,  were  seized  by  order  of  captain  Butler;  and 
after  some  hours'  detention,  they  were  permitted  to  return  to 
their  ship,  and*  to  proceed  on  their  voyage. 

A  few  days  aftrer  this,  the  Revenge  again  overhauled  the  IrSn 
attettiptliig  to  make  a6me  pbrt  of  the  United  States,  Ih  girder  to 


^ 
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piocui%  dothfi  4of  the  crew*  Some  of  the  clothes,  which  had 
been  lakeo  by  this  privateer'sHDfOs  wese  then  restored  to  the 
crew  of  the  Ins ;  the  master  was  ordered  to  proceed  to  CadiXf 
and,  at  the  |>erU  of  hciag  v^r^  sererelf  treated^  they  .weve 
cautuMied  not  to  be  seen  again  on  the  American  f  oast.  To  eo* 
sure  the  execution  of  this,  order*  the  Revenge  accompaiiied  the 
Spanish  ship  for  two  days;  when  they  parted.  Tint  money  thus 
plundered  from  th^  Spanish  ship  was*  a  few  da^  after  it  was^ 
taken,  divided  amoq^^st  the  officers  aii4  crew  of  the  pcivateecL  - 
It  was  contended  by  C,^  J.  la^rsoU*  and  J.  |t.  JogersoU,  for 
the  appellants,  that,  upon  the  doctrine  of  law,  as  applicable  to 
niaster  and  servant,  the  owners  of  a  privateer  are  responsible 
for  acts  of  piracy,  committed  hy  the  officers  and  crew  which 
they  have  appointed.  Their  commission  being  general,  to  cap- 
tt^re  the  vessels  of  ^neutrals  as  well  as  of  enemies,  the  master 
acts  within  the  general  s^ope  of  hi&  authority,  when  he  comn^its 
outrages  of  this  sort  ^  and  of  course,  if -he  abuse  this  authority, 

* 

the  owners  are  liable.  Cases  cited,  t  Black.  Com.  431.  430.  1 
Ld.  Raym.  224.  264.  73^.  Salk.  23^.  3  Dj.  338  b.  161  a.  I 
Binney,240.  1  Black. 430..  Dom^t.  338-9.  4Dall.306.  3  Idem, 
333.  1  Idem,  185.  2  Vem.  543.  Roccus,  22.  MoUoy,  313-13. 
203.  1  Rob.  84.  The MerQurius ;  1 51,  The  Vrow  Judith;  156| 
The  Columbia.  2  Idem,  90,  The  Rising  Sun;  134,  The  Calyp- 
so, 5  Idem,  234,  The  Shepherdess;  262,  The  Karasnn ;  42jk 
The  St.  Juan  Baptista ;  3 1 8,  The  Die  fore  Darner  GaisL  Hopk. 
Rep.  65.  Bynk.  150.  Beawes's  L.  M.  207. .  The  principle  of  all 
the  cases  is,  that  the  owner  puts  it  into  the  power  of  the  master 
to  commit  the  wrong.  2.  This  is  not  a  case  of  piracy,  which 
cannot  be  committed  by  a  commissioned  privateer.  Bynk.  138. 
135.  Azuni.  3  Woodeson,  443. 

Chauncey  and  Binney,  for  the  appellees,  contended,  that  the 
whole  question  turned  upon  the  nature  of  the  taking — if  as 
ftrize^  though  wrongful,  the  owners  are  liable,  because  the 
piaster  is  authorized  to  make  cafiturc  as  firize.  But  if  piratical, 
they  are  not  liable,  because  the  master  has  no  authorhy  to 
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commit  sets  of  piracy.  This  disCiAetion  w9V*  eitplam  -all  the 
eases,  and  rccoticile  thcln.  They  elted,  upoii'the  two  points 
made  by  the  appelfants'  isounftel',  the  (bltotrirfg  cases:  Sea  i^aws, 
i3».-d69.  462—9.  2  Bi%w.  Adte.  %  Cfv.  Law.  461. 4^2.  f  Mol^ 
loy,  6«t  eeawes's  L.  Bif.  228.  f  BHic.  429.  Salk.  292.  441/. 
Moore's  R^.  7d6.  Stlnher,  228r.  l5Vir1.  ai&.  Coml}.  459.  1 
East,  106.  Mbttoy,  54.  Lee  on  Capt.  224-8-^9.  Molloy,  66. 
Vatt.  150.  Bynfcw  1!I9.  133,  notes.'  Sea  La^s,  475-6.  Molloyi 
<5."  Grot.  b.  2.  c.  17.  s.  20.  s.  1.  2  A^u'ni,  35S.  Roll's  Abr.  530.' 
Moore's  Rei».  776.   2  Molloy,  90.    SeaXaWs,  444.  476-7. 

IK/fi^lW^GrOJV;  Atrte,  delivered  th«opfnion  of  the  Court*. 
The  argument.  In  tWIbate  buses,  has  takeh  a  very  wide  mge,  in 
which  most  of  the  principles  and  authorities  of  ceftimon,  mari- 
time,  and  national  law,  whictf  appeared  to  the  counsel  to  have 
tty  beAing  upon  them,  have  been  pressed  into  tne  service  of 
one  side  or  the  other.  In  the  view  which  we  shall  take  of  them, 
we  shall  commence  with  thfc  precise  question  before  the  Court, 
noticing  the  authorities  which  do  not  directly  apply  to  it,  mere- 
ly as  illustrations  of  the  doctrines  by  which  6ur  decision  will  be  ' 
governed. 

The  question  is/  whether  the  owser  of  a  commissioned  pri- 
▼ateer  is  Kable  to  make  goolt  the  damages  which  a  neutral  has 
sustained,' by  an  act  of  piracy,  commfttedtipon  him  by  those  . 
to  whose  management  the  owner  had  intrusted  bis  vessel  ?  In 
•rder  to  arfite  at  any  satisfactory  result,  in  this  inquiry,  it  will 
be  necessary  to  tonsidei^-^1.  What  is  the  precise  character  of 
a  privateer,  and  what  are  the  acts  which  she  is  authorized  to 
perform  ?  To  a  certain  extent,  she  is  a  public  vessel,  and  forms 
a  part  of  the  national  armed  force.  The  declaration  of  war  au- 
thorizes  the  President  to  issue  letters-of-marque  and  general 
'  reprisal,  in  such  form  as  he  shall  think  proper,  against  the  ves- 
selst  goods,  and  effects,  of  the  government  of  Great  Britain,  and 
the  subjects  thereof;  and  by  the  Prize  Act,  he  is  empowered 
to  revoke  such  commissions,  whenever  it  may  be  his  pleasure 
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to  do  to.    Tlie  c4|pUBlMiQ»y  so  issued,  authorisM  the  private^ 

|o  aubduCt  wcmtf  and  takoi  anjr  Britiak  vea^el  found  withio  the 

juriadictiaQal  Umila  of  the  Uoiiod  Staieat  or  elaewhere  on  ih^ 

high  aeaiy  and  to  bring  the  aarae  into  aome  port  of  the  United 

Statea;  to  recapture  Ai^rican  veaael^  or  those  belongiiig  u» 

friendlf  iiatioDa,jbund  in  [possession  of  the  enemy;  and  also  t# 

detain,  seize,  i^d  take  all  vessel^  and  ^ectai  lo  wliomsoever 

belonging,  which  mny  be  liable  thereto,  accor^ing.to  the  law  ct 

nations,  and  the  rights  of  the  United. Statea  as  a  power  at  wa^g 

and  to  bring  them  in  for  adjudicatiofu    The  President  is  ali# 

empowered,  to  establish  suitable  instrue4iDna  for  the  better  go- 

Teming  and  direeiiHi^  the  conduct  of  re^aels  ae  cosmriasioned, 

Ibeir  officers  and  crews;  copiei  of  which  are  to  be  delivered  to 

the  commanders..  And,  for  the  better  security  of  those  who  m^ 

be  injured  by  the  improper  conduct  of  such  vessels,  in  the  ex* 

mention  of  the  powers  imparted  to  them  .by  their  commi»uQii% 

the  owners  (a  li^  of  whose  names  and  places  of  residence  it 

reqeired  to  be  made  out  and  ^d  |^iih  the  Secretvy  of  State) 

and  the  commander  of  the  privateer,  ^re  required  to  gfve  hood 

to  the  United  States,  with  sureties,  in  a  certain  penalty,  with 

condition  that  the  owners,  officers,  and  crew,  to  be  employed 

on  board  such  vessel,  wiD  o^rve  the  treaties  and  laws  of  the 

United  States,  and  the  instnictioqa  which  shall  be  given  them.} 

according  to  law,  for  the  regulation  of  tlieir  conduct;  and  will 

satisfy  all  danp^es  aqd  injuries  which  shall  be  done  and  consr 

Qiitted,  contrary  to  the  tenor  thereof,  by  such  vessel,  during 

her  commission ;  and  to  deliver  up  the  same,  when  revoked  ti^ 

the  President.    As  further  evidence  of  the  4>ubUc  character  of 

a  veisel  so  commissioned,  the  officers  and  seamen  are  liable  to 

be  tried  an^  punished  by  a  court  martial,  for  any  offence  com- 

nitted  on  board  any  such  vessel,  in  such  manner  as  the  lUie 

offences  may  be  tried  and  punished  when  committed  by  aqf 

person  belonging  to  the  public  ships  of  war  of  the  United  States. 

In  other  reapeots,  such  a  vessel  is  to  be  considered  aa  private 

property;  eqid^pod  and  fitted  for  wari  at  the  aole  expense  of  the 
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0#iier ;  AaMgii^  bj  oAicen  and  crew,  cYiosen  ihid  appointed 
1^  Mmaelf,  and  ptfW  bf  fafin ;  and  subject  to  aidch  lawful  orders 
aUtf  instiniction*  aflTM  m^  tUM^  proper  to  ^v«.  Ill  consider- 
flifoB  of  tfat  expense  to  irtricb  thr  owner  thus  subjecto  himsdf^ 
m  eoHOf^erating  with  tire  public  armed  ibrce  in  hosfll^  Opera- 
tions  against  the  enemy,  the  nation  oedes  to  \Am^  and  those  he 
MBj  employ  to  caAduOithe  prtt^teer,  thof' exclusive  benefit  of 
afl  the  spoil  wtaMi  hisyessel  ancy^i^lly  capture  as  prize;  to 
hS  distributed  hotween  himself  ind  the  officers  und  crew  of  his 
vdosd,  aecording*^  any  Vritten  agneement  which  shall  have 
b^n  made  betweeA'^hetQ ;  and  in  case  no  such  agreement' 
slhynld  ha^e  beefi  madl^  thou  according  Hi  a  certain  ratio  pre- 
sMbed  tf  law. 

ft  restrtts  from  all  this,  that  the  employnlent  of  a  prirateer, 
iM  the  trust  coftfiddd  So  her  6fllcers  and  cr«%,  is  lb  subdue  anif 
s^ixe  the  vefcsob  and  effects  of  the  enemy  found  at  sea,  as  well 
il  an  other  fesssls  and  effects,  to  whomsoever  belonging,  wliKh 
ttay  be  fislble  thereto,  according  to  the  hw  of  nathfns ;  aod  to 
b)|nga]l  such  property  Into  apporttrf  the  tTnited  9t«teS|  for 
adjudication  fl(S  prize  of  w«r. 

2.  Thfi  bluing  ihe  case,  the  next  question  is,'#hat  are  the 
responsibilities  of  tMe  owner  dfthe  firivateer,  for  any  improper 
dndact  of  his  ofllberSand  ctew,  in  the  execution  of  the  buu« 
ness  in  which  they  were  employed  ?  This^lpiestien  Is  answered 
by  BynkeMioek,  in  the  teost  satiifiictofy  nfailner,  in  #ie  Idth 
cimpler  of  Hd  treatise  on  the  taw  of  war :  ^  Tile  master,*'  says' 
thisr  learned  j^Hst,  ^  who  captures  in  consd^uence  of  an  autho* 
rity  that  he  has  teceived,  is  appointed  for  that  particular  pur* 
pose ;  and  he  wh6  appointed  bias  Is  by  that  afone  responsible 
kit  ettry  thini^,  good  or  bad,  tIM'he  may  do  in  the  execution 
.ef  Ids  tmst.**  «  He^irho  appointed  the  captain  of  a  privateer,**' 
ho  oootiauos,  ^nmsthave  known  that  his  business  was  to  make 
cS|>tQreS)  oHd  ftmt'ff  be  shookf  execote  it  improperly,  it  wouki 
h6  impiisoi  lb  tte  o#Msr,  for  haviy  appoiottd  «  dtshonest  of 
ostoiillbl  cmpitAa^  Ih  smither  poillf  the  same'dio^r,  where 
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the  author  is  •xaminiftg  tte  liability  of  the  o^pnMr,  im  the  cmi;. 
of  a  cafiture  mad^  without «utkority,  he  oba^rves  ttmt  ^  in  audh 
case,  the  ^wner  oannot  ^  made^  in  aiq^tnanncr,  liable;  fir 
be,  indeedi  baa  put  the  inasier  id  hia  pkce  and  aXead^^in  mvft^ 
ly  as  to  the  business  which  be  has  orAsred  him  to  tmnaatf t  j. 
and  if,  in  the  courae,  of  thai  business,  the  master  baa  commit* 
ted  a  fault,  or  has  be^n  41^uilty  of  .a  fntu,<^  ibt'j^wner  is  bouo^ 
to  answer  for  him  y.  •thePWlMr  pot."  ^ 

It  is  very  cle|r>  %hai  tbrougj^out  the  whole  ijfi  this  ch«.pte%: 
the  author  is  speaking  of  iUeg«l  €t0tnre%^m^  ftrize  <^  «m% 
made  by  privateers ;  and  the  principle  w^icb  lies  at  the  root 
of  all  the  law  which  kf  kijn  down,  i^^  $k^  the  owner  of  a  privam 
teer,  like  the  ow^er  of  a  merchant  vetaHtOa  bouiid  Xo^prov't^. 
Bboest,  aj^ilAil,  and  ^hful  persons,  to  n||rig^te  her ;  «|d  that 
if  he  fail  to  do  se,  he  is  liable  foR  all  (Wi»<^g^  which  othecs^ 
may, sustain,  by  the  mistakes  or  wilful  misconduQt  of  those  bt^ 
emfiloys,  in  exeevungihe  business  with  which  he  has  intrustefl 
tbcm.     Against  a  claim  for  full  compensation  for  M|jurie$  ille* 
gaily  inflifitcd  upoi%  thirds  perscn^,  k  is,  not  competent  to  tlio 
owner  Xo  shield  himaelf,  by  saying  tha(  the^ privateer  constitutes 
a  part  of. the  naval  apinfd  force  of  the  nation;  that  ahe  acts 
under,  the  President's  ins^^jitiiotta ;   and  t|ierefore>  he  is  not 
liable.     The   answer  given  by   B|mkersi|»eli  io  the  chapter 
above  noticed,  is  .coaclusive. 

It  ma^  be  pmpeis  at  this  stage  of  tba  discussion,  to  notice  tho 
ai^alogies  relied  afinn  by  the  counieli  drawn  ftom  tba  Common 
Law,  in  relation  to  master  aa^  aervant ;  and  alsa^  firom  the  ma- 
ritime  law,  in  relation  to  o.wner  and  master  of  maachant  Tea- 
sels and  privateers.  . '  . 

As  to  the  first ;— the  vintnenwhose  servant  aold  ^wholeaoma- 
wine  ;-»tha  sniitb,  whose  servant  lamed  a  ^horae  which  he  vaa 
intrusted  to  sboe^--<-lhe  householder,  whose  servantf  bf  imgli 
gantly  keepii;^  his  fire,  caused  t^he  destruollaQ  4^  avadjoiniag 


house  »-^ie  aaiUMny  whosc^ervant,  frooit  waiht  oilcare^  in  one 


>^i^ervan 
amne^  a 


maunce  iv^x^K^^^.  ^^  raMhe^  a  €^  m  tiie^^at ;  ai4-iR 
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""rikke  t^m,  .whogi»  jdgpuip  tMzed  tfaie  property  of  one  peraon^ 
M|^r  prooesa  t|piiiifr  .aaeihert  aii4  who  lm*d  m  execstion 
ftr  costSt-whero  none«w«!i:o-4ni&r^H|e«o  cfWM  |mk>mmI,  all  oi 
tli||pi,«|>on  ihe^ wanif  *pfinciiria»  In  each  of  Ihei^  the  servant 
was  emplpfed  bf  the  roaster,  and  coaiaitced:<ihe  injury  wilr 

pjoyfigr.    The'  maatas^.  in  nUtha^  cs^e,  n^ve  him  an  authority;^ 
either  expresilp  4>r  impliedly,  l«  act  in  this  tnanner ;  but  he  1% 
MAf  OB  ttet  w4$i^f.e9i^mA  £rom  ftiaking  reparation  for  the 
-wrong*  4Mie  by  a  third  |^araoo«mftl|yM  by  him,  for  whose  skill 
and  fidelity  he  iauuawunibi^    '^he  (enera}  porition  laid  down« 
by  LMd  Hedi  ift  4ie  <i^  of  Middleicm'^tf»  Fowler,  Salk.  362, 
isv  tli«t:<he  aiaater.is  not  ebargeable  .wkli'tlie  a^ta  laf  Ms  ael'-' 
vant,  bit^wheft  kw  %til^  Any  cation  o#  thwainhorily  given  lunu 
The  caa»  «f  M'Maaiaat^^.  Cricke^  1  ^aat,^  1^6,  prowes  too 
much  JnM^eiaiien  t<i  s^ease^rf  captttve,.&r  wln^h  it  wius  cited  by 
the  cQUMe^  fer  the  -epfelMa.     Ifr  adsnka,  fibU  i»r  the  miachiei 
ariaJBg  |ro«ilh%wm|fii#il  or  ABg%eiia4i^viiig  of  the  oiaa^ei:^ 
*  carriage^  th^AasMfeft  if  Beble,  in  an  Hctlae  oirthe.«aae;  b^t  net 
Vie,  if  itivere  wilfnllf  Mknmittedi^  biwtuae,  it  is  said,  that  ia 
the  IttttemBeaetiilie  servam^ees  net  ec^  in  jiurafeance  of  tlm  aii^ 
ih^rilf.tixvip  hStk^'   ]Mtl|ii^«doea  the  maater  «f  a  privat^i^. 
aat  in  pufeuaiyw  tof  the  auihwity  given  him  h^  his  owtier, 
when  he  wilfnllji  comiii^  apdliafklns^en  |j»yrty  seized  aft 
pme^  aaftl  yet.  in  ihis,  a«d>  inaimilar  ^ases,  the  owners  aee- 
(Nearly  \iMt  S»  the  miitoiKUcI  ^  t^.uiaster.    The  cases  of 
•the  innkeeper  afid  GpmmaKk  earner,  who  are  responsible;  the 
iirat,  lor  the  g«D4s  of  hta  ftt^H,  stolen  by-a^r  person^  in  hie 
hottse,  aadtheeecoad,  for.  gaoda  dcfivered  .to  hii^' servant  ts^ 
c^rry,  of  which  iMi4s  robbed}  depend  upon  a  sydeter^  ancksoa^ 
^Attt  diffarem  painpiple  of  lew.    They  aie;a||  in  ^  vnnwOai^ 
oi  ccwunew  htfiim ;  jhnt  from  the  nature  of  M%cit  employmenlit 
aodllbr  iteTiaJ^yreSf  the^iniblt^^h^  i«»gB6d^  centract'^with. 
aBifecaew^ii^  aae^p  hatm^  ik^mfMim^  «a  t^m  keeping,  Itn 
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•keep  k  ui^;  «iid  ctfMeqpMmlfr  tiMif  •■■MCy « la  0^^ 

fit  iMdniwi)  «sciiM  a  tnaell  of  tMi  cMCmeCy  by  alegiftK  ^^^mm^ 

tiMf  #ere  rdHbed  «#tiw  P>^P«rV ;  ^^^  o«»  ti»f  mM  upon  tM 

FaMBg  IrMi  Ite  sappolMd  aftdllgf  of  «MNl«r  wMmtrmti 
«t  fyoniHMNi  LMT^to  coMs  goTenod  bf  tiMi  MWuiUawi  Itw,  bi 
roiatiott  to  owtter  tflU  flMBier;  m  1^  tfMftliiftiair  ll  Ikibto 
i^r  all  tbe  aets  of  tbe  biuer,  imm  im  efowUmm  tfftbo  haalfcent 
ii  whicb  he  is  employed,  by  wbich  third  yumtm  are  iii|ored} 
iihether  the  injury  wiii  oceariooed  by<i»  wiMacta^  «^  by  the 
negligence  or  want  of  sUB  it  the  mt^^-  ^  The  mnmt  of  m 
vessel/*  ssys  Recent  p.*M,  <««  rdlpiMMa  ib»  the  eoMvactir 
and  the  criminal  acta  of  *flie  master  appolntaf  by  Hn  3  and  al- 
so,' for  the  fsntai  ef  tike  mariners,  ofimaicte4.  m  aea.^  ii  ^tbe 
same  note,  he  SApialu  these  gen€iwil  eapasiiioiis,  by  sayhifi^ 
<«lf  a  st»irt>i  be  gmiltf  of  any  impniprtbiide  in  the  dlfc^'or  em^ 
pioyasent  aMgned  him  by  Us  maaler,  tho  master  Is  MUe  tbr 
ibch  impreprieiiea,  sh  he  shoold  nocltas#employed  sveh  a  ter^ 
idtat;  aad  the  faeir  asaythe^iftfe  bo  hiipiiib4  to  ■ha."  in 
atthsequeatBittes^the  aahio^aucber  lajreit^^thatlf  tfte  mas- 
ter exceed  his  ordbrs,  Ibl^AtamfCe,  if  io  chtfrfBr  hia  eMp  ge» 
neralijr,  against  express  ^M^ets  ;•  if  M  take  h»  a  easge^  whea 
be  is  ordered  te^take  only  ptaMOgemi  #  Ae  iM^appohitai  fir 
a  certain  vbya^  and  %m  praceeda  on  a  dMbswt  ?«grage;  the* 
oemer  is  not  liMd.  And)  indeed,  he  la|^  down  the  dbetiiae  iw 
in0ry  generti  terms,  thet  tho  owners  net  KaMe  fbr  tfie  fhalis 
or  crimes  of  his  master,  tf  her  exeeed  Ma  instrtctiOn%  unless 
th6  owner  Is  benelifed  by  each  act*  We  shooM^  howwpsf ,  un-  - 
dbrstand  this  atftlNir  to  asean,  tlbwaghout,  thsO  die  eitemptien 
of  the  owher  fiiMii  responiibiliiy,  ia  onlf  bt  theao'eaaea  wliere 
tUb'tmsibr  aete^  aoi  only  wkhoat  or  against  Miers,  biif  m  aomo 
e4|er  bneiAfas  tba*1lMtf  in  which  ks  wasemfiofBdi.  Ilia  upon 
IMt  pritKifffet  tftai  tHtf  owiMii  b  ttMo  l(^  epiAii^ 
ibr  injury  aui|ahi«%  •  P^be^  the  tiirdhilaam  •!  ttn  pAm* 
pfif  nB'noasv'fainaFi  air  wsaneMseaMmvOT  vHfpoapmty 
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UMl  9%  wm  ¥jr  ttN»  ^AMPt  or  cw^i  «id.fof  Ul^rqitaMiitt 
mmec^BMrily  iDlktitd  vptmllic  p«faQu  ^  tk»  pive-ar«w.  Tlie 
IpMter  w«t  in  tiii^  6»9C|Uiott  af  »  bufJHiet*  te  whl«k  be  wm  m^ 
pfefMl,  uml  abused  li|».  trait  Jqr  «^^  laUcQidua)  or  by  the 
HfiBt  cif  ^ikill  or  ciu«, 

3.  HflTpc  tbue  «|en  for  wbat  acts  of  the  iMirter,  the  owner 
oC  aiPfipchiDt  iiiplftr  pri^tc«r  a  eiB(iy«reUe»  the  queation  iott' 
mi#mily  klAm-  the  Couii,  li^WiTi  to  he  examined  ;^«fie  he 
tteUe  AiTiUy^  fafp  ^tie^  ptraticel  eola  of  his  meater  and  crew  ?  ft 
ia  coBAeode^  m  Umi^ei  bf  the  apf»ettaiit*a  connael,  that  the 
plnikder  of  these  feaae(s.dMi  not  ipsnunt  to  ptracjr;  beca«ae»  m 
the  £j#  place,  the  neater  acted  under  e^^iihlic  coounisdon; 
and  lit  the  neitt*  |b#  naaeelflb  particnlarly  ibe  Iria,  were  taken 
potwceajon  of  m  pnnei  4i%i  the  aubsequeol  eondnot  of  ihe 
efhcep%  #^  €iW  Af  jyhe  ^vateer,  amounted  to  nothing  more 
tb^  aimHetion  sod  egnhaantemfnti  &r  which  it  is  adpnslHed  the 
ownera-ere  linhie.  As  to  the  ftvt  rea^oV'it  war  en  fuUyeza^ 
n^ned  if  Uhi  Co)l0k»in  *^  case  of  the  United  States  ne*  Jema» 
flUetof  Ifep  nftceit  of  this  priimteer,  f^m  an  Wiciment  ttt 
this  el^HlAieaaqii^lhat.tt  wiU  be  enmeceasaqr  to  go  orer  the 
ft»ntfH|WUnrl  iia,thi|e#e*  ThaivasiAcaee,  in  which^tfinanfi 
'Hie  Qanrt  wwM  haye  MHadined  ^  JMmar  lim  doctrio»now 
^nnteo4nd  fkir>i(  -the  |#¥  i|ihm  0  law  fmdd  have  fmrranfed 
it.  But  it  was  jteaided»  tfaat4he  ecis  imputed  in  Janes  amonnt* 
ed  to  piracy,  &a  whieh  he  wanfieMeJw4to4ilnd  tnd  punished) 
notwithftendiny .  Ihe  eoaHijaaWw  under  which  the  privateer 
eailed.  ▲#  to  the.  aefmd  renjn  ^migoi^  ipiif  the  robbery 
romm|H<ed  «pon  thean  tqaaala  ceiild  not  be  pvaey*  it  ia  tolnlly 
unsi^perted  by  Ihe  &6ta  in  ahn  caae.  TVjheptile  act  ef  thn 
privateer,  ia  Mw  up«m  the  Sipeniihf'eesaelt  wnalor  the  pnrpenn 
ef  bringtnf  bet  .tofjind  might,  in  part, though  eettaiaiy  nea  ae 
the  wanton  mmw  m  whiah  it  wna  carried^  he  >aatifietf;  if  «Mp 
fact  were,  fa  stated  by  some  of  the  witiiema^Hiait  the  %aoia|k 
vessel  fired  two  guns,  hMded  Hith  ball,  at  the  B«vci%e.  Biife- 
the  f  na  OTifm«^  with  which  %  me^hnnt  veMcl  ia  hronght  ao.by 
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a  rtMtl  of  vari  ctsmti  }m  aIw»fB  detenAini^  u»dl  ali^  «iie 
Ihib  obeyed  the  order  to  conte  to»  end  has  eabmiHed  to  en  exa* 
liiiinieii  It  is  epon  m  yimr  of  kef  pepers^  the  «xaiiiuiattoii  of 
Ae  cari^e,  the  decIaratioM  c€  tiMe  oii4l*ard)  and  a  variety  e( 
other  circumttaJneesy  that  the  master  of  a  primteer  is  to  dbcid^ 
whether  the  wsatf  i9>  in  hb  judgment,  good  prise  «r  not. '  If 
fae  decides  affirmaHvelyt  it  is  then  I^b  dut^  tif>t  a  priae-ttias- 
ter,  with  such  additional  fccof  ^«k^e  may  ibiM  fiecenary  far 
her  security^  on  boaid  oi  the  piAse,  and  to  erder  her  te  some 
port  of  bis  own  country  far^adjiidkation.  To  vest  a  t|||4it  hi 
the  captor  to  claim  ceademaatien,  he  most  nor  only  glv«  some 
evidence  that  the  seiiEure  was  made  ai  price  of  war,  hut  he 
mast  do  no  act  which  amounts  to  an  dbaodonment.  But  in 
this  casOf  there  was  no  examination  of  papecsi  no  seizure  as 
prize,  either  by  words  or  acts.  No  persoD  was  put  oir  bhard) 
in  order  to  conduct  these  vessels  In  far  adjtidlc«yoii ;  n6r  any 
attempt  made  by  the  spoliators,  after  theycam«  into  the  Unk- 
ed«8tates,  to  condemn  the  property  which  tliey  f^ad  seized.  J^fL 
was  lawless  and  indlsemmnate  pOlage;  and  lUe  plaadti  wiMli 
if  the  vtoel  had  been  legally  seiaed  us  priai^  w^Dli«hav«  be- 
longed in  part  to4he«wner  after  condeasoafloi^was  divided  on. 
the  spot  amongst  the  ii%.uis  and  cvew.  The  tnie  and  only. 
^yracter,  thei^  oi  th|^  seizii|^,is  cMA^  beyond  all  possibiiiCf 
«f  doubt.  It  was  a  pirM^al  act^  and  nothing  4es8.  Supposing 
tjiiis  to  be  the  case,  at  is  ^^n  ^^MMnded,  Ify  the  ftppeUant's  coun- 
sel, that  for  these  a^s  of  piracy  the  «wAer  oi  the  privateer  in 
liable ;  because  his  connniasMi  flothegigas  him  so  capture,  net 
en&yc  property  belong^g  to  thp  eoemj%  hut  thatH>f  A  other  per- 
toos,  to  whomaecTer  belonging,  which  may  be  liable  thereto,  ac- 
aardtng  to  the  law  of  natioos,  and  the  belHgeimt  righu  of  the 
Uniied  fttates;  sM  consequently,  that  capKave^  generally,  being 
l|m  boslness  ia  which  the  officers  and  crew^^f  l(le  privateer 
were  qsiployedr  tllooinier  is  liable,  npon  the  admi^ionsof  the 
itdversoiCounBeL 

argument  is  iogeniMi8,hat  Ift  will  not  bear  esmninatien. ' 
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Itiv'tmey  tiMt  tte  aoAinrisato  attthoriaes  the  capt«T«f  of.vea- 
»ris  belpnging  in  maMty  to  friendfly  as  woU  as  to  enem^estif  tha 
iMnd  has  so  conducted  hftmae^  as  to  beae,  pro  hac  vice^  tha 
aliaMctar  of  a  belUgenuot ;  aad  tiieeeiiMre,  if  «ii  i^egal  e^turm 
Ittd  been  oaade  in  thia  caae,  whetlMr  wttfillly  or  \^  inistako,  the 
tfwnara  wouM  have^liaea  answfcrable  for  all  tb€»damages  result* 
Sog  from  (he  actt  Bot  there  mttat  ba^  %  capture  as  prize  of 
war,  in' order  to  warrant  tJiir'<:«(bclasion  drawn  by  the  appel* 
hmts*  eottiksel ;  bocauae,  oihwr^iae,  the  master  did  not  act  in 
e»eGiilia»  of  the  biwlheaa  \Mx  witicb  has  owners  had  charged 
him.  The  coDMftission'  did-aot  authorize  him  to  seize,  in  any 
manner  be  pleased,  the  property  he  might  find  at  sea,  to  whom* 
aoevor  it  aaight  belongs  hot  to  seize  as  prize  of  war ;-— to  ester- 
dae  an  aokiibwled|ped  a^  legitimate  belligerent  right ;  in  doin^ 
whiah)  ho'ai%ht  be  gmlty!  of  a  miatake,  or  might  Wilfully  abuae, 
khia  light ;  In  either  of  which  cases,  he  acts  at  his  own  and  his 
owner's  perih.  iiti^  boweifor,  he  acts  in  a  lawful  employment. 
Ittt'if  fce  an  ma  hia  hack  upon  the  busineaa^mtrusted  to  Ykim^ 
md  aanctioned  by  hia  cammission,  and  comnits  acts  of  piracy, 
Jar  wliioh  he  was  iNit  directly  orlmpiiedly  employed;  aoch  acta 
are^impatable  to  those  only  who  perform  thorn,  and  cannot, 
upon  any  pmaiplei  of  commoo^  m»riiiipo^  air  national  law,  bo 
Tiaited  upon  Us  ownero,  beyoiftl  ^e  penalty  of  iheir  b(md,  and 
the  loss  of  their  Tosael. 

If,  from  genMtLl4>i<nciples  of  law,  wo  gotin  searoh  of  adjudg- 
ed  cases  npon  iho  poiiftt  in  t^estitfn,  the  pursuit  terminates  in 
dlaiqipcteiient ;  and  yet  thia  aaty^  dnmniatanoo  airongly  for- 
tifies the 'general  principloa.  Taking  it  for  granted,  that  acla 
of  piracy  have  been  frequently  committed  bv4h0  commission- 
ed privateefa  of  oiler  civMtaed  oatiana ;  and  considering  also 
the  general  incompatmey  of  the  master  and  crew,  to  make  ror 
plvation  for  the  ii^jurias  which  soch  acts  inflict,  it  is  sowico 
possible,  that  cases  should  not  have  occuiavdt  in  whkh  the 
ownen  were  catted  upon  to  «ake  the  com^pensatian,  unless 
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from  a  prevnling  vpinkm  imongit  UfiA  fli«B,  that  thef  vm* 
■ot  liable.  It  is  b)r  w  measa  a  sittk&ctary  answer  to  thia  na- 
Mrkf  to  saj,  tbat  the  oimef%  wImb  tbea^  daims  have  been  mad^ 
may  kave  adfaatad  tliem  ^i^Mtimt  auitt  iioiisideriii|^  tha  Um  t0 
%•  be  against  them;  he^amnH  ao  fcr  aa  a  iiArf»ai  upon  the  pei|N| 
la  to  be  met  with,  the  luSiilitjrof  the  o^oers  m  deaied.  U 
must  at  the  aame  time  he  aimittedi  thaC  there  is  veqr  Iktfe  hkr 
fonnation  upon  the  subject,  ilimi.as^  eiemeDtary  witter*  We 
ha?e  looked  into  the  cases  eked,  aed  relied  open  hf  the  eouMii 
for  the  appellees,  without  having  4eriye<l  mi'*^  rHiiifacrim  iry 
asnstance  from  them*  The  paaaagcs  read  fifeea  the  Sea  Ijawa^ 
&em  MoUoy,  and  flem  Beawes's  Lex  Meacateria,  refer  to  Sell's 
Abr.  5d<>9  as  their  authority ;  and  where  B^^Mres  fj^fca  ae  c^ 
nioa  as  his  own,  it  b  so  obscurely  ataiM^  4^t  it  is  impossible 
to  say,  whetiier  he  is  speaking  of  cAftutee  eryhrtrt^n  Lee*  m 
ihe  f»lace  which  was  cited,  is  clesrfy  spealcian  of  eaptafe9#  ip4 
consequeeUy,  hk  opinion,  that  in  aech  a  case^ the  owner  is  not 
bound  to  aaawc»  beyond  his  «hip»,and  the  penally  f^t  hi»  bond, 
is  not  law.  Itoll^s  Abridyaeat,  thw'aire^ls  the  ett|y  aut^p^jly 
which  wea  cited ;  end  he  merelf  says,  thiilt  «<  if  a  lettar«o£> 
masque  cemmft  an  act  of  piracy  en  eicmDd.pf  theJdegi  with- 
etit  the  knowledge  or^  assent  of  the  oMUgr;  yet»fcr  thiit  the 
owner  shall  kee  his  vessel  by  the  admiralty  hm^  of  wfakh  omf 
law  ought  to  take  notice  ;'*  but  nothing  is  said  .respecting  ll|^ 
personal  reapenqlhiiitf  of.  the  owners.  W%  hclf  n^v^rtheieeB, 
perfectly  aatisfied,  with  deeiriing  this  ifMatipn  upon  the  ge^a^ 
ml  principles  of  law  bf^Mejstaied,  fiortifiedjip  tlie  cifenmataeoe 
of  the  absence  of  asy  coetmiy  deciaifOe  or  dictumf  to  he  met 
with  in  any  |>eok. 

The  transhctions  whiQh  have  given  rtse:^  these  suitay  are 
marked  .by  drconietancea  of  auch  wicked  etaQpltyf  that  it  ia 
in^ossibleie  think  of  them  without  Seeling  the  deepest  dis- 
gestead  abherteece.  RegardleM  of  their  duty  l»  their  own*^ 
em^  to  their  country,  and  to  their  God-^-lost  to  aU  the  foeiings 
of  justke,  honour,  and  hem,^nily«^the  persons  engi^gied  |p  tiese 
disHacoM  robbeaiea,  were  aot  satisfied  with  plunderiag  these 
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unprotected  strangers;  thej  even  denied  to  the  officers  and  crew 
of  the  Spanish  ship,  the  liberty  of  seeking  an  asyluA  in  the 
United  Sutes,  where  they  might  ohtaia  the  means  of  render* 
ing  their  passage  across  the  Atlantic,  aft  that  advanced  season 
of  the  year,  more  comlbrtable  and  more  safe,  thin  it  was  likely 
to  prove  in  their  destitute  and  disabled  condition.  But  conceal- 
ment of  th^r  crimes,  was  to  these  men  every  thing ;  the  com- 
|hrt»  and  ^en  the  lives  of  thoie  whom  they  had  injured,  no* 
thing ;— that  the  laws  are  inoompeient  to  afford  a  suitaIHe  re* 
dvesa  t»  the  sufferers,  is  to  he  regretted.  But  let  these  foreign- 
ers remember,  that  this  defect  does  not  atise  from  any  th!n^ 
peculiair  to  the  juiisprudence  and  laws  of  tlie  United  States ; 
but  that  b  is  universal,  ml  exists  equally  in  their  own,  and 
every  other  country,  where  the\:ivil  and  maritime  laws  prevail 
*the  Uahility  of  those  to  whom  they  owe  their  wrongs,  is  ai« 
iskted^  their  iMi>iUty  to  make  teliibfktioo,  if  such  should  A 
4ieir  sitoalawu  la  a  misfoitniyo  fer  which  the  liafcnfiafa  of  no 
xmmtigr  can  supitff  a  remedy.  Those  ag^nat  whom  the  re- 
dress  is  songbl,  in  this  inaUece,  lid  mt  commit,  etr  in  «py  man- 
ner aotbofi^  or  <»untenan()e,  the  sfMiliation  of  whieb  the  libel- 
iaoU  compUa.  Shey  .are,  therefore,  equ#y  innocent  with  the 
fibeBanta;  and  are  eqnilly  entitled  to  th^  prmection  of  the  law. 
Tha  govemmapt  has  dope  all  that  a  j^stft  nation  can  be  re^ uir- 
ad  to  di^  and  aU  that  our  free  Constitution  wckild  penait,  ta 
bring  the  priacipal ioipgnders  to  juadoa.  They  have  beepi  pn»> 
sectttad  at  the  pia^Wia  expense ;  and  the  law  offiter  of  this 
Coot^  charged  witlt  ihe  man«|^m«nt  of  the  pMsecution,  bus 
fidthfuUy  and  ably  ^arfbrmed  has  daty.  But  a  jury,  selected 
according  to  the  bnaoana  provisionB  of  <|NflW  laws,  have  acquit- 
ted tbemt  iipan  ev«Aence  dilferent  fram  Aat  which  has  appear- 
ed in  tbeaa  easesj  a%d  such  as,  we  donbt  not,  that  body  moot 
l^maacientioiuly  thought  was  inauficient  to  waitamt  the  con- 
viction of  the  accuseds 

All,  then,  that  ramuna  fiir  us,  is  t^  paooouce  what  wa  as 
oaiiMsieiitioualjr  believe  to  be  the  law  in  tbaaa  oaaaa;  wUeii  Vh 
tbtt  tha  decrees  of  the  District  {laawt  aught  to  ha  attrmad. 
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Infucance.  If  the  trade  m  which  a  Tessel  is  to  be  engaged  during  tlie  roy- 
age,  be  contrary  to  the  law^  of  the  country,  or  the  laws  of.  nations,  a  po- 
licy upon  th'e  ship  equally  with  onfe  on  the  cargo,  the  pecabr  aobject  of 
interdiction,  is  void.  "    •         .    - '  •  .  ^ 

The  rule,  tbatif  the  pdlicyoaoe  iBbusk^  tbe  nifid  to  ^t  pnmkam^ttr 
comes  indefeittble,  it  not  without  exceptions. 

If  a  contract  of  iasmapoe  be  legal  whea  it  is  made,  and  the  ptxform^xme  of 
it  is  rendered  illegal  by  a  subsequent  law,  both  parties  are  dischaiged 
from  its  obligations.  In  such  a  case,  the  insured  loses  his  indemnity,  and 
the  insurer  his  premiuvi. 

ri/ HIS  was  A  case  resetrtfiel  Ibr  tii«  opiniovl  of'the  Court,  and 
is  as  fol1owsrf-^n  the  17tK  of  Di^ember  18 10,  th^  plMntiff 
tinderwrote  a  policy  for  5000  doBafs,  on  two4lMrds  of  llie  bifg 
SouthXaroShat'belongiBg  to  the  defendanti,  on  a  voyage  «t 
and  from  Philadelphia  to  Calcutta,  and  at  ani  from  thence  n> 
Phikdelpfiia,  with  Mberty  to  touch  Stid  tnrfe  tt  Madras,  on 
her  outward  and  homeward  voyages.  Vile  vessel  cleared  oot 
ibr  Calcutta,  from  Phflrffldpliia,  aad  sailed  on  tWe  voyage  insur- 
ed, in  December  1810;  an4  at  Calcutta  took  in  a  cargo  of  Bri- 
tish goods,  one  of  the  tfelhidants  beingf*  her  supercargo  and 
commander  on  her  return  voyage,  and-wkh'tkat  cargo  i^umed 
to  the  United  States  On  her  arrival,  she  was  seised,  with  her 
cargo,  on  behalf  of  the  United  States ;  ibd  the  forfeiture,  or 
alleged  forfeiture,  was  afterwards  i^mitted  to  the  defendanta 
and  the  other  owners.  This  action  is  brought,  to  recover  the 
amount  of, the  preffium.  The  jury  fbujid  a  Yefdiet  for  die 
plaintiff,  subject  tob  the  opinion  of  the  Court  on  the  idiovc 
^ase.  ^ 

I.  R.  IngersolY,  afid  Rawle,  ohjected  to  the  plaintiff's  ffght 
of  recovery,  upon  the  ground^  that  the  voyage  iasitred  w«i'41- 
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legal;  A6  Non-Importatkm  Lairbefai^  to  take  effect  on  the  3d 
of  February  181 1,  ualm  Oreat  BriiaiD  should,  before  that  day» 
repeal  her  orders  in  couocik  They  read  the  Acts  of  Cong^ress 
of  the  1st  of  March  1809  ;  lit  of  May  1810;  and  3d  of  Mar<:h 
1811:— the  President's  proclsmatiair  of  l^h  of  April  180^ 
reviving  trade  with  Areat  Btitain;  of  the  3d  of  NoTei&ber 
1810,  declaring  thit  France  had  repealed  her  edicts:^!  Burr, 
541.  Purfc,  333.  MafSh.  180,  1.  ?3.  6l$*»8.  74.  57.  1  L.  Ray. 
734.  Roccts,  Note,  1.  Bynfc.  B,  K  c.  31.  I  P.  W.  18S;  3  Ve& 
Jun.  373.    4  Dall.  269.  298.  308.  849. 

'  Biniiey,  for  the  pladndff,  contended,  that  «t  the  thne  this  p6' 
Itcy  ^as  iif)der#rHten,  there  was  no  law  which  forbade  the  im- 
portation of  goods  from  Biltish  possessiioas ;  and  that  tcftijft^ 
qiuently,  the.  poliof  having  ovce  atudiedy  no  future  chrcum- 
stance coiili  alectk.  The  policy  is  4n  the  vessel  only  ;'aiid 
the  conduct  of  |die  insured  ia  taUig  |<oods  ofl  board,  contriu^ 
to  law,  cannot  exonerate  hiai  fi^^m  paying  the  paemimn.  He 
cainaot  make  a  violation  of  law  the  uronnd  of  his  dafence. 

^jtSHI/ZOTOJ/;  Justke^  dell^oiwd  the  opiak>n  of  the  Court 
TIds  case  pptfseals  a  ^aostion  someWhat  notely  from  the  parti- 
*c«lar  circuaaatances'of  ft;  although  it  .is- fuHy  within  certaia 
well-established  prindpies.  eC  law,  by  which  it  may*  without 
MQeh  dtAedky,  be  decided.  The  ipiestion  is,  whether  the  po^ 
Ecy  was  ¥oidy  upon  the  grouwd^that  ihe>ti«ri^  in  which  this  Tea- 
sel, daring  the  voyageif  insured,  waa  to  be  employed,  was,  or 
might  be  fofrbidden  fly  law.  Befoiia  arrivfaig  at  the  immedi« 
atedecimn  of  this  questiaiH' we  lay  down  the,  following  posi- 
tions, which,  if  not  admitted,  may  easily  be  proved.  1.  That 
if  the  oeaaseita  in  whiah  a  vessel  is  to  be  engaged^  during 
the  voyage  insured,  be  contrary  to  the  laws  of  this  country 
or  to  tiie  law  of  nations,  a  policy  upon  the  ship  equally  with 
thaMipQai  the  cargo,  the  peculiar  aubju^t  of  interdiaitaon,  is  aoid. 
It  is  tni«,  that  the  insuranee  upon  the  ship,  is  strictly  an  insur- 
mfgm  the  iroyage^  which^  inda^odent  of  tks  traSc  in 
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iriiich  sho  b  «Df|^«Ked,  ouqr  te  iieite%  faMrfiil.  Butt  if  tkt 
traffic  be  fiirUddcDiiftlMUiracC  lib  CMmtfy t  tlie  TOfage,  con- 
nected  with  soch.traSe,  becraiMi  on  tk$x  acooimt  unltwftil. 
TIm  TOfag*  li  hluiuMtd  vkh.tte  tni^  for  the  sake  of  whkh 
it  was  frndertakeo ;  and  ttm  iMp  b.  the  faiatniveat  with  which 
the  tpade  iscaMed  oiiy  and  witllQnt  wHch*  the  kw  could  not 
be  viobted.  The  law,  therefore^  conMem  the  riup.  In  ^att 
deiUi0^  with  the  proUMted  carfoi  and  a  pblicf  madn  epon  her 
fcr  the  iNDyage,  equallf  undeaeiwing  of  im  aid  to  enfince  Hie 
performance  of  its  slipufaitidlis. 

*  In  the  next  plaee,  we  take  it  iMr  gnmted^  that  the  okjeet  of 
diAs  TOjage,  was  the  Importatien  of  goede  ftom  OUciitta  of 
Madras  into  the  United  States;  beenose  it  is  in^nceJTaMe,  that 
«the  owner  cf  tfaie  sUp^would  encounter  Ihe  heavy  expenses  of 
an  East  India  iKOface,  ivithoat  airlew  to  proit;  wfeiefi  cmdd 
only  arise  by  bringing  hM^  «s  he  b  hct  did»  a  return  cargo. 
There  is  no  #Kx«nd  for  prcenssiflfi  that  the  iotentioa  of  the 
owner  waeio  trade  betwepi  Calcutta  and  Alhdras»  or  any  other 
pprts ;  because  the  voyage  insured,  was  from  Philadelphia  to 
Calcutsa  and  back,  nieceiy  wtth  liberty  to  touch  and  trade  at 
Madras,  on  the  outwuMl  md  homewmrd  vofagess  Aay  olhir 
trading,  thereforsi  would  have  depnved  the  iasuwdof  Ihepsn^ 
lection  of  the  policy.  H  the  veal  intention  of  the  voyage  can 
he  diteovered,  either  by  the  nature  of  k,  or  by  odier  erii 
nnd  tiie  obfsct  apfpnra  to  be-an  illicit  trading,  thn  legal 
^uenee  wiH  be  itat  same, esif  it.had  appeared  on  the  free  of 
the  peiicy.  -  If,  then,  this  poficy  had  beew  efboted  after  the  ad 
of  Febmary  18 it,  the  case  would  have  ^me  precisely  #ilUD 
Alte  rule,  which  dedaves,  that  the  law  wilUmt  lend  iu  aid  tn  en- 
Ibrce  the  peribrmanee  of  a  contmot,.inede  in  eontravienlieB  of 
its  own  segulations. 

This  leads  immediately  to  thenaaterial  question  in  thiacauae; 
does  the  aheve  nde  «p|%r  to  the  policy  under  fonshi<raiinH| 
4he  aaose  having  baen  nudcwiitien  a  Jew  wneka  prior  to  tke 
ad  of  Febsnaify  idSl,  «pd  before  the  >fan4mperiattan  JUnr 
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oae  oude  siibseqiieM  to  it»  ii»  tiigl  IB  tlie  latter  cftse>  the  sabjeet 
of  the  contract  was  imuBciHlnyi!%i>iart  tfraokrtefy  illegal;  wheieai- 
in  the  Sarmer^  the  illegdfty  ot  ikdepeada  xtftm  a  eontinfeiicy. 
>ttt  sereithdeai,  tile  i^erwHSerpiCMni«l9  •erihsiifenved  an  in* 
demniiy  againet  loaa^nfeA  a  tnfic^  which  the  hrweqf  hia  eeantiy 
any  bMA^  and  nActAer  U  aiketOtf  be^iiddm  or  natf.  He  eii^ 
gages  to  ptatect  a  tiadei  wbkk  iato  he  carried  e^  ■sdaiinoo' 
eff  atty  law  which  BMiy  be  passed  tn  interact  jli  Aad  li.lhis  a. 
cMHract  whsdi  ean  ahow  ite  fee  in  a  Court  ot  j]Mtieo|  wtese 
dnfy  it  1^  ID  enfeece  Hie  laws  of  the  colulry  ? 

It  was  omtended,  with  great  ingenuily,  bf  the  plfdaftiff*a 
etfansel,  (bat  at  the  tpse  thla  (pitey  was  undecwnltea,  the  im- 
pestatioB  of  goede  from  a  BMbA  pevt^into  the  Untied  Ststas*. 
was  IsEwfiil ;  and  censeqnenttf,  jthas  thovpottcy  liaving  once  at-p. 
taehed,  the  rigit of  the iasaredto the  preeunm  became  per* 
Ibct,  an4:  coald  nai  be  difealed  by  any  thiqger  ^q§^  facto, 
Kew9  it  may  safely  ho  admitted,  that  the  importatMSi  was  law- 
iM  at  the  tiaie  this  iaanraace  was  tfected ;  and  yet  k  will  noft 
firihm,  that  the  policy  attached;  or  if  it  did#  that  the  right  of 
the  iaaarer  to  the  premiunit  coold>  aader  any  possible  circUmr 
flanea,  be  enfoasad.  The  impertatioar  was  lawful  at  the  time 
the  insurance  was  made ;  and  yet  tiie  cesrtxact  was  iUegali  be* 
cante  H  sti|aUated  to  pratect  a  pialilb|ted  trade.  It  was  im« 
possible,  that  a»  imponstion  cf  gaD4a  fiwa  Calcutta^  could  bet 
made  into  the  United  Stales,  withm  the  peckAof  time  .adiich 
woold  ^pae  between  the  17th  of  Deceasber  laio^  9/dA  the  3d 
of  February  1811 ;  aaA  |:odaeqoeatly,  it  was  to  be  mnde  afiar 
the  laner  day  >  a^d  if  it  4io«ld  then  be  piobiUted^  s|Ul>  the 
undsrwfitev^rse  boimd  to  Indemnify  the  inanred  against  aU  risks 
to  wldA  he.  asi^  be  expeaed,  in  maUng  such  illegal  impor- 
tation. The  contract  was  illegal,  because  it  laohed  to  a  period 
l^eyotid  that  when  theimportation  mi^t  be  cMitrary  to  law,  and 
engaged  to  protect  it,  although  such  should  be  the  case.    The 
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po^y,  thftnftre,  Mrer.4kl  «Oich«  N<ilb«r  ia  k  correct  l»  lap 
it  down  as  a  general  rale,  wttiioot  esoeptftoB,  that  if  the  poticf 
(fnce  atuch,  the  f%fat  to  the  ivemiiiqi  becomes  ihdefeisiUe.  It 
does  so,  we  admit*  tidlwitiiat«»dmg  any  mu  of  the  insured,  or 
of  his  agents.  Bttt  if  Hie  contract  bia  legal  when  it  is  made, 
aiid  the  peifehaence  of  it  ia  i^adered  S|egal  h§^  ft  sahsequeot 
law,  the  parties  are  iioth  of  them  diacharged  from  its  obiiga* 
tions.  The  inswed  lopes  his  iadcmnity,  and  the  insurer  his 
premittm.  This  is  totaMy  unlike  iHe^caae  of  Odlin  v«.  The 
Peansyt^aaia  Insuiaoi^e  Con^any  ;*  becauaa,  in  that,  the  finsi^ 
barge  LaNr4ld  n#t  forbid,  but  Qfil)r  suspended,  the  performam^ 
of  the  contract.  The  Toyage  atid  trade  were  not  oeiidemnec^ 
but  merely  postponed. 

It  was  contended  by  the  pliio(iff*s  covasel,  that  the  contract 
should  be  constnted  to  protect  thh  importation,  only  in  case.lt 
should  be  lawful ;  but  M0t  se^  if  k  should  be  fcrbidden  faf  the 
Non-Iniportatioe  Isaw  coming  kno  force.    This  would  he  to 
set  up  an  implied  warranty^onthe  part  of  Ifce  insured^  to  de-* 
stroy  the  protection  which  the  policy  protnises  him,  and  ios 
which  the  premium  was  paid*  *  A  warranty  which  is  toiaHy^^ 
inconsistent  with  the  escpress  stipulations  of  the  policy,  cannot, 
with  any  prppriety,  be  implied.    The  inaurer,  in  thia  caae, 
gaged  to  indemnify  the  insured  against  all  losoae  which 
happen  to  the  ship  am  her  Toyage*    The  objnctf  therefore,  of 
the'  infurad,  waa  to  be  piotected  on  that  voyage  ^t  ail  «veoUi 
and  the  protection  was' expressly  and  unconditipnally  promised 
by  the  ooderwfker.    The  supposed  warcanty,  therefore^  would 
be  entirely  contradiciory  to  the  obvioua  .iotention  of  both  par- 
ties ;  and  for  that  reason  ,it  cannot  be  ipapUed. 

Upoo  the  ^hole,  we  are  of  opinioii,  that  the  law  is  iivftyour 
of  the  defendfaits,.aad  that  judgment  bejraodeireit  iur  theai^    ■. 
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Thk  Unites  States  va,  1  he  Nanct  akd  Caroo. 
Same  vs.  The  Caego  of  Ship  Caaouke. 

InTomyitum  for  a  breadi  of  the  Non-Importation  Law. 

Vtee  piobibited  srddea,  tbe  hnportatSon  dr  ^e -putting  on  board  of  wliicbi 
wkb  intent  %>  mpott-ikm  wAe,  tainade  a  oauae  of  foiA»«ffe  by  tile  5th 
leclion  of  thtt  Act  of  1st  March  1809,  are^  aa  weU  tboaft  wluob  an  pnJubited 
on  aooount  of  ike  place  at  which  ihey  were  kdent  19  those  which  are  the 
growii,  produce,  or  manufacture,  of  the  ofTending  nation. 

Although  the  merchandise,  which  is  the  subject  of  this  information,  was 
Unded»  and  the  duties  pud  thereon,  at  AmeCa  Island,  in  Florida,  and 
thence  timw-shipped  to  Phikdelphia^-yet,  as  the  goods  were  originally 
put  on  boanl  Hie  vcasel,  vith  intentMo  to  oBpott  lihem  into  the  United 
8tate%  no  quorfioD  can  arise  as  to  tbe  coninai^y  of  the  Toya^ai.  tbe  of* 
fence  under  the  law  consistiog^  not  in  tbe  iinpoitatio%  but  in  te  int^ft- 
tion  with  which  the  merchandise  waa  put  on  board. 

Tike  Non-Importation  Law  of  3d  March  1811,  which  reTived  the  Act  of 

/  IM  March  1809,  tbe  provisions  of  which  extended  to  the  poeaeesione, 
as  well  as  the  colonies  and  dependencies^  of  Great  Britain,  did  not  extend 
t»  tbe  /iBaiMSiSiiji>  but  only  to  tbe  eokmee  and  dqtcHAneiee  of  that  power. 

Maha  waa  not  a  dependency  of  Great  Britain. 

WaSHIJ^G  TOJ\r^  JuMtioiy  deU?er.ed  tbe  opiaion  of  tbe  Ceurt. 
Theae  wxp  informiikieBa,  filed  oa  beh«tf  «f  the  United  Sutes, 
against  the  brig  Nancy '^  her  cargo,  and  aiao  agauiat  thf 
cargo  of  tbe  Carolinoi  for  breachea  of  the  NoD4mportatioa 
Laws  of  the  United  Statea*  TlieJNaQcy  ia  claimed  by  an  Aine-. 
rican  ciuxen ;  and  the  gpocb  in  tbe  t«o  reaaela  are  claimed  bf 
Willing  &  Franciat-  for  themeeiyeai  and  00  account  of  certain 
persons  residing  at  Ma^^a, 

Tbe  focta,  in  these  ciyi^  are— -that  tbe  gooda  imported  into 
tbe  port  of  Philadelphia  in  these  vessela,  were  abippod  at  tlie 
island  of  Malta,  in  the  ship  Union,  by  tbe  JuraU  of  the  Uoiver- 
uty  of  the  four  Cities  of  Malta,  some  timo  in  the  month  of 
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February  1811,  consigned  to  Willing  &  Francis  at  Philadelphia, 
to  be  sold  by  them,  and  tHe  ptoceeda  to  be  invested  in  a  retam 
xargo  of  flour.'  It  appears,  by  the  letters  from  the  shippers  of 
this  cargo  to  their  eonsigneeSi  that  in  case  the  Non-Importation 
|L.av  as  to  Great  Britain  should  be  renewed,  the  Union,  with 
the  cargo  on  board,  was  to  be  ordered  to  Amelia  Island,  where 
her  cargo  was  to  be  takei^out  and  replaced,by  a  cargo  of  flour, 
whieh  the  ofnsignees  were  to  send  fiNrward  to  that  place«  Od 
the  6th  of  May  1811,  Willing  k  Ffftnofti  rec«t«d  infornMion 
of  this  consignment, -and  immediately  sent  orders  to  the  master 
of  the  Union,  whd  had  then  arrived  on  the  coast  of  the  United 
States,  to  proceecl  to  Amelia  Island ;  to  which  place,  they  in- 
formed biih,  they  would  dei^atch  two  vessels  with  flour,  to 
load  the  Union,  and  also  to  reeei? e  her  cargo  to  bring  to  Phila- 
ddphia.  The  flour  wan  acenrdtngly  sent  to  AmeHn  Islnd  In 
these  two  vessels,  the  Nancy  and  the  CaroHne,  in  which  the 
cargo  of  the  Union  was  imported  into  Philadelphia,  some  time 
in  August  18 11.  A  firo  forma  decree  having  been  made  by 
the  District  Court,  dismissing  the  informations^  ^peals  vnre. 
entered  to  this  Court. 

The  questions  arising  in  these  causes,  aro-«»U  Was  Hie  cargo 
of  the  Union,  in  whole  or  in  part,  the  growth,  produce,  or 
manufacture,  of  the  island  of  Malta  ?  3.  Was  the  importatinn 
into  the  United  States  to  be  considered  as  having  been  made 
ftom  that  island,  nr  from  Amelia  Island  ?  5.  Was  the  island  of 
Malta  a  dependence  of  Great  Britnhi? 

1.  As  to  the  first  question,  there  can  be  no  doubt,  upon  the 
evidence,  that  the  articles  composing  this  cargo  are  not  pro- 
duced in  th^  island  of  Malta  for  exportation ;  and  that  this  par- 
ticular cargo  was  impofted  into  that  idand  from  Italy  and  othet 
places,  not  belonging  in  any  respect  to  the  Brickh  government^ 

3.  In  order  to  arrive  at  a  dear  ondtfatanding  of  the  siibject, 
to  be  considered  under  the  second  head  of  argument ;  it  will 
be  proper  to  take  a  brief  view  of  the  diflbrent  Acts  of  Con- 
gress, wMch  interdicted  commercial  intercourse  between  tiie 
Unknd  States  and  Grait  Britain. 


♦ 
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The  United  States  w.  The  Nancjr  and.  The  Caroline. 

Th«  Att  of  tbe  Ut  of  Mfirth  1909,  proliibUa,  aftec  tho  30tii 
of  Maf  IbllMring,  tbe  imporUtioB  'Mjq  the  United  Stafees^  of 
any  foods,  fcc,  wlieiwer  grov^  4>r  maouCftctured,  fm»  anjr 
]H>rc  or  place  aitiiated  in  Great  Britaifk,  or  France,  or  in  tmj  of 
tbe  G0l9iiies,  or  dependenaieaf  or  in  the  aesual  fioases^ion'  iqf 
either  of  those  aatkms*  It  also  psobibits  the  importatioa  of  ^of 
goods,  being  tbe. growth,  produce,  of  manufiuiUice  of  tboso 
cotiniriea,  oir  of  their  colomes)  dependencies,  or  places,  in  their 
aotufi  possession,  from  aif  port  whatever.  Tbe  5tb  section  of 
this  law  declares,  that  aU  such  prohibited  ankles,  imported 
into  tbe  Uoiled  Btates,  contrary  to  the  true  intent  and  mean- 
ing of  the  Afit,  or  if  hkfa  sjionld  be  put  on  board  of  anyVessel^ 
with  intentioo  of  importing  tb^'  sanie  into  the  United  Statesr 
together  wllb  all  other  articles  on  Ward  of  the  same  vessel^ 
beieagiAg  to  Ifae  owner  of  the  prel^ted  artides;  should  be  for* 
finted.  'The  sixth  section  pvorides,  that  if  the  said  prohibited 
articka  ahouU  be  put  on  board,  with  intent  to  import  the  same 
imo  the  United*  States,  with  the  knowledge  of  the  owner,  or 
^tfwter  of  ei|^h  teasel,  the  vessel  also  should  be  forfeited. 

The  operatkn  of  this  Uw  as  against  Great  Britain,  was  sus- 
psaded^r  a  short  time,  by  the  President's  proclamation,  issjoed 
en  the  llHh  of  April  1S09,  (5  vol.  Am.  Reg.)  in  consequence 
ef  the  arrangement  with  Mr.  Erskine;  and  was  to  take  effect 
en  the  lOth  of  June  following— and  was  again  revived  l^  pro- 
clanaaUon,  daled  the  9th  of  August  1809.  But  it  at  length  ex- 
pired, hj  iu  own  limiuticmi  in  May  1810,  do  law  bavioig  beon 
passed,  during  thadt  seision,  further  |o  contiaue  it. 

By  the  Act  of  the  1st  of  M^j  1810,  it  was  however  deeiav^ 
sdi'that  in  case  ekher  Great  Britain,  or  France  should,  ^before 
the  3d  of  Maixh  181 1,  so  revoke  or  modify  her  edicts,  as  that 
Ikey  should  eesee  to  viokte  the  oeoMl  commerce  of  the  United 
IMites  which  foc%  the  president,  was  to  de^kre,  by  proclama* 
tiB»;  and  Jft  the  other  aatkiii  should  not,  within  three  months 
thereafter^  A>  the  iftme^bing,  in  rektion  to  her  edicts,  that  tht' 
Uf04h4^mprt^Bth99tkfioib^WkilM^  se6ti«Be of  tte 
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Act  of-  the  Ist  of  March  IB^JP,  tfaould,  from  the  ezpimtioD  of 
the  said  three  months  ftimn  ilie  dase  of  the  said  prodanaliony 
be  rented  against  the  doniinioiiS9  coloi^es,  Hid  depeDdesciesi 
iod  ihe  articles  the  growth,  preduoe,  or  manvfactiire  of  the 
dpminacmSf  colonies^  and  dependttcies-of  the  nadoo  so  ryining, 
or  neglecting  to  reroke,  or  nibdify  her  edicts;  and  that  the  re« 
•trictions  imposed  by  this  Act,  (which  relate  only  to  «he  pro* 
llibitioii  of  oar  waters  to  the  armed  vess^As  of  these  two  na- 
tions,) should,  from  the  date  of  the^  peodamationy  ceaM,  in 
Mation  to  the  nation  so  revoking  her  decrees. 

On  the  3d  of  November  ISlOythe  President  iaened  hk  pre* 
claination,  declaring  that  France  had  complied  with  the  condi* 
tions  of  the  law  of  the  1st  of  May  1810;  in  consequence  of 
wliich,  the  above  sections'  of  the  Act  of  the  1st  March  1809^ 
were  brought  into  operation  against  Great  Britain^  ker  eolmrim 
and  dtfiendHuif^  to  take  effect  from  the  9d  of  February  181 1, 
tinlessy  before  that  time,  Great  Britain  should  repeal  her  offen- 
sive edicts.  Then  came  the  Act.  of  the  9d  of  Maich  181 1; 
which  enacted,  that  until  the  President  should,  by  his  proclar 
ination,  declare,  that  Great  Britain  had  revoked,  or>ao  modified 
her  edicts,  as  that  they  had  ceased  to  violate  the  neotral  gom^ 
merce  of  the  United  States,  the  provisions  of  the  above  see« 
tions  of  the  1st  March  l8(V9,aheuld  have  full  force,  and  be  im- 
mediately carried  into  effect  against  dreatBritaiU)  her  ea^nim 
find  defiendencitf*   *  w  . 

•  From  this  view  ef  the  above  lasnt,  the  two  following  pod- 
tions  appear  to  the  Court  t6  be  perfectly  dear;  Ist,  that  the 
poohihited  aiticles,  the  importation  of  which,  or  the  potting  ort 
hoard  of  which,  with  intention  So  import  Uie  same  into  the 
United  SuteSf  is  made,  by  the,  fifth  section  of  the  Aet  yd^ 
the  1st  March  1809,  a  cipiM  of  forfeiture,  arty  as  well  tboaft 
which  are  prohibited  on  acenunt  of  the  fMtt  at  which  thof 
were  put  on  boand^  as  those  whteh  ate  the  growth,  ptodono, 
or  manufoctore  of  the  <klfonding  nation.  The  ohjoct  of  the 
hm  waa^f  .  inUfdiH  A  eo»mer«e  with  the  poiia»  aa  weB-nain 
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the  pi^odoeti  of  Grett  Briltiii  aji^FraDce)  so  &r  as  rolated  u 
impoitatiMis  into  tke  U&ft«d  Stales;  and  a  vMatitt,  or  inten- 
tion to  violate  this  fieiicf  #f  4Hir  goTonrnient;  was.  In  r^aSon^ 
as  wed  tm  bf  the  plaoi  construotion  of  the  iaw,  made  punish- 
able in  either  <mm:    H  then  ihe  island  of  Midta  should  be  de» 
teimined  to  be  a  fn^hihited  pface,  and  the  intention  of  the 
owners  of  tfais  tsiiPgO)  at  that  place,  was  to  nifxirt  the  same 
into  the  United  States;  or,  without  such  intention  being  piovedy 
tile  iavfj^rtatkm  was  mndft,  either  directly  or  indirocdy ;  the  lbe> 
feiture  was  complete,  as  soon  as  the  cargo  came  within  Hie  jurib<> 
Miction  of  tli«  United  Stated,  notwithstanding  the  landing,  and 
paying  (^duties, at  AmeMa  Island,  and  the  trans-ahipmenrat  that 
ptece,  ibr  the'port  of  FMlad^lphli^  In  the  latter  case,  that  is^  of 
in**riginal  tej^rtation,  from  Bfaita  to  Amelia  Island;  there  can 
he  no  dovbtr  but  that  if  the  c«^o  had  been  bona  fide  sold  at 
Amelia  Island,  the-purclmser  might  have  imported  it  into  the 
UiHtdB  States,  without  incurring  a  forfidture;  because  the  con* 
tinnity  of  the  Toynge,  from  the  forbidden  place,  would  have  be^. 
Mhacsiilially  bvoheo,  and  not  in  form  merely.'  Contrii^ances  Xxi 
eivndo  a  law,  may  sometiiMS  be  so  deeply  laid,  as  to  elude  detec* 
SlMi,osptwithslanding.the  strktestvxamination  of  all  the  circdm*' 
Stances  that  can  be  brought  to  light.   But  whenever  it  is  made 
eleaily.tn  appoar,  that  the  la#ri>  its  obvious  spirit  and  intern 
tion,  has  been  violated  by  covert  means,  a  cour^  of  justice  would 
forget ^ta  duty,  by  affording  its  eanction  to  such  contrivances. 
Boty  trheo  It  appaaM)  that  the  cargo  was  originally  put  on 
board,  with  intent  to  import  the  same  into  tfie  United  StateSf 
•no  question,  it  is  conceived,  can  arise,  as  to  the  conthraity  of 
the  voyage;  for  here  the  oifonce  consists,  not  in  the  Importa- 
tion, bm  in  the  Intention  with  which  the  cargo  was  put  on 
hoard.  Now,  as  to  the  facts  in  thia^oite,  there  can  be  no  doubt. 
The  letters  iiwm^tlie  owners  at  Malta,  to  thdr  consignees,  and 
front  those  eonttgnoen  to  4m  master  of  the  Union,  and  to  their 
agent  at  Amein  Islaoi^  as  also  to  the  pefnon  whom  they  sent 
in  tfm  Hu^j""^  f9a9e  clearly,  tlM  (be  ^afgo  was  pnc  on 
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hoafd  ft  Maltft,  With  an  aQt|iiiioo  t0  import  the  Uam  into  th» 
United  StalMj  dUveetfy,  if  the  Ipiri  would  f^mit;  aad  if  noty 
then  Ind&rectlfry  tt|r  tnn»<4hippiiig  Ih  ot  AneHa  lataad. 

The  aecond  powdoo  which  oriaea  out  o^  the  viow  befoBO 
taken,  of  the  diiibreAt  Aou.of  QcMgrait  oci  thiainhject»  i%  thai 
Ibe  Noiv-IfttportatioD  Law  of  tlie  lat  of  Mofcb  It09f  which  m^ 
^^Brdieted  coninerce  with  the  fi69§e§9ion9^  aa  well  aa^with  the 
cokmiea  and  dependenciea  of  Great  Biitaio,  waa  rettfed  only, 
afainat  that  nation,  her  cirfoBiea,  and  depnndrpciea;  nmi  that 
eondttda  us  t«  tl^  third  and  anoat  difficult  q«eatkm  in  the 
^uae.  la  JMaka  to  be  conatdered  aa  a  depaadeace  of  Greaft 
Btitaio?   '  '^ 

Id  deciding  this  que8t)an,,tbe  Couft  haa  not  >ad  ao  oppor* 
liaiiitj  to  derire  much  toimnfiieQ  from  beoka^   The  preciae 
meaning  of  the  word  defiendett^^  aa  it  is  uaed  by  CoAgrem,  ia 
jthe  law  «nder  consideratloD,  cannot  be  aaeettaioed  with  aof 
degree  of  certainty.    It  may,  however,  be'aafeiy  conoliided, 
that  U  importa  80010  civil  and  political  idalioD,  whteh  om 
country  bearsrto  another,  as  its  superi<»v  different  fiN>m  that  of 
a  mere  poaseaaion.  The  introdiiction«f  the  worda  ^  acloal  pea^ 
aeaaion,''  into  the  Act  of  the  U€  of  Mavch  i809,  attd  lh» 
omission  of  them  in  that,  of  the  1st  of  May  ItK),  aftud  atiwi 
evidence,  that  Congress  did  nat  consider  a  4eik€wUn9^^  m 
sUfnonymous  with  ayko««<Mioii^  bet,  en  the  contraryt  tho^diisf 
eece  waa  ao  material,  aa  to  induce  Congreas  \^^  saqjcAui  a  tmd^ 
with  the.fivrmer,  which  had  been  proviousif  interdictedf  witli 
both*    As  soon  as  tUs  dislifictioa  is  eajobJished,  the  mand  of  » 
hgal  mim  is  irteaislibly  led  to  annex  to  ihe  one,  the  idea  of  poa* 
acsaion,  aocompanied  by  title,  in  Opposition  lo  a  m^re  nahed 
poaaesaion,  obtained  either  by  fi>roei  and  afgaiost  right,  or  light- 
fnHy  acquired,  and  wrengMUy  withheld  from  the  legal  sovemgni 
and  this,  the  Court  is  strongly  inclined  to  thinhi  is  the  true  dcAr 
hMmi  of  a  dependency  ;-«>that  ia^  a  Aeiciiory-dialinct  from  the 
coiMiiry  in  which  the  supreme  sovereigo-^wer  i^aados,  but  he- 
longasg  vightCal^to  il|  and  sut)|ect  toshw  lawa  sfnd  rs^ihrinne 
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waT)  aofl  not  c  d»pendQDCf-*duraM^,  tegattf,  uii  IftdiBfMitablj 
attached.  T^ke  dominion  ia  only  t^mporarft  and  it  cannot  be 
considered  aa  a  natiooai  territory  «nd  tonaln,  being  held  om 
conJitioBi  and  not  in  perpetual  right.  Vattel  im  full  ^u^on  thia 
•jobject*  c«IramoTable  lands,  towns,  provineeat'* '8cc.  he  says, 
<<  pass  under  the  power  of  the  enemy,  who  makea  himself  maa- 
ter  of  them;  but  it  is  only  by  the  treaty  of  peace,  or  the  entke 
submiaaien  and  extinction  of  the  Mate  to  which  these  tewna  and 
proTinces  belong,  that  the  acquisition  is  completed,  and  the 
property  bectmes  stable  and  perfect."  B.  3.  c.  13.  s.  197.  So 
alao  s.198.    See  also  Puff.  B.  8.  c.  6.  s.  30. 

It  is  not  within  the  province  of  thia  Court,  to  lettle  diapvted 
rights  between  nations.  But  it  is  under  th6  necessity  of  ezv 
pounding  lawa,  and  of  diaeoveriogt  for  our  guidaMO)  the  mean- 
ing of  the  terma  in  which  they  are  expressed. 

The  Ckmrt  has  not  had  an  opportipity  to  enter  into  a  miauto 
inveatigation  of  the  actual  or  political  ilate  of  the  island  of 
Maka.  But,  on  a  general  view  of  the  hooka  which  detail  ice 
history,  from  the  time  it  was  invaded  by  the  French,  until  the 
period  when  this  shipment  was  made,  it  does  not  aeem  to  have 
h^en  at  any  time  permanently  or  rightfully  incorporated  with 
the  domains  of  Great  Britain./  It  continuea  a  possession,  gained 
by  conquest  frpm  France,  and  not  from  the  people  or  ancaeot 
government  of  the  island ;  att4  consequently,  the  lawof  naliena 
imposed  an  obligation  upon  the  conqueror  to  reatore  the  ialan^ 
to  the  people,  and  not  to  bring  it  under  8ub|ection  to  a  new 
master.  Vatt.  b.  3.  c.  13.  s.303.  The  island  appeara  to  be  nnder 
a  military  government,  notwithstanding  the  commander  is  styled 
<«  civil  governor,"  or  «<  commissioner  j"  and  the  officers  of  po- 
lice, and  a  Judge  of  the  Admiralty,  are  appointed  by  the  military 
and  civil  governor  t  see  Eton's  Materials  for  a  Hialory  of  Malta» 
p.  89.  The  ancient  laws  of  the  island,  execuled  by  native  ma<* 
giatrates,  are  yet  in  force— aa  ia  often  the  caae  in  conqnered 
countries)  held  in  temporary  subjection.  No  d^bt,  these  ma* 
giatratea  are  aufaiect  to  the  power  and  control  of  tbe  ocfupant 
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by  conquest,  for  ^e  time  being.  But  the  natives  have  Jiever 
ceased  to  claim  an  independent  right  to  the  government  and 
soil;  although,  from  a  detestation  of  their  former  oppressors  and 
perfidious  betrayers,  the  Knights  of  St.  John,  they  have  frequent- 
ly  requested,  and  l^ave  as  often*  been  denied^  the  privileges  and. 
laws  enjoyed  by  British  subjects.*  Nothing  shows  more  strongly 
that  they  are  not  considere<l  by  Great  Britain  herself  us  part  of 
her  subjects,  or  xhe  island  as  part  of  her  territories. 

By  the  treaty  of  Amiens,  (after  ihe  offer  of  the  Maltese  to 
place  themselves  under  the  British  government,)  the  British 
administx4tion  agreed  to  re-deliver  the  island  to  the  Knighta^ 
contrary  to  every  stipulation^  actual  or  impliedi  with  the  inAa- 
kftante.f  This' was  a  breach  of  confidence,  palliated  by  h^rowh 
irriters  only  on  the  principle  of  expediency,  and  the  advanta^^es 
to  fie  derived  to  England,  either  positively,  or  as  a  prevention 
to  its  falling  into  the  hands  of  the  French,  to  whom  the  Knights 
were  alleged  to  be  devoted.  Still,  however,  Great  Britain  bound 
herself,  ^y  this  treaty,  to  abandon  any  claim  she  xpight  have 
acquired  to  the  island,  and  to  restore  it  to  its  ancient  govorn- 
ment.  After  this,  her  title  by  conquest,  imperfect  and  defeasi- 
blc  as  it  was,  changed  entirely  its  character.  Before  this  agree- 
ment  to  restore  the  island,  she  had  but  a  mere  possession  ;  but 
that  possession  was  rightful—-the  continuance  of  it,  after  the 
ti'eaty,  was  wrongful. 

Under  all  these  circumstances,,  the  Court  h  of  opinion,  that 
Ihe  iblaiid  of  Ma^a  has. been,  and  now  is,  held  by  C^reat  Britain, 

k 

|»y  fof^,  wit)ioul  right,  in  direct  contravention  of  a  solemn- 
^treaty..  It  is  not  the  period,  long  or  sAort^  of  such  forcible  pc«r 
jsessioo,  but  the  stability  and  right  of  the  occupant,  which,  in 
ihe  opinion  of  the.  Court,  will  satisfy  ^ijie  true  meaning  of  th^ 
Mtm  4^fien(iency,  It  is  only  a  fbrei^  possession,  without  cef  •> 
t^  permanence  or  settled  right. 
,  Tht  4ecr€€  of  the  District  Court  affirmed, 

•  .>  See  Pasky»  ^  306.  390-1.  31.    Memorial  of  the  Malteie  Depute. 
.    f  j^iiarterly  Bevew,  for  1813„j|p.  4/5.  ■     , 
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liM  on  r  b^jbecMJon  bond,  executed  ^  the  fonner  niMter  of  the  yem^ 
at  Calcutta,  tlie  Aurora  being  about  to  proceed  to  FbiUdelphia. '  The 
captftki  chartered  theVeasel  to  the  libelant,  for  the  voyage  to  Philadel- 
phia, under  another  master;  and  at  the  lanie  time  executed  the  bond, 
part  of  the  oonaideiation  of  which  was  to  obtain  funds  for  the  payment  ef 
a  hypothecation  of  the  vessel  at  Port  Jackson,  fif  the  neceinty  of  exe- 
eating  whieU  ^^^  was  no  proof,)  and  part  for  repahatfs  be  made  •f  tkt 
wmiiU  CfAsuUa. 

The  payment  of  the  hypothecation  given  at  Port  Jackson,  is  not  a  valid  coiv- 
sideratioQ  for  the  bond  executed  at  Calcutta,  as. there  is  no  proof  of  the 
necessity  for  executing  it. 

The  obligee  In  a  1y)ttomTy  bond  ought  always  to  prove  the  necesaify  for  the 
advances,  and  that  they  ivere  ntade  to  enable  the  master  to  pros^te  his 
ipoyage :  tlie  necessty  for  such  advance^  and  that  they  were  made  on 
like  credit  of  ^le  vessel,  aise  never  to  be  prestimed.  if  the  toaster  bw  or 
can  command  other  funds,  he  has  no  aathoiity  to  subject  the  property  of. 
the  owner  to  die  payment  of  a  premimn  beyond  legal  interest. 

Another  concluave  objection  to  the  validity  of  this  bond,  ti^  that  beftre  the 
advance  was  made  and  the  bond  given*  the  master  had  re«gned  his  com- 
mand of  the  vessel,  and  another  master,  appointed  by  the  libeDant,  hadi 
succeeded  to  it.  .  • 

This  is  the  case  of  t  libel  ^ed  ia  the  Disfiiet  Court  by  the 
appellees,  stathig,  that  the  brig  Aurora,  bongr'in  the  yoar  191 1 
«t  Port  Jackson,  in  New  South  WtJes,  and  being  in  want  of 
necessaries  for  the  prosecstion  of  the  residue  of  her  vojragVT; 
none  of  her  owners  being  there,  O.  Smith,  the  masteg  having 
BO  other  means  to  obtain  money  to  enable  him  to  proseoote  hia 
Toy  age,  borrowed  of"  Lord  fc  Williams,  lor  this  purpose,  14Sf9il 
6t.  U<f.  sterling,  on  a  bottomry  hypothecation  of  the  said  brig, 
her  tecM^i  kc.  a|i  a.  premium  of  10  per  cent.'fcr  the  vofegt 
from  Port  Jackson  to  Calcutta  ;-^tiiat  the  brig  flftired  in  safet|r 
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at  Calcutta,  and  %\it  |Hiell^nts  feiii|  willing  to  charter  the  U^, 
to  brioguputacargp  t^tlie  United  Staitaa,  whiqh  sbQaiuld  M( 
do,  being  again  in  want  of  Micessariea  to^nable  her  |o  prQa#r 
cute  suck  voyage^  and  to  free*ber  from  the  bottomrjr  tn  Lor4 
^  Williaoif ;  Ihe  master  afi^lied  to  them  fpr  a  l^ap  of  moneys 
for  these  purfP^aes,  which  they  igrapted  him  to  the  amount  ol 
laooo  Sicca  rupees,  lor  whi^h  they  took  a  botton»ry  bond  o^ 
Ibe  said  brig,  on  a  voyage  £rom  CalcuVIa  to  Philadelphia!  at  tba ' 
fate  o(  90  per  cent*  prf ouum ;  which  bond  was  executed  bf 
said  SoMtb^  on  the  23d  of  December  1811 9-vthat  the  libellant% 
l^ordingly.paid  off' the  aiQount  of  the  bottomry  bond  4o  Lord^ 
%c  Williams,  amounting  to  10713  Sicca  rupeesi,  3  anBas,  an4^ 
a^ceiv^d  the  said  bond  from  the  agent  of!  Lord  8&  .WilliantiSy 
^ith  a  receipt  thereon  i — that  the  brig  ari^ved  in.  safety  at  Phi- 
ladelphia, n^hereby  the  said  sum  ^  18000  Sicca  rupees,  with  the 
stipulated  premium,  btcame  due.  The  prayer  of  ..thc^  Jlbel  li^, 
that  the  brig  may  be  seized,  and  condemned  to  h^  sold^  fot 
payment  of  this  debt. 

,  The  answer  ofr  the  owners  of  the  brig,  not  confessing  anfi^ 
of  the  allegations  of  the  libel,  states,  that  oi\  the  23d  of  De^ 
^emlMfi:  1811,  the  saisk  Siyith  chartered  the  said  brig  to  the  U«' 
haUantSy  $>r  liie  voyage  fi^m  Calcutta  ta  Philadelphia,  for^th^ 
anna  of  12OQO  Sicaa  rupees^  which  theiibellants  agjreed  to  ad- 
Vftace  to  the  said  Smith,  as  soon  as  the  cargo  should  be  ladei) 
•n  boards  and  it  was  further  agreed  by  the  charter  party,  thi^. 
the  liballmta  should  hold  the  entire  possession  and  coaimaiKl. 
«f  the  hrigi  4iM^K  the  continuance  ef  the  elmrtAr  party,  and 
^kMd  navigate  her  to  the  United  States  ;-4hat  the  said  SmMl 
iMd  no  authority  from  the  raspondaots,  to  enter  into  the  said 
^l^^tter  patif.  Neverthelesa,  the  libellanta  took  posseaaion  of. 
the  brig,  paid  the  said  freight  to  Smith,  and  dismissed  hini 
|foi^  ikt  command  of  the  brig ;  and  placed  her  under  Ih^  com- 
mand of  awther  aaastect  who  navigated  her  to  Philadelphia ;— » 
that  the  libellanta  pai^  the  said  freight  to  Snutli,  Imowing  thai 
l»e  wi^addjiclad  {p^  intQxica^itfi  mA  l^rafl^cy,  instead  of  up- 
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plying  the  same  to  the  n^easittes  of  iht  vessd ;  no  part  of 
which,  has  Sniith  paid  or  accountedf  for  to  the  respondents. 
They  av^r,  that  the  whole  ISOOOHipees,  w^re  Alvanced  with- 
out any  justifiable  cause  whatevef.  '  * 
^  The  Oistrict  Co«irt  ronfiniied  the  claltn  of  the  nhellants,  to 
the  amount  of  the  Port  Jacksoif  bottomry,  as  well  as  to  the  re- 
indue  of  the  consideration  of  the  bottomry  bon^  given  at  Cal* 
entta;  deducting  from  the  18000  rupees,  the  13000  rupees  paid 
by  the  nbdllants  to  captain  Smith,  considering  that  that  sum 
idiould  have  been  applied  to  the  necessities  of  the  vessel,  and 
not  paid* over  to  ^mith  ;  and  decreed  in  ^vour  of  the  libellaatB 
^r  the  balance. '           ' 

-  Chauncey,  and'Binney,  for  the  appellants,  contende<^  tb«t 
this  w&s  n6t  a*  good  maritime  hypothecation  *;  Hhe  bond  given 
at  Port  Jackson,  which  fbfnis  a  part  of  the  considefation  of  it, 
not  being  proved  to  have  been  given  for  hecessaries  for  tlw  ves- 
sel, nor  given  at  the  time  the  advances  were  made,  or  m  con- 
sequence of  an  agreement  to  give  &uch  a* security  at  the  time 
^e  advances  were  made ;  nor  was  it  given  to  <9hable  fbe  master 
to  complete  his  voyage,  as  descrilyed  by  his  owners,  that  being 
to'  Canton,  and  not  to  Calcutta  ;  and  consequently,  it  was  pof 
given  with  a  view  to  tile  Irtlcrest  of  the  owners ;  sill  which  cir^ 
cumstances  should  coHbur,'  to  make  a  vatitl- maritime  hypothe- 
cation. Park,  413. 2  Marsh.  y4a,Condy's  ed.  1  Note. '  2  Peterh's 
A  dm.  Rep.  300.  Bee's  Rep.  130.  131.  Ld.  Ray.  HT,  346.  S 
Brow.  Adm.  Law,*  134.  .     ■    .       - 

*  As  to  the  residue  of  rh^ considerltion,  the  19009  rapoea  puid 
fo^  freight,  furnished  funds  for  the  supply  of  necessaiies  at  Cn(- 
ton,  and  the  obligee  should  have  so  applied  them. .  Again,  tttt 
bond  should  express  that  the  money  is  loaned  for  the^necessl^ 
ties  of  the  ship,  or  it  is  not  ^ood.  2  Emerigon,  434.  439.'  t 
Marsh.  740,  Condy's  ed.  Another  objection  win  made,  thai 
Smith  was  not  master  when  he  gave  the  bond ;  and  of  coarse,^ 
could  not  bind  his  owners  by  it.  *      ' 

HopUnaon  and  Riiwle'  fer  aippeikes.  The  band  la  prima  facie 
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evidence,  tliat  tfie^ftdvancee  were  'nnide  fbf  the  necetaities  of 
the  vessel ;  betides,  ft  Is  prored,  by  a  witness,  that  the  vessel 
required,  and.  received  repairs  at  fli^t  Jackson,  though  tiM 

(  amount  e^ipended  for  them  is  not  "proved.     So,  it  i%  to'be  pre* 

sumed,  tfaat'a  profiiAse  to  secure  advascea  made  fertile  necet^ 
nties  of  a^f  essel,  was  made  ilrhen  the  advances  were  made.  Aa 
to  the  form  of  the  bond,  this  is  not  Objectionable.  Abbot,  IQS*. 
299.    I  Rob.  iri.  176,   2  Era.  9. 

But  the  powers  givotf  to  the  mas*ter  by  his  tetter  of  instrac- 

I  tiobs,  authorized  the  master  to  bind  t^e  owners,  by  giving  a 

security  on  the  ve'sAl,  In  cases  wherfe,  as  mafttw,  he  miglit  not 
have  had  such  authority.  ^h#se  instructions  state,  that  he  is 
to  proceed  with  his  cargo,  ahiounting-  to"8d3T  doHars,  to  the 
coast  of  BraziH  there  to  sell,  and  take  .on  board  another  cargi») 
and  to  proceed  with  it  to  NeW^HoHand;  and  there  to  sell  the 
second  cargo.  Having  thus  got  on  board  furs,  specie^  or  good 
government  bills,  to  ^ rdceed  to  the  Pegus,  and  load  with  san* 
dal  wood;  and  if  this  can  be  got,  to  proceed  to  Canton.  If  only 
part  of  a  cargo  can  be  obtained  there,  he  is  to  proceed  to  the 
Sooloo  Islands  or  others,  lor  trade  in  pearls,  birds*  nests,  and 
other  articles,  suited  lor  Manilla  tir  Canton ;  ^^at  one  of  which 
ports,^*  they  say,  <*  we  eipect  you  %>  Moae  the  first  part  of  your 
adventure,  by  remitting  to  us  aH  the  funds  accumulated,  resenN 
Ing  oAly  enough  for  your  operations  in  those  seas.  The  €r8t 
adventure  being  fhu^  ended,  we  leave  to  your  judgment  the  {ii- 
ture  destination  of  the  brig,  and  the  kind  of  trade  proper  to  be 
adopied^-either  to  contiaue  trad^  to  the  Pegus,  Sooloos^  or 
othef  isldhds,  or  to  engage  in  trade  between  Canton  aod  tlva 
north-west  coast  of  America ;  b«t  Canton  shonld  be  the  place 
to  cotichide  aH  your  adventurss.*  Finally,  notwithstandiog  all 
that  is  stated,  as  orders,  we  do  not  intend  to  embarrass  your 
proceedings  in  any  way ;  and  therefore,  confidinf^  in  your  judg- 

I  neht,  we  leav*  yon  'fc'ee  m  all  situations,  to  act.aa  you  may  think 

best  Ibr  our  int^reat^  We  will  odd,  however^  that  you  have  Oo 
auQierky  to  iraiw  on  as,  nor  It-no^Dtigf  for  oa,  fiurtbe»  th«i 
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^  relates  to  the  Vessel,  cargoy  and  pvDcaoii  UMimf,  ia  your 
kands ;  so  that  in  any  eV^t^  you  are  aol  to  engage  as  in  any 
i:f»poii8ibi)ity.  HencC)  thfonegotiating  tfce  bilbi  as  well  as  erery 
other  tnEDsa((tlon  during  the  foyagOf  must  be  doq^  oo  your  re« 
qf(^si^U|ty  oii\]s  ^  though  you  were,  the  •wner  of  ▼essel  and 
cargo.  ¥<3iu  will  understand,  that  w^pxe  known  to  jo^  only  at 
persons  with  whom  you  are  hereafter  personally  to  account  for- 
the  property  now  embarked  in  vessel  and  carg^  and  are  not  to 
be  made  responsible  for  ^nf  thing  mort^'* 

# 
WJiSHIJV^  STCUV;  Ju9tk€f  deliyered  ilia  a^inio^ti  of  the  Goort. 

The  question  which  arises  in  thl*  ^V^^  is>  whether  the  bond 

givep  at  Calcutta,  constitutes  a  valid  hypotheca^n  of  the  yesv 

s^  ?    To  decide  thisi  the  codsideraiion  of  the  bofid,  and  the  cirr 

cumstancea  un4pr  which  it  waa  given,  muat  ba  inquired  into. 

The  legal  principles  which  Apply  to  maritiaie  bypothecatioosy 

have  been  frequently  staled  in  thia  Cou0.    U  has  boea  laid 

dowQf  that  to  give  validity  to  such  a  bond,  the  necessity  of  raia- 

i^g  money  in  this  way,  should  be  clear^  shown  by  the  obligee ;. 

spdc  it  should  also  ?^pear  to  have.bean  pbtained,  in  order  tq  ena* 

ble  the  master  to  prosecutr  his  voyage.    Jf  the  master  has,  or 

can,  command  other  funds,  ^e  has  no  Authprity  to  subject  hia 

awn^s'  property  tq  the  payokept  of  a  preminm,  beyond  thft 

lagal  ittterest  o(  money/    It  ia  s^lao.  necessary,  that  tho  loan 

should  be  made  upon  the  credit  of  the  veaseW  and  not  that  of 

the  master  or  owner ;.  because  in  the  l^ter  cnse,  the  maceaaity 

for  giving  such  an  hypothecation,  could  not  e^t»  Consequently^ 

the  master  has  np  authority  to  hypothecate  in  this  w«f  i  for  an* 

tecedent  advances  made,  not  i|.pon  the  fiuth  of  such  a  security. 

How  dq  thes^  principles. apply^ to  the  consideration  of.^he 

l^nd  given  to  (be  Ubellants  ?    That  ia  compbsed  of  a  bottomry 

bond,  given  by  capUin  Smith  ip  liord  8^  WiUiema,  at  Port 

{eckson,  which  was  discharged  at^Calc^tljk  by  ^  UbeHa^ls; 

and  of  adv^^ps.  nsiadei  by  the.  Kbellanta  tfi  capti(in  S^ilh^  aJ^ 

Calcutia,  for  the  p^rpa^q  ef.ineWtm  the  Aurqri  ^  pecCE^na 
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her  voyage  to  the  United 'States.  Ko  Cridewee  has  beMi  x^dkst-^ 
ed  to  prote  th^/:9MiiH|itioii  fef  which  the  Forlf  Ja^katBllbiii 
was  given,  except  a'  ^heral  statemeM  made  hy  01ark|  In  his 
depo8iAei%thiA  the  brig  was  in  wtAlt  of  necessaitea'at'tiM  place, 
and  that  she  Mceired  repairs  there.  But  no  aecomit  ie  fai^ 
nishedf*^  proof  ekhihited^  te  show, 'whether  the  whole,  4ft 
what  part  of  the  consideraiiom  of  that  b6nd,^was  requiredHJat 
^e  necessities  df  the  vessiftl,  or  that  they  were^uch  ai  mightt 
jiTObaliy  require  suck  asnlh  to  relieve  them. 
This,  however,  is  not  the  objection  which  w^  deem  most 
'  Iktal  to  this,  bend. '  Rfoes  not  appear,  that  the  4l»en  was  Aade 
dn  the  credk  6f  a  hypothecation  of  the  vessel  $  and  unless  it 
was,  the  master  had  no  autftKrftty  to  bind  hli  ownere  or  their 
preperty,  by  giving  such  a  security.  .  It  is  centended,  that  this 
ought  to  be  j>reanmed,  the  bond  itself  Iteing/^rima/acitf  evidence 
ef  that  hct.  However  this  might  be,  in  a  caselkirly  open  to 
presfltmption,  the  argument  is  inadmissible  upon  geitf^ral  prill* 
ciples,  where  the  recitaU  in  the  bond  contnidict  the  presump- 
tion. New,  in  this  case,  tt  is' expressly  stated  in  the  bond,  that 
the  necessaries  for  the  Anrorsy  had  been  Ibmished  at  various 
times  and  places,  as  well  previous  'to  her  sailing  from  Port 
'Jackson,  in  September  1810,  as  at  various  times  since ;  and 
also,  on  the  present  voyagfe.  Where  the  i^dvances  are  made  a(t 
one  thne,  shd  the  security  is^aken  long  afterwards,  particularfy 
after  the  vessel  has  been  exposed  t0  sea  ifcks,  by  having  per* 
formed  an  iTftermediate  veyage,  as  happened  in  this  case,  the 
presumption  is,  that  the  aivances  were  made  on  the  personal 
credit  of  the  master  or  owners,  or  dse  the  security  would  have 
been  tsClien  at  or  about  the  time  irhen  the  debt  was  incurred! 
But  thef«  is  no  room  for  presmnptidil)  in  this  cese,  for  another 
reason,  which  is,  that  it  is  proved  by  Clark,  that  captain  Smith* 
was  imprisoned  for  the  debts  he  had  incurred  oh  account  of  th^ 
vessel ;  and  also,  that  the  brig  received  nearly  all  the  repairs 
put  upon  her,  before  tlie  first  voyage  which  she  madh  from  Port 
Jackson.    This  evidence  shows  strongly;  that  the.  mastei^  hai 
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qbtftiiidd  fiH>m  oU)^r  porBoas  than  LDrd  Sc.WUUnMi  what  ar* 
tktea  were  n^cesiary  ior  his  veasclf  up«D  bU  ^er&ooal  respon- 
sibilifcy^  and  tkat  tbe  ^vaiices  made  by  Lord  &  Wiltiaius» 
were  not  u>  eoalble  the  veasek  to  proaecule  hor  vo}ra|^  tp  Can- 
ton, iait  principally  4o  relievA  the  captain  £roa^  qanfiiKementt 
aodto  enable  him  to  accommodatar  LcMad  ^  William^  by  trans- 
p<}rtiog  a^cangoibr  them  tQ  Calcutta.  ,« 

As  to  the  rfRvaoces  said  to  have  been  made  at  Calcutta^  to 
cafitain  SmUhf  for  the- iiecesutiea  oS  th£  Aurora^  to  enat»le  bor 
to  perform  a  voyage  thence  t^  tbcL  United  Statesyjuany  reasons 
Iiavt  beea  aisignedf  why  they  cannot  cofHitote  a  conaideraijm 
for  a  maritime  hypothecation.  0«e  of  them,  wo  tbink,  is  con- 
clusive i  and  consequently,  tho^ottera  need  not  be  examined. 
No  person  is  authorized  to  give  such  a  bond^  but  the  master* 
of  the  vessel ;  and  itia  nmst  obvious,  that  on^he  23d  of  De* 
ceml^er  181  It  when  this  bond  bears  dtfte,  Lee,,  a^id  not  Smitl^ 
ifeM  the  muster*^  It  is  impossible  to  be4(o  blind,  as  not>o  see 
that-tbe  bond  and  charter  party i  though  dated  oadiSerom  days, 
irere  simultaneous,  if  not  in  their  execution,  at  least  in  relation 
to  the  contract  wl6ch  formed  the  basis  of  those  faistrumenci* 
The  circumstance  which  proves  this  fact  incontestibly,  is,  that 
captain  Lee,  (the  master  appointed  by  the  libellants,  and  not 
$uba;tituted  Jby  Smith,) .both  by  his  afidavit,.  and  by  hi|i^  accounk 
of  the  dtsbtiraements  made  for  the  vessel  at  Calcutta,  pfovea, 
that  he  assumed  thekx^mii^and  on  the  17th  of  December,  sic 
days  before  the  bottomry  bond  h^ars  date,  and  befoie  aajrad*- 
vances.even  wero  made  for  the  ueocfsities  of  the  vessel.  These 
advances,  therefore,  were  <nade  to  •%  master  appointed  by  the 
very  persons  who  made  them,  aqd  not  to  the  one  whcTli^rpoth^- 
cated  the  vesseL  The  «|Ekctatien  of  Smith,  in  giving  sailing 
jAstrue^ons  to  Leo,  in  January  h812,  is  too  thintq  conceal,  the 
real  nature  of  this,  transaction. 

If,  thon,  this  be  not  it  valid  hypothecatie^,  uiyier  the  general- 
authority  of  Smith,  as  master,  is  it  so  19  virtue  of  any  powers 
|iv^  10  him  hy  the  iliatruction  o(  his  owners  ?   These  instnic- 
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dons  contemplate  two  objects^the  employment  of  the  vessel} 
and  the  means  of  accomplishing  it.  As  to  the  first,  the  poweM 
l^ven  to  Smith  were  unlimited.  The  voyages  marked  out  by 
the  owaersy  seem  to  have  been  intended  merely  as  hints,  sug* 
gested  in  the  wagr  of  advice ;  and  lest  he  should  be  led  to  con- 
strue  them  otherwise,  the  writers  add  the  followthg  explanatory 
clause**^  Finally,**  Sec— ->sec^anr«.  Seeming,*  however,  to  a jk- 
prehend,  that  this  sweeping  sentence  might  be  understood'  to 
extend  to  the  means  of  accomplishing  the  objects  of' the  trade, 
IB  which  he  was  to  engage,  they  express  themselves  imaoediate- 
Igr  as  follows.— ^^  We  will  add»  however,"  kc-r-see  ante.  This 
latter  clause,  is  to  be  considered  rather  as  a  iimitatioDy  than  an 
eklBMten  of  the  authoiity  which,  as  master,  Smkh  would  havsa 
possessed.  As  master,  Ke  would  hare  had  power  to  bind,  not 
only  the  vessel  and  cargo  by  an  hypothecation  of  them,  but  also 
tlie  owners  personally,  which  latter  power  is, here  denied  him. 

The  authority,  ther^re,  of  Smith,  to  hypothecate  the  ves- 
sel, remained  precisely  a»  it  aiood  under  hie  general  authority 
as  master ;  and  not  only  so,  but  is  was  conAecCei^  with  his  efaa- 
racter  as  such.  The  moment  he  threw  off^ai  charactor,  or 
Itound  himself  to  do  so,  and  resigned  the  manag^fntmt  of  his 
vessel  to  another  master,  his  power  to  bind  his  owners,  or  their 
property,  in  virtue  of  his  instructions,  as  well  as  of  his  general 
authority  as  master, ceased ;  and  although  the  libellants  may  have 
avcff  Just  claim  for  advances  &irly  in^4e  if»  ike  use  of  this  ves- 
asA,  and  in<»Mler  to  enable  her  to  return  to  the  United  States, 
ytn  h  is  not  such  a  enn^-sn  a  Court  of  Admirally  can  enforce. 
Decree  te^ersed^  with  coatB  tnd  libel  diamUsed, 

.Affirmed,  on  an  appeal  to  the  Snpreoie  Court. 


¥m.  hi.  P  p 


»%  f^ENNSYLVANIA, 


Case  et  «L  t».  ReiQf  . 


Cazs  8c  Rioha«»s  V9.  Rkiixv. 

The  wihooaef  Julia,  on  bar  voyage  fi«n|  Fnuice  to  FhiladeiplHa,  beby 
ilMitiwT  by  a  Btitiab  ftigate»  and  her  capture  bein^  deemed  ine^table  by 
die  captain,  he,  with  the  advice  of  tiie  officers  and  crew,  ran  her  on  aBore 
act  Lon|^  Branch,  in  New-Jersey;  and  befUra  tbe  enemy  could  board  her, 
a  large  part  of  the  caigo  was  saved ;  after  which  she  was  burnt  Thfe 
naatar  elaiiaed  ttf  retain  tile  goods  saved,  as  subjast  to  JMgkf,  gtmmi 
meMgt,  wod  cgpc^sei. 

Me  Shodiiu  kw  A>iBte,  bihe  pannt  of  the  ]»w  of  vacjiime  cMlpib^^ 

Ite  pBBcipie  to  be  dflduofij  from  tbe  Bbodhn  law,  and  from  tbe  fenecpl 
flUffitime  kw  of  natioii^  is^  that  if  the  caigo  or  ship,  or  any  pvtof  dtiier, 
be  vokmianiif  sacrificed,  or  exposed  to  danger,  for  the  common  safety, 
the  part  saved  shall  contribute  to  repair  the  loss  sustained,  provided  the 
object  for  which  the  sacfMoe  was  made  beiAtained. 

An  intention  to  eoMsigii  to  iuevilable  toss  goadi  thrown  oveAoaid,  foifa  »e 
piit  of  the  rclMD  assigned  by  the  Bhodian  law  for  eontiibutioui  nd  ai 
not  neoessMj  to  asithoriae  tbe  olaim. 

Hie  objeeljftways  is^  to  incur  a  partial  loss,  and  to  risk  a  minor  or  coaljih 
gent  danger,  to  avoid  the  uioie  probable  or  certain  loss  of  the  whole.. 

It  is  sufficient  to  justify  a  claim  to  contribution,  if  the  danger  sought  to  be 
avoided  be  so  imminent,  that  the  measure  adopted  may  be  benefic&l 
toalL 

If  tbe  dpoanre  of  ihe  itstel  he  Made  for  the  oomnon  ssfoty,  ndbeme- 
eeflfid  fai  fehrtiontoapaAOilhecasge,kiaiflUMteihljivhelherhfrtotel 
kM  waa  piudoMd  Immediatdy  by  the  utMHiliifcg,  or  consequentiaBy»  by 
pladng  her  in  a  situathm  which  effected  h&  destmctioa. 

If  the  shif)  be  lost,  there  can  be  no  contribution,  because  tbe  object  for 
which  tbe  jettison  was  Made  wea  not  attluoed.  Incaeofageae«il'Uh4>' 
wreck|  there  can  be  no  contributioD,  because  it  was  not  voluntsiy. 

X  HIS  was  a  repleriiiy  to  recover  a  quantity  of  gooda  atived 
from  the  wrack  of  the  Julia.  The  following  case  was  agreed 
to  stand  for  a  special  verdict.  The  schooner  Julia,  owned  by 
the  defendaiCt  ted  laden  with  a  cargo  of  mercfaandiBe,  depart- 
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^  from  Bordeapx  on  the  33d  of  Februarf  \%\iy  houjjA  fa(. 
Philadelphiju  On  the  8th  of  AprU  in  the  same  year,  whUi^ 
proceeding  up  Delaware  bigri  the  was  chaafd  by  a  frigate  oC 
the  eocmyy  then  forming  the  blockade  of  that  bf|y  and  nrti^ 
and  waa  cofl!y>eUed  to  bear  ^way  for  New-Tor^.  The  chase 
eontinued  in  the  direction  of  New-York  until  the  9th  of  April| 
when  a  seventy-four  of  the  enemy  oadeaToured  lo  cut  thf 
schooner  from  off.  the  land,  fnd  not  succeedingi  join^  th^ 
chase ;  but  having  gone  so  &r  on  her  course  as  Long  Branchy 
m  New-Jersey,  the  schooner  was  headed  by  another  frigate  of 
the  enemy*  The  master  then  deliberated)  and  consulted  with 
his  olBcers  and  crew,  and  by  their  advice,  for  the  purpose  of 
avoiding  capture,  and  for  the  common  beneftc  of  al|  concerned, 
Toluntariiy  ran  the  schooner  on  shore  at  Long  Branch  aforesaid* 
After  saving  sundry  cases  and  packages  of  merchandise,  and 
^art  of  the  ftimiture  ^nd  rigging  of  the  veasel,  the  enemy  com- 
pelled the  master,  officers,  and  creW)  of  the  schooner,  to  lea^ 
her;  and  then  boarded,  set  fire  tg  hqf^  and  left  her.  On  tb^ 
loth  of  April,  the  schooner  having  burned  to  the  water's  edge, 
Ike  master  and  officers,  with  the  assistanoe  of  aundry  fisher* 
moD,  succeeded  in  saving  other  parte  of  the  carg^,  togethec 
l^th  sfveral  spars,  anchors,  and  other  parts  of  the  vessel's  for- 
nkure  and  rigging ;  but  so  much  of  the  huU^  as  was  not  burn* 
ed,  was  washed  upon  the  shore  and  lest.  The  merchandise 
tared,  consisted  of  sucl^  dry  goods  as  Jay  aaar  at  hand,  aB4 
eould  be  gotten  out  before  theenei)  boarded;  and  such  wineS|~ 
baandbss,  and  other  articles  pjfd  liable  to  injury,  a^  were  in  the 
bottom  of  the  schooner.  Tl^e  gross  lAie  oC  the  schooner  tH 
Uif  time  of  said  stranding,  was  10,000  dollar^  The  gross  valuif 
of  her  entire  cargo,  at  the  same  time,  inclutfing  dutif^  ao4 
frdght,  amounted  to  101,193  doUaiv.  Thp  duties  w^ld  harf 
been  19,950  doUao.  The  gross  freight  of  the  whole  ca^go.  wm 
IV^sdollars.  ThevahieoftheuckleandfiKni^asoftteveaiei 
saved,  amounted  in  gross,  to  753  dollars.  Expenses  of  4%vif^ 
MS  dollars.    The  value  of  goods  saTed,  groiii  was  1 1,468 
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dollars,  including* duties,  8622  dollars.  Other  expanses  1504 
dollars,  and*"  freight.  Value  of  freight  saved,  4736  dollart. 
The  plaintiflTs'  goods  saved,  amounted,  gross,  fo  10,727  dollarSf 
on  which  the  duties  were  1531  dollars;  freight,  367  dollars; 
and  expenses  of  saving,  1 97  dollars.  The  defendant,  as  owner 
of  the  vessel,  detsdned  the  plaintiffs*  goods  for  freight,  general 
average,  and  expenses,  after  the  plaintiffs  had  tendered  'a  suffi- 
cient sum  to  cover  freight  an^  expenses,  but  not  general  ave- 
rage. He  afterwards,  at  the  request  of  the  plaintiffs,  sold  them 
%l  public  auction  ;  and  delivered  over  the  proceeds,  af^er  retain- 
ing 4300  dollars,  a  sum  deemed  sufficient  to  cover  the  general 
average. 

The  questions  submitted  to  the  Court  are— "I.  Whe- 
ther the  goods  of  the  plaintiffs,  which  were  saved,  as  above, 
are  bound  to  contribute  to  the  loss  of  the  schooner  by  way  of 
general  average  ?  2.  Whether  they  afie  bound  to  contribute 
to  the  goods  and  freight  lost,  or  either  of  them,  by  way  of  ge^ 
neral  average?  If  the  Court  shall  be  of  opinion,  upon  either 
of  these  points,  in  the  affirmative,  judgment  to  be  entered  for. 
the  defendant ;  and  the  parties  to  abide  by  an  adjustment  of 
the  general  average,  made  by  such  person,  and  on  such  prin- 
ciples, as  the  Court  shfti  direct.  If  the  opinion  should  be  in 
the  negative  on  both  points,  judgment  to  be  entered  for  the 
plaintiffs ;  and  the  amount  due  by  the  defendant  to  the  plain- 
^tfs,  if  any  thing,  t«r  be  settled  by  referees  to  be  appointed  by 
the  Court. 

The  first  question  only  was.lirgued.  Duponceau,  for  the 
plaimifRi,  cited  the  following  cases,  to  prove  that  where  the  shij> 
18  lost,  it  is  not  a  case  of  geneTal  average.  Park.  170,  17 !• 
)  East.  120.  Weynsteen,  318.  Rhod.  Law.  3  Law  Journal,  l4, 
fd,  16,  17,  tB,  19.  Bynk.  424.  I  Mag.  52,  53.  64.  Sea  Laws, 
4f8.  '2  Vat.  1^1  204'.  209.  205.  165.  168.  Spanish  Ord.  179, 
185.  Vinn.  MK.  Marquard,  s.  36.  "Loccienus,  1006.  Xuricky 
Mr.  fM.  Ara.  Lex.  Mercat.  386.  4  Prussian  Code,  218.  226. 
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s.  1830,  1831.  2  Mag.  .97.  333.  1  EiA.  6U.  616.  408.  ^JMk&s. 
9.  Poth.  on  Average,  a;  H3,  p.  106. 

To  piWe  that  the  Sea  Laws  contain  a  aptirioQa  ataiement  of  the 
Rhodian  Law,  de  jacfu^  and  that  tiM  only  tfue  statement  of  it  is 
in  the  digest,  as  set  forth  In  the  3d  Ami  Law  Journal^  14  et  teg. 
he  cited,  3  %jh\i.  Works,  to,  c.  8.    1  Azuni,  383. 

Binney  and  Chabncey,  9br  Ihe  defendant,  cited  the  fi^owhif 
cases.  Abbot,  331.  983.  ffS.  Site  liiaws,  93.  104.  107.  110.  13fw 
3  Magens,  15.  300.  Voetius.  690.  3  Brow.  C.  8t  A.  L.  199i  I 
Cmereg.  603. 613. 408.  Roccus,  N.  60. 99.  3  Bfar8h.#S71  Giir« 
don.  c.  S.  t  Emereg.'615.  •  *         . 

The  second  question  was  hot  argued,  aftd  of  course  M  opi- 
nion was  giten  on  ft*     ' 

%      *  •    ■ 

ff^jfSfffJVX^  7X)Jf,  %«f  ter,  delivered  the  opiniQn  ofthe  Conrt 
It  seems  to  be  univenadly  admitted,  thai  fhe  Rhodian  law,  de 
jactu^  was  the  parent  of  mhritime  contribution.  That  law, 
however,  provides  onlf  for  certain  cases,  in  whieir  contribution 
is  to  be  allowed,  and  does  not  lay  down  any  general  rule.  But 
it  recognise^  in  relation  to  maifRme  contribution,  a  great  ami 
Striking  principle,  within  the  equity  of  which,  every  possible 
gue  of  contribution  may  b^  fair  deduction  be  brought.       *     * 

This  law  declares,  <«  that  V  goods  be  ikr&irA  overboard,  for 
&e  sake  of  lightening  th^  Vessel,  as  it  is  ^bne  for  the  good  of  tHky 
all  must  come  into  contME|itl5n4hr  the  stoe.**  fhe  principle^ 
eC  this  rule  is,  that  where  a  coih'mon  benefit  ft  received,  by  the 
voluntary  sacrifice  oF  a  part^  the  loss  suitaiiiisd'  should  be 
hortie  by  the  property  lftve6»  hvM  idtAugh  no  other  case  la 
provided  for,'  but  the  jettison  of  goods,  end  partial  injuriea  to 
Ihe  veasel,  yet  the  principle  beiog  a  vohintary  aaorif  ce  for  thft 
common  safely,  ^contribution  %i  repair  the  loss' austainedt  ia 
equally  within  the  equity  of  the  law. 

The  ordinances  of  ecMhr'countries,  having 'the' Rhodian  law 
for  then*  basilr,aa&  Che  conathiction  given  to  that  ttew,'%y  foam- 
ed jurists,  have  etfefMed-  the  ffrlnci^e  of  it  to  ab  aaan^  eaaei 
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^.filrtHtaillipnf  t^at  it  couM  pcMfUtf  kaTQ  I|mb  iMpntwd  thtt 
one  could  ariM,  which  had  mat  been  prarided  S$ir»  Tkas»  if  the 
•hip  aod  wse  (^  rwnBTO^  ^^mh  |iiiatcji|  by  %  iMien&De  of  peit 
^  U|e  carvel  or  by  a  raiyK>^  bond-r^^  ie  the  ant  q{  poikipg  a 
j/^titoQ9.U|^  ahipi  or  qther  p^u  of  tbe.c|ii^  receiro  ilh|iiry»-if 
the  gooda  are  not  fooaigoed  to  apparent  ^eUnagtiQiiy  but  arf 
put  in^  lightcra^  lor  the  relief  9C  j|be  ahip^  aad  the  lighters 
perisl^rvif  the  ahip  be  d^i|9|^,  Ip  cutting  the  cable  and 
fiaatay  w^eivbf  she  iuettie  1^  losa  ^r  the  oafnmop  good— 4>r,  if  the 
decli  or  ai^^  be.cut,  in  ocder  to  fiuulitatoa  neceaaary  jettisodr* 
Theae,  and  many  oUier  caaes^iahich  might  be  cpuflpeaptedy  are 
poin^^leted  at  caaea  pf  cpotributi^  ^  all  the  m^ntime  comi- 
tries  of  the  woiid.  But  to  conalitute  a  claiu^  to  coptjn^tioi^ 
the  jettison  must  be  designedly  tade^  with  a  Tiew  to  the  eona^ 
mon  aa&ljm  m^i  muat  J^  ^u^cpssful,  at  Ipoat  ii^  part;  for  if  the 
ship  be  lost»  by  t|ip  pfinl  which  the  aii^iifice  wga  Intend^  tp 
Kjvert,  tl^ere  is  no  ccMitcibution  due.  The  princqde  birly  to  bo 
estracte4fnHp.  ^  general  nptaofime  laai  qf  nation%  upon  tho 
Yobject  of  Cjaetffbuliooy  ia»  that  if  the  cargo  pr  ehip,  or  a^f 
part  ff  eit^r}  b«B  TcihintariljKiacijfiood)  or  expoae^  to  dangeii 
iiii  Ui.r  .rompiin  safety^,  ihe^  pipt^saved  shtf  contribute  to  ip- 
pail  the  Ipea  sustained  provided  U^  objfct  for  which  the  sacri* 
fiee  waa  nude  n^  obtained  Thia  .principle  is  mat  incpnaialent 
With  the  rata  cooteodpd  Sok^  by  tbe^ffUntiffs'  counaely  that  if  a 
lettiaon  be  ipade^  and  tlip  ik^,  a^vedy  there  shall  be  contiibi^ 
tkin«  Jbut  if  the  s^ip  be  loi^;tii^  shaU  be  iKoe.  That  rule  ia 
(Qpmct  in  all  its  pprts,  when  apujlied  to  a  mere  case  of  jettiaop. 
^m  t||e  principle  of  j^  ia,  e^u^ly  Applicable  to  a  Ipsa  volum%- 
jjply  incurved  by  ihe^bipt  for  thf  ce^fpnon  aafotyt  if  aafoty  hp 
Ijhere^y  afUdned.  ^ 

|»fl  ua  pdw  exaipincL  the  cpiTectnesa  of  the  piincipfe-vlats 
bf  the  reason  of  it;  and  3dt  by  |iythiHJti|i<tf. 

isfe.  T^  reaaen  ai^ngned  in  the  ^^grjiyin  hi^  w^y  eontrihtt- 
tioiiL  abpid^  >«  n^4«}in  case  1^  ajf^^tiwii  ^  mpda,  ia  i|o  en- 
<«#  fMl»«J#b%'to  *^  tf  lop%  or  i^uijF  ipcwred  by  Urn  vea^ 
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M,  ttii«»  ti0  MB»  eln&iittitiBflMB,  tiAt  it  bee6fav*UiMfe^wl» 
wooid  <iiltb(flilii  tbett^  to  {lolftt  out  the  dMhrenee.  Hm  rea*^ 
•en  i8»  iiit^  Aoold  bMtritate  t^^  iMw,  ocMakmed  bf  the 
JfetlitiNi,  tir  416  Mifet  ef  lighteniiig  the  TtMd)  bMM»e  it  wift 
ioM  Ihr  the  hMBJt  ef  iM.  if  ee,  etid  lite  ship  espoee  berMftT 
•»  km,  fer  tto  eeke  ef  tlUnlrig  seibty  ler  eM,  end  hi  ooop- 
Mqeence  ^  aee^  votueteiPf  exposere^  ih«  h  lest^  iphf  ehoeM 
let  ell  contnheie  to  repels ^elNef 

The  feesoni  mtkgiM  by  die  ^fMbnSth*  ceuntcl,  eie^thmt  tHe 
ietb  ef  the  f^s^el  tpes  not  eonteihplated,  as  the  cofnei{tieBce  of 
the  MTMiiifli^;  tfaet  the  act  of  etfandlng,  eiipoeaa  Ite  coemaep 
hiterest  eqtarfly  to  deatrectioei  that  if  cannot  be  cetrtattif  4lcer^ 
WkniA,  Yhtt  the  loM  of  the  sMf)  resolted  frefi  tile  tftrandhigr^ 
md,  lAHf »  tiiat  ttie  ^lincifle  of  centribtnion,  the  aafetf  and 
pTMecutlain  of  tte  te^agoi  efiinx>t  he  cffiKted^  If  tite  Venel  be 
Miffyioit.   LetdieeeirceaoMbeeMflfliMtindetfidl^-^ 

1st.  The  loss  of  theveteel  was  notflnteBded.  An  intention  to 
^•naign  the  goods  tMrown  o^terboard,  to  Ineftohit '  deatrnetion, 
ftma  no  part  of  the  reason  assigned  bf  IM  ithedlan  tew  lor 
Gontnbntion;  aiid  was  not  eonsiiered  to  be  dedndble  fisom  41, 
f»)r  those  jnriits  who  undertook  to  appty  that  law  v^  other  cases  of 
tontribu^len ;  otherwise,  goode-pm  into  ii||;htera>  ^mM  nOTSr  hit 
enthiedio  contribution.  Ast<fthese)theprobiihilhyis,tlietthey 
win  be  aatwd.  The  plainMb'  eeensel  oontend^.that  thi^  is  an  ex- 
6ipted  case ;  bnt  he  hA  not  ^hown  it  to  be  so,  and  it  is  elea«l|r 
i^ltfate  the^eaaon  of  the  general  principle.  So>  injury  siitrtlntied 
%f  the  bn  of  a  maat^  is  contingent,  and  not  foreseen  or  intended. 
Even  goods  thrown  overboard  esay  be  aated—^md  if  saf«d>  they 
%iAong  to  the  ^owber  at  tlte  tHne  of  the  jettisem^f  not  stCVed^ 
the  leiss  is  to  be  repaired  by  conoibutioo.  The  t^oAls,  tHA 
It  4b  the  motive  for  the  act,  in  relation  to  the  rest  ^f  tbo  fho^ 
perty,  and  not  the  intention  ttf  the  jlRtison  in  rdation  to  Mi 
Mt  of  the  thiltfg  -saerificed  or  exposed  to-danger,  which  ^giye^ 
rise  to  the  law  of  tsontributlon. 

9d.  The  atrifidttg  exposes  the  cargo,  a3  well  as  theWWiel, 
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to  tte  jWl  ^f  Ums.  If  this  raiioa  were  abuadt  tkea^  a  resa^ 
atnnd0d  with  a  viaw  to  the  conuaon  ai^fatf,  wmM  Qia^'i>e  e&tir 
tied  to  oMu^bnakm^  evien  fiii^  tte  purpoae  of  refatriPf^aBd  floati* 
ing  her,  if  her  situation  adnaitted  it;  a^d  y«t  it  ia.clMr.»  that  bf 
the  universal  maritinae  law>  the  expenaes  MHnirred  foii  thea^ 
purposes,  are  a  subject  of  general  areaaga*  But  if  this  reason 
were  adn^ittad,  it  nigbt  produce  very  uusatiia&ctory  results; 
for»  it  cannot  be  said,  with  M|p  dag^ae  of  aoufidencei  that  the 
loaa  of  iha  anchor  by  the  cutting. o£  the  cable,  or  the  loss  of 
tiie  mastS)  may  not  expose  the  whole  to  danger.  ,But  the  ob- 
ject ia  to  i^ur  a  paflial  loaa,  aad  to  risk  a  raioor  or  contingent 
danger,  to  avoid,  the^minre  oertain  loss  of  all.  And  thii  appUea 
atr^y  to  the  voluntary  atranding  of  the  atuip-  Injury  a|  her 
is  certain*— a  total  JfMis  probable.  The  escape  of  th^  peraom 
on  board,  from  the  dangers  of  the  stor^i  or  jof  an  eiP^my,  and 
the  aafety  of  the.  anrgpiy  if  npt  certain^  are  cQnaideoad  to  bo 
more  so  than  by  coi^tinuiag  at  sea ;  and  with  this  calculation  the- 
meaaure  ia  adopted.  A  cevtain  injury,  tli#rei)re,  with  a  proba« 
ble  total  'kM«  is  iioiuntariiy  incurred  by  the  ship  for  the  coqit- 
aaon  safety ;  and  cona^ueottiry  she.  ia  entiiled  to  contribution. 

3d.  It  cannot  be  certainly  ascertained,  whether  the  loss  of  the 
skip  resulted  from  the  atrandili^  or  from  some  other  cause. 
Neither  can  it  bo  oertainly  ascertaH^ed,  that  the  loss  resulted 
from  that  eauae,  in  case  the  damage  austained  should  be  short 
of  a  total  lose;  in- which  case  k  is  thix>ughout  adm^ted,  that 
ouch  damage  n^uat  be  repaired  by  a  general  average.  It  is  suf- 
ficient, if  the  danger  sought  to  be  avoided, >be  so  imminent  that 
the  meosure  adopted«aa^y  be  b^eficial  to  all.  Besides,  the  dif- 
ficulty of  proving  that  the  immediate  loss  resulted  (rotfk  the 
stranding,  would  affor(l  an  insurmountable  objection  to  the  rea- 
aon  here  assigned.  For,  although  she  may  be  burned,  as  ^ho. 
was  in  this  case  by  the  enemy,  or  may  lie  oii  the-strami  v<x\>os- 
od  to  subsequent  tempests,  still,  it  would  be  imposMbic  lo  saf^, 
whether  her  luss  was  not  irremediable  indepenciciK  of  luese 
new  causes,    if  the  exposure  of  the  vessel  bat  made  for  the 
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cMMton  Mieif,  tad  be  soccMafill  in  rc^nJon-  to, a  fijjiijiinf  ^Hiiy. 
c«rg»9  it>  »■#(, amUiiiiui  ijuenc^  whether  h^  totarioM  was  pro* 
*MA,4mm0dhMy'f  hj  ike  itrfiilt;  i^o^agkfurtitwaiy,  by. 
ftbciag  her  in  ftmitualimi  kf  which  b«^  dealv^dlion  wM  c#i»ct«lAil 
.  4.  4th.  It  it  inMipdedf  U>  t*e  I4st  p}a6a,.tiiat  th%pn»4|>le  upon 
^HMi  cpntf ibiitiMi«i»  aHtfwedy  ia  the  eaDitj  wd  ^r^eacuftefD  of 
theTDy^gc;  whhhL^onfiol  be  effoeUoi^^Me'Teooei  bo  totally 
ktft.     This  reaaotk  on>«|ir«  1(Ck")»Hpttireiy  fiincifal;  it-ha&BO 
OBfbority  of  a»y  IsitaA  0  m$tk^ftmi  and  ia  mcomgiflmit  wkh 
•Ihor  ^ppfs  loieHMii^  ▼•■•^i«*^<Mtt  andfot  ocmtribuilito  la  fl(i> 
iowod«*   il^can  #ftitoly  be  denied,  tbat4|#0a^  oftauch^p^ 
0kktmtit^i^r  as  to^ intUfy -the^capciitt  remedy jqI  6tf«lid|iis ' 
4h^^eaoel,  the  grcfliQbjectof'Oll  the  pMiea'«Si7h&  acfeise  tio> 
Opooauro,  must  be,  irtflftho  fii^|enwcii^  o^iihe  lly#«  or  the  li- 
bei^of  thMo^onl^ali;  and  fonbe  aesrptaeo,  ^At^ia^ty  of 
tiqiNpai^  and  v<»bly  of  the  vesael^'  ibM  hon^.ef  the  Amber 
pvtoecution  of  the^y^fB|gO>«n«tffito  gtnoral  be  vbaodoned  ^  al*- 
ttmigh  there  13  a  foMbyity  that  it  may  He'r'eauvi^    But,  if 
^s  tfM^  b*  •  K>and  (me,  wht  «iU  b«  Baid%t «  «aie«lttre  a . 
jMM%t8  mt$^^  the  w  iid^  uf^lie  -%^rgo,  ^  so  great' a  part 
of  it  as  !#'  render  tiie  further  pvosecwilSn  of  the  voyage  not 
Wrth  poit^Hl;  ?    The  TQ^at^>aroold  bo  ioH  t#  att  (he  parties 

-  ol|M3omed;  o»d  nothing  wooM  retnotg  ibranf^of  fliwn^bttt  a 
Oompobaatsoo  by  way  off  ^eiteral  avera^pe,  whioh  mif^h^aa  weH  . 
^''adjll6ted  at  the  nearest  port,  without  the  ftMMftty  of  pro- 
90Odiiig  itnurrosio^ynttt  the  o^pyd  port  of  de^liiUktion.    ^nA 
ijfrlMt  seeons  to  be  ^#Aclusive  is,  thaAf  the  ship  surri^  the  ^daii^  • 

'^§|r  whir  H^ti  Jpn'unn  opi  made  to  av«ft^  and  U  Ibl^^  lost 
oviipfhr  Bcmdiy,  the  g^ftdo  8d9M|ioboli  ^lotribute  lo  the-  loss 
of  ilie^part  throws^ overboard,  I|0t4i|tfi4ta«idmg '  the.  eiAire  #^ 
jHUnioci  -of  ^ke  jvoyage.  The  jmr^f^  df  the  goods  sawad, 
itiglfi^  with  e^oal  |fMg#oty,  }n .  that  o^,  as  in  this,  complata 
tteiSko  sbcMild^e  called  to.  coaiributioiit  when,  by  the  loss  .of 
Ibe  wmit^f^d  Y^mm^  lemiifatdil,  afid  ttie  obj^t  fi»  which 
the  8aeriico*Vi8mad%eyeiituailydefeated«  -4 
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nitinf  th«l  t1ie7M>uj^t  to  be  «troii(|^  «nd  iMai4iMi»jto.bcv  ^•wtt 
.  the  reMoti*  «|><m  frifah  W^'^qftitf  «f  p^mrtihitiM'in  ifcpftdf i<j 

tnam«nMft>  l»  tM  6tK  article,  ftre  Making  4i«Bl»  of -coMribo- 
ttoR;  aniKniffit  ipflM»i4a4lre«xf»<oae«of  KiE^Mbingand  getting 
Hie  ahi|r  afloat ;  an4  theifMlr  ipiuiifilaaiiiiti,  that  iP  the  aluip 
to  oponfli^iB  order le  diw  ooMfcf  #o<wfcH  thoaegoodaahrfl 
«Mirik«Me  to  the  repm  of  th«  townge  *i^«cwiki%|  t»  Uk 
■Mp*  it  ^  l»  in  remHrkad,  that  thia  OHb^ce  does  not,  iji 
aol^  p&rC^  it,  notice  fho'^ta.^ol  a*Yol«iifftry  atrtNiAftg  of  tii 

^  «lup.  Buti^Mhi,  4tr  hia  Coinmentary,  apiiea,  that  9 
a  total  losMvf  ^ii|Mrreii  or  cif$ii^^4Sf^nilkMieT  nioa  fus 
aahoiii^thie«dania|E^  whieh  be  siali  suffM^^that  oirftaaon>aod 
the  ctorge  of  f^rttiii^  h#r  afloat  *gain|  aipr^geo^ral  W>rHiti4 
OH  haring  heao  4^ne  CvrHhe  cteflftill  ^^^  *  .     .       ^ 

The  afg«iqient  fb%ndod  upon  thio  Qi<liifiice»  and  upon  tMi 
comllMnta  of  V4in,  is<  that  aa  the  expemea  «iatirred  Ihr  vn»> 
paisii^g  the  veaadi  and  fUttin^hni*' afloat,  an*  -dbne  |i»wMoil 

^-tor;  and  sHioe  alhtlio  foMitgn  Ordinaiftes  agree  %  thia,  tlMft 
unless  the  ahiif  bo^Mvod,  ther#*«lMi1|  be  no  contAittpn;  it  ^^ 
kMrSf^thnt  if  th^  Teaaelf  in  conM^enoe  of  a  Tottoktuf  stmitf 
Ing)  b%tdtidly  lost)  tfan  law  of  eMiHihution  ceatoa ;  the 

'  *^  at^#  wbli»«##e  can,*'  ot*  in  oth^r  words,  c^everf  man  for 
adit*'  appl^    Now,  thil  >go«rKisioif  1si»>og<tho»4nadmio<t' 

*  bin.  *Th0  enumeration  of  certain  cases,  t»  which  n  genertf  e 
|irlnoif|erlk  applied,  oan  neref  excheido  anf 'dBiaPfAK  whicft' 
inay  fkxrfy  be  brought  withlii  dAs  wtrnt  principia^-  On  ^Iheott^ 
Ihtfy,  tho  rale  is,  that  whUe  4%ere  Is  the  st^  reason,  th^He  la 

'  tho  same  law.    If  tfte  damage  which  a  resM  snatahis  bf  th' W- 
Innitanr  stranding  for  Hm  commop  ftdsitoM|K,  ai(9ough  HflR 
iiMige  should  be  near%  equal  to  the  v^hie  of  tho  toaaei,  ta 
ckaoi  to  boNi  ease^  tXmiAntion^  iiMjmmmn  MNk-t 
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meal  Im8  of  tiK  ire«sel.  *-      .      - 

•  A«  iD  tiM  r«le  eoM^td  ioMf  Jtk^  ihenr^anAe  jm  «oatriira» . 
Hoii  where  the  v^oMel  l»  ktffy  it  is  uita%  misa|iptteid^  tMs  «»< 
guoMiits    iMBtes  eltogvliier  to  all  ineiectuft^(erri«en,  and  to 
a  general  or  HHat|»itdt7  9j|^reck.     In  tto  ftraf  <Mn  i^  the 
4iip  and  Hwrnnlifciiir  otMiti^Aargcs  Ar.|be  yi%aaav>tien  ol 
dia  jeitiaon  wn  qnade,  Hft  lost,  md  lira  goods  tkrami 
vfM^T  put  into  l%liH;n<Hpl  iaved,  Cbere  oaa  \m  nog^^mM 
9f9^ ;  Mlluise  tlie  jeMiaon  ^  mide,  wft  4ofimt 
loko  ff  Mm»  ^diiM»u«  ibr  tJio  aofaty  of  tUM^  ai^d  tho  iMi 
^tlie  emfp^    But,  M  tht  v^ectJT  iW  jot^laMin  ka  aBaliiad  lif 
tfife^Qbtf  of  a  stiim-at  the  expense  oC^^M*fn0Q4t  tbrowa  orei^ 
lionri;  then,  the  W  oC  ODotrilMaAoii  i)f|^tetf,io  repair  t|ie»ipa9 
anNiaeiAt  fhe  learner  #f  tM  |p9^  thiia  sacriicad  for  tko 
awm«l  g«ad.-  MaHher  i^K  atfaapoicqilirikitiafi;  if  tbv^kip 
heing  loA^  in  the^Tlia  8loflii,il|  wi&ieh  Ui#  jajUsdh  wa%i0acfe| 
f  ^att  of  the  carj^  ia  #lT#d ;  becaap^  the  ^orpoae  1^  wluch 
Ibe  sacrificed  the  gooda  thrown  #rerboard  wea  nadoYliife  ool 
he^'etiuiiincL  Aee  3  Valaa,  $65.    WdgrtMii,  p.  857.    QyHoiH 
to.  *    ^         *    1*  ■»  *      .  -•      ••., 

*#D  the  niwi  af  a  general  «ahipwre«fc,  the  eai«Mftialfeinci||a  ef 
MitributM  is  wanting)  thme  being  no  net  mluntnfilljr  done  fer ' 
fin  cnnininn  safety.^  tfie  whole^    Cooarqnaartiil  everjr  m0, 
tahe  aiMre  of  what  bdoofs  tp  ^int,  and  aannt  de^bnt  upotf 
own  anartimia  aa'tate  it.   ^#4  Louis  }LIV«  af«i  17.  -  ^Mi% 

-»  •  • 

rll,)a  Iteeneaparylo  notice  pnrltc4bLrly,  thii^mihi  nf  tbt 

wmamt  Ordxn«li|etof  4littA^i^ab]r^Rotttfifaai,  C^^Mka; 

gan,  thUCode  tlifcieoUf'mhAj^  ijpMani  f^ruasiaQ  Cotte,  p$^  , 

fMlgaled  mAT^l  nn4  1794;  ^hidHrp^ve  quoted  and  velind  f4k 

hy^iMplninlila'  conan^M>eka«iae  tbejn4|>pl3rdiher  to  an  inve**  ' 

iMitaff  ahi^Areck^  or  to  a  jettisMV  nr  aadnmagea  snntiSinnd  h)r 

n  natnaaanf  ncrandingy  and  not  to  a  tntalinsa  of  4iie  afaip ;  ami 

i«n  alf'^nactflltihle  ^  thw  aame  eoiplanatiicia  wllid»  wt^h^rt 
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jUat  gi»«^  W'  «i#  «i4i&Anc«  of  lUonts  KIV^^  "uMlir  ttary  n^ 
itemMe.    k  is  adaiittedf  linrt  neither  the  Rboditp  4aw9  asr  aoy* 
of  tkeae  QiriiriAtces^lMive  t)#i«i4  ike  ^afs  of  a  iviuivury  Haaiid- 
hlgyiar  Uiecomaiba  saftit)\  follow#ilHbf  ^e^loUl  loss  of  thfr 
ship,  '     w  ^      i^ 

We  4wm  with  but  ti^b  deci8ioi|||%hidfar|i«re  OTer  liean  giv- 
•D  upon  Ihe^v^py  pOi#iu  pcetenied,  Jithe  MMM^mion  of  Ihts 
Cemrt.  *  The  first  wa»  rae4e  \tf  the  markime  jiidg^es  of  Avti^fm^ 
•am,  ID  4w  /ear  I6tl,  am*  ifif^yiepQittcl  by  £fnlitfthoc%  » 
Bfttk.  Qnaest.  JJh^.  %pv.  1. 4.  c.  34.  p.  J||f»  Thif^  AMMI 
«tliat  if  a^li^k.^utln  a  aitorm  in  or^jm  8a«e<b*iShi^ 
Hherebf.-ilie  «Bichor  Is  Ml^  Ufae  cango  »^qfr  bouii4il»K»iHf> 
bute«  b^cauMe  4kiire  jt<^»«  «o  voluntary  jeltim»"  Theaa  Jvdfm 
thtfijMldt  ^/or  4(to«afj|a^f*0««i»t  if  a  veyeiihe  -volumMrUf  twa 
aAorCf  the  goods  Mladea6v>||  btr  w^ile  ah«Lis  lyipg.%gfOMM^ 
arigM  to  cofttribijtei^y^tl^g^  a]^  becwgi.  to^ttolUftvilHi 
is  dttevunleA  thifc,^p  is  ^wieedV^and  llkM^hodiaartawy  d^ii 
cited.  VoVf  if  this  oaseltp  truly  repogMU  jtfiich  nay  well  b« 
douhftei,  it  is,  iip#o  the  facQiK>f  it,  to^  absurd  to  4Pieffit  the  least 
vesptet.  The  reaaoit  «isigned,i,'vhyt  if  thip««^b|%  bextt4»  « 
'aiort»  in  order  t»  a^ire  the  ship^  contr)t#ti9n  shal^  nigirbe  inaie 
to  wtffAr,  tl|0  Idea  #f  the  anehery  is«  thai  ^he  jatjiiim  was  Mt 
voiumorufi  aiM  7«t  the  case  supfMss,  |hat  the  Mcbor  ngis 
, « Hsluntavily  dactif^ced  to  save  the  ship:  Neither  caa  thev  hm^ 
1|nlf  doubt,  but  Hiat  the  law  is  different  from  wIgR  tlus  emU 
jdBMliL.tt  to  Jbc^'ia  relation  t^  #e  loss  of  4lie  anchlgSk  Abbad^. 
U\9,  \fi  *like  manner,  one  of  the  reason^^  assigned  by  IM* 
lud|(es>wib«%  case*  wti^«  if  the  vessel  he  BH»i>ledVm^  l|p|t, 
'there*  shall  be'ilb  ooiftribQtioii,^,i%  xh^ft  the  siranding  vnmmt 
■i|rfimt«fy ;  dnd  yet  the  iMi|^s||||;)^ihiat  the  vettei  is  tiluntaiii 
fy  run  ashore.  The  otlm'^asea  aeeiyuid  is,  thut^here  ia  m» 
oomribetion,  unless  flm  v«8eLbe»|g^i  and  thU  reigMi«as 
iaunded  on  the  Rhodiavlaw,  4,  which  relates  to  0m^  potigMi 
%  Usb(er  to  aeve  the  ahim  but  without  effect ;  in  wh^it«0Mk 
is  tn^^^  thatihere  can  be  no  aofttjgbutioniNgiT  rgp/  ^hi 
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wHhouf  Ikflftatigft  i  BH^^wktO^r  it  bft  to  the  w4rti|  Mliicifit  oF 
An  ^flielfor  to  a  htt^iir*  a  gretcr  or  stnaUer  ^mipoftion  of 
li«r  irMfM,  flfHns  no  jpilMt  of  lift  (Aiicii^  ttpoii  4Mek  liii  tf|>i- 
dton  Ib  Ikfmed.  ,  *.     * 

ihns,  S93)  «nd  t^othier^  f06,  all  spftifl^  iipNi  iii!a-«Qbject  kt,  rt^ 
fip^iicc  to  an  lilKjfecliMl  |ol%Jft,  oi^-of  an  inpiymiilBy  ahip- 
vreck,  aatf  lay  down  tile  same  doctrine  4i  Tinniao. 

Emengoo,  4De.  514«  616,  is  tfil  %i%  «Tit9Mi  ttpotftfte  sub- 
ject of  vrera^e)  iriM>  IWmaeM  ee  opinion,  tfcat  iti  the  cas^^ 
a  Tolentary  straqfHie^,  fiNlowed  hy  the  total  lofll  ef  <be  ^teel, 
th^  ihaB  be  no  contribuAsr.-^^^  If,''  eaye  hoi  <' thr etftfUAif 
«irias  done  yolmitflvily  for  the  common  safety,  It  would  9$  geee- 
M  iirerage,  pnevicted  aNNif s  Hhat  the  ^ri^  pk  again  sdb  aiegt^ 
fci^  if  the  aifwdingp  ISe  ibUs^ei  by  shi^wrecb$^tM»  1^  1%  ^^^ 
wkomnr       '  *       -  ■■*.'•• 

«  Thbie  i«  jrS'  writea- upon  AafMbni^  law/  IMlose  ofilflkin«4%e 
Itoore'te  be'reepeciBd,  in  geneiiil,  thali  iheO  of  Emerigon. 
But,  ilt6r  all,  it  is  6nly  an  efMon  in  .•this^casei^le  Support  eff 
which,  he  quotes  no  law,  ordinance,  erdecisidh,  antf  dbejp  nHf^ 
even  condescend  tb'eksign  a  single  reMrii:  *  IzthnWrilktiy  after 
Ike  epiniou  just  citedr  he  rbl^rs  to  whet  he  after^ardl  says,  itt 
Vt»g0i^  to  a  feytBon  whteh^oes  not  safe  tkt  ship  ;  at  if  he  iil^  / 
tended  to  illustrate,  by  this  latter  case,  th^-opinion  he  had  gW* 
^  in  the  case  of  a  voluntary  stranding  and,  loss. ol^the  ship. 
Mow,  It-- is  moot  obviou4  that-iie  two  cases  eta  fM^jtm^re  ue- 
lilte  In  principle.    In  the  one,  an  ineffectual  iMI^Wee  of  goods 
*is*madd  m  sftvethe  ship.    AIkI  imthe  other,  en^effeelsiieliiM^ 
fite  of  the  ship,  is  made  to^ave  thj^m^.    Inr  the  lecslier,  #Re 
]Mperty  demanding  contribution^  §as  fto  nfcrit,'  Ad  is  there- 
Ibre  entitled  to  no  compensation.    4u  iffb  latter,  tfcte  eonven^'' 
bolds  good  throughout.     NeveMheless,  we  should  be  grefetly 
embarrassed  by  this  naked  opinion  t>f  t^meiigon^  if  it.  vtoo^ 
tfucontradicted  by  e|:her  writers,  eqnally  respectable.  The  opt* 
nionsof  these  jurists^  ^e  shall  now  proceed  Ce  etate.    -  / 
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«af8,  M  if  the  ^p  ties  aground  upthout  t^tr  ianjit  ot%k9  awiilb 
ftn#  h^  ^^^tli  «Mu)&  j^ilMW  ia  order  to  aave  ^le  tbi^  hiui 
thought U  BUjliiiminH toMve  il|e  piftSa foy  me(aiM ^ iiktM^ 
md  f^gtm  greMeqrpftrt  of  tb0  go«i8  htmf  aaved,  a-«t«nii  shai 
tru«  mud  tfa«  aMp  be  IwolMtf^  thia  d^anage  bwkg  mciiired  Sm 
.  Ae  sake  o£.iiaiflAH)g  thiaftonifiiip  d«i^er|  a^pAit  H^a^lfiM^d  a 
rniMWi* ;  ^ort  tte  ffpftda  do  not  jiffaap  to  t»ve  bMl  put  unt 
the  Itghtamifev  ilM  eakeof  MpNping  tlte  ahifi  ife^^MfJktt.tor^hre 
ker  and  tke  gooila  nemaifeiMg  4«i  board  ;*%ttf  ■aanhcr  tho.  ship  ]|^ 
mt^^  jbas  bean  eK|^a«|  to  acei#Dty  fkat  the  joeJg  ahouid  be 
miFfd^miMmmmi  tke  ligbtera;— 4maia9eui  to'|Hb,  ia  the  161^ 
lowing  cm0 — If>>f'«he  cOnuiK>n  adyice  of  file  bept  mSormoii^ 
«iM|  Q»4klard|  thiiebiffeihas  bee*  witfully  rua  apfaore,  mmkiMus 
A««  ^tf«ja^a#y  tke  geeda  keii^  save4^" 

.  Here  the  imter'f«aigo8  if^  leMttm  bl  his  >ifJhftyn>  asii  fipundt 
itfipeRJiie  4iaiipefk>n  bftf^eq^  m  inefbcuial  jeti^on  #k«re 
there  l&jio  meri&K.^  up  cfHscttial  MiriA^^  of  the  ship  wherk 
tf^re  is  ;^nd  ii<ni>tc(witii#|l4ifp  in  fbe  formef 9  and  ttlewa  it 
ia  the  ledler,  upip  «ke'Ki(fisoii'Df  tta  Aatinetioe.  4kynk..  d^^. 
•p.  434r4iMa^c9itic!aeB  upon  the  deciaion  ef  .4the  Dutch  JttdgeS) 
before  alkide4  tOy  coltdemna  that  opinion  throughout;  4iul^9* 

.^^  signs  unaeswerable  iei^on%  in  o<ifl^opinion>  for  Ids  '^enaeire. 
K  It  ia  one^thing,"  |ie  aa^a,  <<  if  the  tempest, Mono  drives  the 
^ip  askeMS  tad  ibejce  kreaking  the  armament  of  the  ship^  the 
,  masts,  8kc,,  in  ^ytbick  case  theekip  owi^lr  is  like  ihe  MtniX^f  who, 
while  ke  iej§flllMBing  his  diuty,  breaks  his  anvil  or  hammer. 
It  ia  eaotker  tbiftg)  ff  .^  tke  e^2^  of  a  majority  of ^ke  crew^ 
that  the  Hves  .a||d  th|^  vMs  mayfb^  saved,  the  vessel  is  run 
aahore;  di  faf  fheif  adu^ipe,  Ae  mast  is  cut  away,  or  the  cab*as 
and  aqckose  are  e^t. ;  Th((a&l6re,  tbeira  is  the  best  opinion, 
vhe  answer,  that  if  the  aiaat»4>r  csikies  are  out,  that  the  vessel 
•end  gi^da  may  be  aaved  from  the  atorm,  there  shall  be  contri* 

.   kutioD  ywi  surely  tke  same,  of  a  veaael  voluntarily  run  ashore, 


«  . " 


« 


3U 


PENNSYLVANIA, 


Golden  at;  Friact. 


iflieexercke  <#  flmpawtrlfyiht  state  fotenuDeat^  tofMBBMikni|it  Ml 
Httonllkatita  l4i«%  b  incompatiUeb  widi  the  gmni  of  a  power  |»  fSea- 
gieasy  to  pees  um^fitm  faurs  apon  Ikt  iMfee  sQl]||Kts. 

The  onrifllon  ef  Gongresa  to  paai  a  Btnknipl  Law,  doaa  not  authoriae  the 
eeren]  state*  to  pass  such  lavs;  but  the  omission  of^t  body  tMMi  mA 
a  law,  i%  m  effect,  a  declaration  6iat  thete  onglk  not  to  beea^a  law. 

Tlie  hm  of  Pennsylvania  of  13th  of  Marc^  181%  fi  tniotasiiMMal,  be- 
duse  it  tmpairs.fhe  obJ]|piiiDn  of  a  contract )  .sad  UntfWie  Cm»§vLm  ^K^^ 
e«daflfc^t5e  poWfefto'pWB  a  ^antawpt  La#9*  «    > 

.  ■         •>  • 

-  WASHIJ^GT&f\r^  Juttice^  ddtrercd  the  ophnonef  the  Court. 

This  is  an  actM  brought  upon  a  bUl  of  BWrtmge  drawn 

%hj  the  d0fenda«t,.on  the  lOlh  of  May  1811,  alMit:  BtiOf  ^ 

^ralae  received  tliere,  in  ftMmt  of  the  -fiMBtiff,  on  hiniBel&at 

l*hflaiMphia>  9if  days 'H^iV^lglit,  nMch  was  regtflMf  Mlfl 

Tor  nofi-acceptftnce,  and^ffTotestedfar  nofi-payment. 

Th&  aclion  W|#  brought  \>n  the  4th  of  May  1812;  to  which 
th^  defiant  pleaded  in  1^^  his  Uncharge,  u^der  a.hiw  of  thia 
staJtey  passed  on  th»  IdabEtof  March  1812,  fo»-  the  relief  of  in- 
aoWent  debtors;  obtained  proyieioiiaUy  on  tfi^  23d of  April)  wmI 
fhially,  OB^e  39th  of  Mwf  *8 1  Ik  Tb#%iMagreed,  ^aites,  th«l 
the  defendant  did  not  give  to  the  platnMT,  %r  to  saf*«geiK  of 
^s,  notice  of  the  defendant's  pettllon^  xvliich  .was  present^  an 
the  20th  of  April  1812,  f^hough  the  fS^ntiif's  attorney  was  m- 
ibrmed  of  the  application  a  few  4^f&  afti^r  it  w^  made ;  Bor 
luia  the  plaintiff  proved  hn  deb%  np^wr  MjO  \^^  puipitoga. 

The  act  referred  t$  in  thn  ^Ina  dedafea,  |h«t  m  liittDr  «iio 
.has  conformed  to  the  seveM  Agulatiotjfn  (#lto  la^^Uk^^be 
.purpose  of  resting  all  hif  \)ropeity  4h  Wb  sftslgneea,  fef  Ae 
1>enefit  of  his  creditjorsy  aiid  who  tta«  jUhceised  his  c^iEcate  of 
diacharge/rom  the  commissioners;  shall  be  act  «l  Targe  by  tke 
nberiff,  if  he  be  impriacMied ;  and  that  auch  certifieaKe  shaU>e 
cnncluaive  eridence  of  ik%  iint»  that  pnnh  tiiiiirianOw  tmin 
discharged,  by  virtue  of  tlmt  acty  and  shall  lMu«tetrueik<d 
.dtacharge  such  insolvent  from  aH^ebta  aiyl  ^eipandii*f  ue  fin^ 
'himi  or  for  which  he  was  liable,  at  the  date  of  such  c^rtifiqjktc^ 
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tfmt^i^ 
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«r  ountracti  or  origjiinrii^t  .before  ttaiifc  tifie,  UMmgh  payable 
•fterwardft^ 

It  is  objected  tq  tjiis  plea-^1.  t*hat  the  Act  under  wbicli  th^ 
discharge  is  ctaimedi  having  beea  passed  since  the  year  1789| 
a|brd9  no  binding  rule  for  the  goyerameDt  of  tbiis  Court :— -2. 
That  the  law  ia  unconstitutional  and  void  In  two  respects ;  as 
hmfif  a  bankmpjt  Iaw«*-and  as  being  a  law  inpairiag  the  obli- 
gation of  ^contracts. 

Tbe  ground  of  the  1st  objection  is,  that  the  34th  sec.  of  the 
Judidal  Act  o^  Congress,  paaaid  on  th^  24th  September,  1789; 
wJttcli  de«|a|M9,  '^  that  the  lawa  of  the  several  states,  except 
where4be coiylitutioo^ ircaties,  or  statut^of  the  United  States^ 
shidi  otberwiae  requite  or  provide,  ahall  be  regarded  as  rules  of 
4ef^iQn  in  '.trials  at  coi^on  \%,v^  iiithe  Courts  of  the  United 
(Uajteti  in  cases  irhere  they  apply/'  extends  only  to  such  laws  of 
IjliQ  several  8tate9,  as  were  in  force  at  the  time  this  law  wm 
passed.    Admitting  this  position  to  be  correct,  it  would  not 
Ml»v,  |hat  this  Jaw  would  not,  on  thf t  account,  have  a  tpnding 
Jhrcfi  Of  famish  a/ule  oC4$q0nqp|iin  this  case.  The  laws  even 
of  foreign  couptric^^  wilcire  %  contaiFt  is  made,  lare  by  the 
ocmity  if  natioiy  /^garded  every  where  at  a  rule  of  decision, 
in  itjbtieii  to  tfkt$.  contracit;  and  it  w«ukl  be  strange  if  the  laws 
^,ohe  8tate>  \»  vrhifh  a  contract  ms  made,  should  be  disre- 
gard^ in  tny  othfr  atate*  of  the  t%ion  as  a  rale  of  decisioa. 
Ifi  like  mannoj;^  the  Jaw»  of  a  country,  which  operate  to  dis- 
ckflrge  a  contract  m|4||.in  tfie  ^|pie  coiintry,  are  regarded  and 
fl^foread  by  foreign  (^aurts.    This  doctnne  was  fully  examined' 
^  iMb  Cqvrt,  in  t^e/caae  of  Camfryque  vs.  B^juaell,*  iipon  « 
iliHeation  qf  bail.   inic|^eAdett»  ther«&»e,  of  the  Act  of  Con- 
jpess,  if  a  pulijH  yiade  in  this  state,  or  with  a  view  to  its 
|p|i|^  be  diiabarged  under  ^  law  oCtbia  state,  against  which  no 
con|lit4d9Bcil  otiiiecliDn  .cao  b^  tofAp;  such  laws  ^uld  be  re* 
^giirded  as  i;^i|es  of  deciuon  by  t&is  Courts  as  well  that  which 
j4iMmi^c4  the  n|li|Titinn,  as  that  under  which  it  was  created.. 

^  '  '  ^  ^  ^     '.♦Vol.1.  pjpe34a. 
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It  was  denied  bj  the  counsel  for 'the  plaintiff,  that  the  con- 
tract  ifi  tWa.  case  had  a  view  in  ks  eteendolk  to  the  hnrs  of 
Pennsylvania ;  but  nothing  can  be  more  cleaci  ,than  that  the 
bill  in  question  amount^  to  a  promise,  macfe  bf  the  defj^ndant, 
to  pav  the  sum  mentioneil ' Is  it,  in  the  city  of  Philadelphia, 
ninety  days  afler  sight.  T^ment  could  have  been  demafi<fe4 
no  where  but  ia  {Philadelphia,  in  order  to  en&ble  the  plaintiVto 
recover.  The  bill  In  thkcaae,  is  precisely"  like  that  hi  the  ease 
of  Robinson  vs.  Bland,  2  Bari>  1007;  and  ie  consequently  within 
*"    the  principles  laid  down  in  that  case. 

j|.  These  principles  would  be  sufficient  for  the  SecMon  of  thi^ 
'^)art  of  the  case,  witti'out  resorting  id  the  Act  of  Congress, 
which  has  been  mentioned  ;  but,  as  other  cases  may  oo^ur, 
where  the  getier^  rule  admitted,  by  the  comity  df  nations,  flftay 
not  entirely  apply;  and,  as  there  appears  to  us  to  be  no  diActilty 
IB  giving  a  constmction  to  the  34th  section  of  this  Act;  It  may 
not  be  improper  to  take  this  opportunity  of  dmng  it* 

It  fk  to  be  reraaHied,  in  the  first  place,  that  Hie  words  of  this 
section  a^  general,  so  as  to  Include,  as  well  the  laws  of  the 
.  respective  states,  wbich  ' might*' thereaftet^  be  {^assed<  as  those 
which  were  then  in  existence.  The  realbif  ftfr  cor!ktniill|(  this 
section  prospectively,  as  well  as  in  refi^rence  to  the  time  Vhen 
this  law  was  enacted,  is  equally  stroi^g.  The  pft#ers  bestowcNl 
by  the  Constitution  upon  the  government  ef  the  Urfited  Statesy 
were  limited  in  their  extent,  and  ^ere  ^ot  intended)  »or  can 
they  be  construed  to  interfere  with  other  powers,  before  vestiidiii 
the  state  governments ;  which  were^  of  course,  reserved  to  tirase 
,  governments  impliedly,  as  well  as  by  an  express  ptawiAiSnxft 
the  Constitution.  The  ^tate  governments,  tfaerefaee,*Tetaitied 
the  right  to  make  such  laws  as  they  migla  thfttk  proper,  witlils 
the  ordinary  functions  df  legislation,  ifnot  incon&tent  y/Uk 
the  poweeii  vested  exclusively  in  the  governttrem  of  ^e  United 
l$tates,  and  not  forbidden  by  some  article  of  the  Constitutier  ef 
tHe  United  States,  or  of  the  state ;  and  sachj^wj  were  oUigfi«> 
tory,  upofn^all  the  citizens  of  that  etifte)  as  well  $»  otiKn  wlv» 
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mipjht  claim  rights  or  redress  fof  injuries, '11  ncfoi'  tKese  laws,  ci 
in  theCourts  of  that  stater  The  establishment  of  feiefal  Cottffts, 
and  the  jurisdiction  granted  t6  them  in  certain  speeffie^  eftset, 
could  not,  conristently  with  the  spirit  and  provisions  of  the  Qorf* 
stitutioii,  rmjTair  vcny  of  the  oMf^^ons  thus*  imposed  ^  the 
laws  of  the  state;  by  setting-up  in  those  Courts  a  rule  of  deci* 
sidh,  at  Variance  with  that  which  was  binding  upon  the  (Bttirtiet 
if  the  stilt  had  beenlnstituted  in  the  s^te  G^rt. '  Thus,  tfte  l«ws 
of  a  state  aff^cfing  contracts,  regulating  ^km  disposition  and 
transmission  W  propetty #  real  or  personal,  and  a  variety  of 
otfiers,  whieb,  in  then^elvel,  are  free  Iroar  all  constitution^ 
oljectioris ;  are  equally  yalid  aiKh  obltgHtoTy  within  the  statdP 
since  the  "adoption  of  the  ConstiCation  ef  «the  United  States,  as 
they  were  before.  •  Th*y  provMe' rules  o^cItiI  conduct  Ibr 
erery  indivfduaf  who  is  s\lll)ld^  to  fhefr  power,  in  all  their  relc^ 
tions  to  society;  and  consec^uently' cannot,' in  easot where Kb«f 
apply,  cease  to  be  rules  by  which  the  conduct  of  iliose  indivi^. 
duafs  is  to  f>e  ^teideds  n^en  brougiit  uttdtr  judicial  examine 
tion,  whether  th<f' decision  is  tci-be  made  in  a  fe(kral  or. slate 
Court.    The  injustice,'  as  wdll  ya  Wit  iMIirdity  or  the  former 
decUin'g  by  6ne  tute,  and  Ae  latter  by  tMthcr,  would  be  tob 
tnonatldua  16  find^  place  iif  any  system  of  govemiafibDt.    Thot, 
Hf  exampl^if  the  laws  ef  a  statey«which  regulated  the  distd« 
biitiaa  or  transmiasion  df^roperty  in  the  yeAr  1789,  should  be 
'  t6td|ly  varied  by  ft  Abseqttetif  kw,  the  latter  only  would  be  the 
rule  by  wbicii  prop#ty  could  be  distributed  or  transmitted  fron| 
tbe  f|me  the  law  caAie  into  open^on;  and  it  can  nerer  be  seii* 
oosly  contended,  that  a  person  interested  in  this  property,  and 
fi*om  the  adventitious  circumstance  ef  his  rettdence  in  another 
state,  entitled  to  make  his  claim,  either  in  the  federal  or  statJb 
Court,  sh('aid  recover  more  by  resorting  to  the  former,  than  he 
would  have  recovered  had  he  applied  to  the  latter  Court.  With 
respect  to  rules  of  practice  for  transacting  the  busmess  of  the 
Courts,  a  diflbr  At  principle  prevails.  These  rules  arif  the  laiH  (if 
the  Cpnri^  and  Bre^  relatioD  to  the^feddrri  Courts,  lasrti4uMK»t 
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l^er  the  9pttil|b2tiw  pf  the  ymU^  SUtes^  and  coi8eque»t^ 
not  Bufaje^  V9  8t«^  itgul^tions.  it  is  is  rfityfiioc  to  thit  |>rkici* 
I^e^ljict  Am  17th  aectioa  of  ttm  same  Judicia)  Act  authpiniia 
Ae  €k>uru  of  liie^aibad  States  (o  make  all  utcpmuarj  rules  far 
1^  QBdedy  ooitfiictlBg  binjfffi  in  the  said  CeurtS)  im>viaed  tlie 
aanTe  ai^  not  refym^nant  to  tjie  law*  of  the  Uoite^  States;  and 
telder  ^  4^er9  the  differcfit  Circuit  Cd^rt^  at  their  first  aes- 
aioBs,  aA>pte4  ^^  ^f^^  psactke^  as  it  theii  jocisted^  wt#a)i  coa- 
tinues  to  this  dai^.we  heUeTc^  m  all  the  stales^  escept  so  br  aa 
the  Courts  have  thought  frntpcti^ffL  IMP^  to  tiaaei  to  alter  and 
amend  it«    Indeedt  the  epwsel  ftr  thf  plalntiffi^  ai  this  ci^a» 
kerned  to  admit  the  d«»tioGl|pB  between  gener#  laws  afiectiiig 
rights^  and  those  %h|ph  rdatp  to  the  practioeiof  the  Courts;, 
but  stiU  he  cont^edy  that  the.Act  of  Assemh^  in  faestioiiv 
aft>rded  no*  rule  of  deciaiMi  fcf  t||i  Courts  aaid  o^uld  n^t  bn 
f^e4t4ed  in  har  of  ^e  action^  becauae  it  was  ehaeled  siiice  the 
,  f^  1 789.  .  Now,  ift  is  most  eleart  that  a  law  whieh  d|^hi|rges 
^  cootract,  is  no  yff^tp  a  law  o^  ^g»t^^t^  tha^^ne^  binder  the 
sanction  of  which,  the  tontMU^Mtt  aiade.   1^  it  would  .bar  the  • 
action  in  a'^kute  Conat,*  iIi^wdmM  eqidUiy  do  , so  in  a  fe^pval 
Court;  although  A»  pa^cukr  i^e  ot  siting  up  tiie^bar, 
Slight  depend  upon  the  pra^tioe  anA  rules  ii^jpsed^iyr  tkrt^atate 
Wws  upon  the  former  Counts,  and  ^se  wliielk  thjk  latter  my 
^ve  thought  proper  to  adopt.  .f  ^     , 

,  Xhe  next  question  is,  wtie^ar  ike  law  wUad  uppn  by  thp 
defendant,  to  bar  the  present  ^t]on,#«r|pttgnant  to  the  Con- 
sCitttUon  of  the  United  States;  and,  on  U^t  accpunt,  is  iot^o 
be  regarded  by  the  Court|.in  this  caae^  We  shaH  reyerae  the  • 
•rder  pursued  by  the  connaal,  and  conaider,  in  the  fine  {^laca, 
whether  this  law  is  repiignant  to  the  CtfisUt|^iQ|if  upon  the  \ 
ground  of  its  impairing  the  obligation  of  aontracta^  - 

It  may  \fk  proper  to  premMa»  that  a  law  m%y  be  uMooatita- 
tional't  and  of  coarse  Toid,  in  relation  to  particular  cases;  and 
yei»Yalid  ta  aB  intents  and  purposes,  in  its  ap^cation  ta  nther 
paaea  jiidMn^thie  sceya  of  its  pioTiiiooa/  buUraiTbi^  i^  Ite 
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other  in  "fekrOitMil*  ctfcuniiluictfi.  Tlma,  a||ffi  prospecftvt 
in*  its  opiraiioo,  onderwhidi  a  contract  4^r^Tds  madQ^ 
maf  1>e  tvoided  io  a  way  dilfcf6Dt  from  Uiat  prov«#d  bf -^te 
partlos,  wovM  be* clearly  coiMUlmtional ;  becanae  the  8ti^a>^ 
ims  %r  tte  paAka,  which  are  jm^ootietent  w4th  such  a  law, 
ti«rerluui  t  legal  exia^ence,  and  4f  counr  could  not  be  iinpmr«- 
eA"^  the  la#.  Bnlif  the  law  act  retrespectiTelyyai  fo  othef 
tfontraen^  «^  as'%  impair  their  obligatioB,  the  la^  is  i|r)^^; 
or/  in  milder  lferm%  it  afford*  no  rule  of  dd^ion  in  these  latter 
cases. 

The  questfte  then  ■,  whether  a  law  of  a  state,  which  de- 
dares  thai  a  debtor,  by  delivering,np  hi&^state  for  the  benefit  of 
his  creditors,  shall  bo  for  ever  dl%:harg^d'fr<»in  the  payment  of 
his  dehcs,  dntf  or  contracted  before  the  passage  of  the  law;— 
whether  this  creditor  do  any  act,  or  not,  in  aid  of  the  law^  can 
be  set  up  tcrbar  the  right  of  each  creditor  to  Jrecover'  his  deb^  • 
rither  in  a  federal  or  state  Court?  We;feel  no  difficulty  .in 
aeying  thatf1^tcfh|lnot;  becaose  the  law  is,  in  its  nature  and  op^ 

.  ration^  «ne  which^  in  th^  cast  supposed,  impairs  t)ie  o^itgai 
tion  of  a  contract.  Whnt  is  thi^lifation  of  a  contract?  It 41 
to  do,  or  not  to  do,  ^  certain  (hitig;  and  this  may  be  eitfyer  ab- 
ielutfeif, oa  under aome  condition;  immediiifjy,  y  at  some  fu- 
ture tnne,  or  timet;  and  m.  some  specified  ]Aace,  or  generally. 
A  law,  Ibere&ire,  which  atJb^prizes  the  discharge  of  a  contracir, 
byia  smaller  sum,  or  at  a  ^|Mpa0t  lime,  ov  in  a  difierent  man- 
ner than  the  parties  have  stipuUfted,  impahv  its  obHgatioo,  bf 

.  tmbstituting  for  thd  ceiitract  of  the  pastifs,  one  which  thef 

>»  Weve^  entared  iftto;  and  \o  the  peribraaance  of  which,  they  of 
dmrse  '4iad  never'consentc;d.    ,T^  c»ld  ceirtract  is  completely 

^  annulled,  and  a  legislative  contract  imposed  upon  the  parties 
in  lieu  of  it.  Tbtt  a  law  which  declares  a  subsisting  contract 
to  be  -void,  impairs  its.  obligation,  will,  we  presume,  be  ad- 
mitted by  all  men  who  can  understand  the  ibree  of  the  plainest 
terms;  or,  if  not  so,  then  we  should  be  Cf  rious  to  know  by  what 
means  the  obligation  of  a  contract  can  be  impaiwf?    And  if 
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Ute  be  the  efGiof  of  s)^  a  law^  'm  wlMt.i^^ept  floi* )(  diffeif  . 
from  anothej%  wlqpb  declare«,  Umt  a  debt  conaUting  of  a  ape- 
cified  amm  aad  da(^  at  an  appqittted  period  of  timet  shell  be 
diacharged  at  a  mf  re  diatant»  ojr  indeed  ai.'a  different  time»  or 
wUh  a  smaller  aym  ?  The  dei^ee  of  iajury  to  the  crQditqr>  HViy 
not  be  so  great  in*  the  j^e  eaae  as  in  tl^  oth^;  b^t  thf.prin- 
cii^  ia  precisely  the  same.  That  tl^e  fi^mtrs  ^f  t\^  CoKsti- 
tiftion  were  extremely  jealoiu  of  the  e3ierci%M>f  W^.^  power 
by  the  state*  goyerpi^ents,  ia  app^^t  from  otbfr  parts  of  the 
section,  in  which  the  pr6>visAoii  we  are  examining  is  found.  It 
would  have  been  a  Tain  thing,  yo  j^sohi^it  the  stade  legislatures 
Jrom  passing  law^,  by  which  ^contract  pight  be  arvn^Ued,  or 
discharged,  by  payment  of  |  less  sum  th|ui  is  st^pulatedy  if  thej^ 
could  emit  bills  of  credit^  and  make  them^  or  ^py  thing,  liut 
gold  and  silver  cein,  a  tender  in  payment  of  debts  ^  and,  there- 
lore)  thuy  are  expressly  forbid  to  pa^s  any  such  |a«a<  And  yett 
%  law,  whieh  abould  make  a  depreciated  paper  cure^ncy  f  tender 
ifk  paymoAt  of  debts,  migjit  be  less  injurious  W4b^  crediting . 
than  one  which  difchaiges  the  debt  altogetl^r,  upon  ^e  pay- , 
lient  of  perhaps  a  sbiHiRg  in  t]^^  pqund,  or  any  other  i|um  kss 
than  tl^t  stipulated  to  be  paid.  ^  ^ 

The  opinion  giy$^  upon  this  .last  .point  d^ct^ca  t^  ovisac  Jf 
Csvour  of  the  plaiatiff ;  and  we  might  well  spare  ourselves  the 
t|X)uble  of  examining  the  other  objoecion  made  ||p  the^^aifiilff'S 
counsel  to  the  validity  of  tl^a Uw.  ^ut,  when  wa  observe, 'frgpa 
the  case  under  coj^ideration^  that  a  power  to  pass  bankrupt 
laws  IS  deemed  by  ot^  state,  at  least,^  be  rigl)tiully  vested  if| 
.the  state  legislatures;  (|pr4»tberwise  we  must  supp(^e  it  j^ou^  / 
iK)t  have  been  exercised:)  and  when  we  recoUect,  thatlhe.Cg*-  . 
-stitution  of  the  United  States  contains  a  grant  of  other  powex^ 
to  the  general  government,  which  may  equally  with  that  ink% 
mediately  under  consideration  bo  exercised  by  tj^e  state  legis- 
latures, if  such  a  right  exist  in  either  case;  we  hold  it  to  be  our 
duty  to  embrace  the  first  opportunity  which  presents  itself,  to. 
express  the^inhesitating  9piDiQn  which  we  entertain. upon  theses 
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great  questions^  and  thus  to  pave  the  vay  for  »s  early  a  deci- 
aion  of  them,  as  possible,  by  the  Supreme  National  Court. 

No  citizen  feels  a  higher  respect  than  we  do  for  the  state  go* 
vemments,  or  would  be  more  cautious  in  questioning  the  vali- 
dity of  any  laws  which  their  legislatures  might  think  proper  to 
enact.  But  we  should  very  unfaithfully  discharge  our  duty,  wers 
we  to  remain  silent  witnesses  of  designed  or  unintentional  usur- 
pations, by  these  governments,  of  powers  properly  belonging  to 
the  general  government;  when  a  case  comes  judicially  before 
lis,  which  demands  an  compression  of  our  opinion  on  these  sub- 
jects. The  sooner  the  limits  which  separate  the  two  govern- 
.m.ents  are  marked  by  those  authorities,  which  can  alone  define 
'and  ^tablish  them,  the  less  danger  there  will  be  of  serious,  if 
Bot  fatal,  collisions  hereafter,  arising  respecting  essential  pown 
crs,  to  which  a  prescriptive  right  may  be  asserted  by  the  one, 
in  opposition  to  the  chartered  rights  of  the  other.  It  is  from 
these  considerations  that  we  venture  respectfully,  yet  firmly,  to 
examine  the  question,  whether  the  power  given  to  Congress  to 
pass  uniform  laws  of  bankruptcy,  be  exclusive  of  such  power  in 
the  state  governments ;  and  whether  .the  latter  may  exercise  it 
whenever  the  former  has  not  thought  proper  to  do  so. 

It  would  seem,  at  the  first  view  pf  this  questiont  that,  if  an 
unqualified  power  be  granted  to  a  government  to  do  a  particu- 
lar act,  the  whole  of  that  power  is  disposed  of,  and  not  a  part  of 
it;  consequently,  that  no  power  over  the  same  subject  remains 
with  those  who  made  the  grant,  either  to  exercise  it  themselves, 
or  to  part  with  it  to  any  other  government.  But,  if  the  appli- 
cation of  this  principle  to  the  complicated  systems  of  govern- 
ment which  prevail  in  the  United  States,  should  be  liable  to 
doubt,  it  will,  we  presume,  be  admitted  with  this  qualification ; 
that  whenever  such  a  power  is  given  to  the  general  government, 
the  exercise  of  which  by  the  state  governments  would  be  incon- 
sistent with  the  express  grant,  the  whole  of  the  power  is  granted, 
and,  consequently,  vests  exclusively  in  the  general  government. 
Id  such  a  casei  the  people  resume  the  power,  which  be&ce  resid- 
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ed  in  the  state  ^vermnents  as  to  this  subject,  without  which  thef 
could  not  grant  the  whole  to  the  general  goveniment ;  and,  if 
resumedy  it  would  seem  to  follow,  that  the  state  goyernments 
ean  in  no  erent  exercise  the  same  power,  without  showing 
either  an  express  grant  of  it,  or  that  it  is  fahrlf  to  be  deduced 
from  the  circumstance  upon  which  the  claim  is  foumled* 

That  the  exercise  of  the  power  to  pdss  bankrupt  and  natu- 
ralization laws  by  the  state  governments,  is  incompatible  wiA 
the  g^ant  of  a  power  to  Congress  to  pass  uniform  laws  on  tte 
same  subjects,  is  obvious,  from  the  consideration  that  the  fiDrm^r 
would  be  dissimilar  and  frequently  contradictory;^  whereas  tke 
systems  are  directed  to  be  uni/ornij  which  can  tmly  be  rendered 
so  by  the  exclusive  power  in  one  body  to  form  them. 
*  It  was  admitted,  in  the  argument  of  this  cause,  that  when- 
ever Congress  shall  think  proper  to  exercise  the  power  granted 
to  that  body,  to  pass  uniform  laws  of  bankruptcy,  the  state  go- 
vemment^  cannot  legislate  upon  the  same  subjects  But  it  was 
contended,  that^  if  Congress  shall  decline  to  exercise  the  power, 
the  right  to  pass  such  laws  results  to  the  state  govemmeiM. 
This  conclusion  appears  to  us  to  beg  the  whole  questbn  in 
controversy.  It  resigns  all  claim  to  a  concurrent  rig^t  in  the 
state  governments,  and  seta  up  one  which  is  to  arise  on  a  con- 
dition, not  to  be  found  in  the  Constitution,  but  which  is  gratui- 
tously interpolated  into  it. 

If,  then,  this  claim  of  Hie  state  legislatures  is  not  founded 
upon  any  express  grant  made  to  them  in  the  Constitution,  ia 
k  to  be  deduced  from  th^  circumstance  of  a  noTm^er  of  the 
power  by  Congress?  This  doctrine  appears  to  us  to  be  as  ex* 
travagant  as  it  is  novel.  It  has  no  analogy,  that  we  know  of,  in 
legal  or  political  science.  It  must,  in  some  way  or  other,  be 
likened  to  the  case  of  forfeiture,  which  could  not,  we  coiiceiT6» 
answer  the  purpose ;  because,  if  the  power  of  Ctmgress  it,  upon 
principles  purely  legal,  divested  by  an  omission  to  exercise  a 
valid  right,  it  would  not  of  necessity  result  to  the  state  govern'^ 
mmf^  but  would  more  natondly  revert  to  the  people,    if  the- 
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ferfcitMne  be  political^  then  this  absuixlit^  would  follow,  that 
Congress  would  posaesa  a  right  to  do,  by  omUMiQUy  what  lit 
Biust  be  admitted  thej  could  not  effect  by  any  direct  and  positive 
act:— that  is,  to  delegate  to  the  state  govemiQents  the  power 
of  legislation  over  a  particular  subject,  of  which  the  people  bad 
thought  proper  not  only  to  deprive  the  state  governments,  but 
to  vest  exclusively  in  the  national  legislature.  The  inconve- 
araice  of  dissimilar  and  discoi*dant  rules  upon  the  subjects  of 
bankruptcy  and  of  naturalization,  no  doubt,  suggested  to  the  fra- 
naers  of  the  Constitution,  the  remedy  which  that  body  adopted, 
of  vesting  the  right  to  legislate  la  those  cases  in  the  general 
fovemment;  that  some  uniform  system  might  prevail  through- 
out the  United  States,  if  Congress  should  think  that  any  regu- 
lations upon  those  subjects  ought  at  all  to  be  made.  Now,  it 
would  not  only  violate  the  express  grant  of  these  powers  to 
Congress,  but  the  policy  which  led  the  Convention  to  withdraw 
tiMm  from  the*  state  governments,  if  they  should  he  construed 
t»  result  by  implication  te  the  latter,  on  accoutat  of  the  omis- 
sioB  of  the  former  to  exercise  them. 

But  let  us  examine  into  the  rea^ablencss  of  this  pretenmoa. 
ef  tlie  state  legislatures,  and  see  if  the  policy  which  induced  thcf. 
giant  of  these  powers  to  Congress  be  not  efiectbally  answered 
by  the  omission  of  Congress  to  legislate  on  those  subjects  aa 
much  as  if  they  had  done  so*  Suppose  the  subject  of  a  bankrupt 
law  to  be  brought  before  Congress,  and  the  questions  to  be 
whether  such  a  system  be  a  wise  one  under  any  circumstanots^ 
or  be  at  all  suitable  to  the  present  staCe  of  the  country;  and  that 
hodf  should,,  in  its  wisdom,  decide  negatively  on  those  quea-^ 
tioBS,  it  would  seem  to  follow,  that  no  bankrupt  law  ought  toe 
exist  in  the  United  States,  for  the  reasons  which  induced  the 
rejection  of  any  plan  to  establish  such  a  system.  In  this  case, 
what  is  Congress  to  do,  in  order  to  give  effect  to  this  policy  ^ 
The  answer  is  plain,— reject  the  bill  and  do  nothing.  Then 
the  law  of  the  land  would  be,  that  no  man  is  compelled,  against 
lus  will,  to  deliver  up  his  property  to  be  distributed  amongst 
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his  creditors ;  and,  consequently,  that  he  is  at  ail  times  liable  t* 
the  payment  of  his  debts,  unless  discharged  by  some  other  le- 
gal means.  Now,  will  it  be  said  that  the  state  legislatures) 
availing  themselves  of  the  refusal  of  Congress  to  act  upon  tbia 
subject,  cao  be  at  liberty  to  thwart  the  very  policy  which  in- 
duced it;  and  pass  laws  upon  the  same  subject,  not  only  chang- 
ing the  state  of  the  law  as  Congress  had  coastitutionally  left  it^ 
but  impugning  the  policy  which  led  the  Convention  to  deprive' 
the  state  legislatures  of  the  power  altogether,  by  imposing  upon 
the  country  at  large  a  variety  9f  systems^  instead  of  one  uniform 
tystemP  To  argue,  that  to  prevent  such  an  absurd  consequence^ 
Congress  must  legislate  upon  the  subject,  is  to  assert^  that 
in  the  exercise  of  a  power  intended  to  promote  the  general 
good.  Congress  must  do  some  act,  which,  in  its  wisdom,  it  be- 
lieves will  produce  a  public  evil«-*do  wrong  that  g^d  may  come 
of  it-— a  doctrine,  as  pernicious  in  politics  as  it  is  wicked  in  mo- 
rals. How  would  state  laws  upon  this  subject,  and  in  the  case 
supposed,  differ,  otherwise  than  in  degree,  from  similar  lawa^ 
passed  inconsbtent  vith  such  as  Congress  might  think  proper 
to  enact  upon  the  same  subject  ?  In  the  one  case,  the  policy 
and  the  law  of  Congress  might  be  opposed  in  fiart  only  hy  the 
state  law.  But  in  the  oth^r,  the  whole  fiolity  and  law  is  defeat- 
ed by  inconsistent  ru-les,  upon  a  subject  where  Congress  sop- 
posed  that  it  was  unwise  to  establish  even  a  uniform  rule.* 

The  subject  of  naturalization,  is  strongly  illustrative  of  the 
principles  which  this  course  of  reasoning  is  intended  to  prove. 
The  power  to  pasd  laws  upon  this  subject,  is  found  in  the  same 
section,  and  is  expressed  in  words  of  the  same  import,  with 
that  resp^ctitig  bankruptcies.  Now,  suppose  Congress,  deNbe- 
rating  whether  the  naturalization  of  foreigners  ought,  upon 
any,  or  upon  what  terms,  to  be  allowed  ;^that  the  deliberations 
^f  that  body  should  result  in  the  conviction,  that  the  natural 

*  The  Bankrupt  Law,  passed  by  Congreaa^  and  afterwards  repcaM,  isa 
stroog  «xen9lificatioB  of  4beBe  principles. 
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population  of  the  country  is  most  cpnducive  to  the  public  in- 
terest ;  and  therefore,  that  no  eycouragentent  ought  to  be  g^?* 
en  to  the  migration  of  foreigners  to  the  United  States.— -In 
irhat  manned  is  this  policy  to  be  rendered  effectual  ?  Congpi^ess 
cannot,  for  the  purpose  of  preventing  the  state  legiilttures 
from  interfering  in  this  business,  pasa  a  negative  law,  declaring 
that  foreigners  shall  not  be  naturalized ;  becauae,  if  the  Con- 
stitution forbids  the  exercise  of  such  a  power,  by  the  state  le- 
gislatures, such  a  law  would  be  worse  than  unnecessary;  and 
if  it  does  not  forbid  it,  then  it  would  be  void.  Nothing,  then, 
-would  remain  for  that  body,  but,  as  in  the  former  case,  to  do 
nothing.  •« 

This,  then,  according  to  the  argument  on  the  part*  of  the 
defendant,  would  be  the  signal  to  the  state  legislatures  to  com- 
mence their  operations.  Virginia,  for  example,  is  of  opinion, 
that  for  the  purpose  of  settling  her  extensive  waste  and  uncul- 
tivated lands,  the  migration  of  foreigners  to^l)at  state,  ought 
to  be  encouraged  by  every  means;  and  in  order  to  favour  this 
policy,  she  declares,  that  the  residence  of  a  year  or  a  month, 
without  any  other  restriction  whaterer,  shall  be  suffici^t  to 
entitle  all  foreigners  to  the  riglit  of  naturalization  in  that  state. 
They  are  accordingly  made  citizens;  and  alter  the  constitutional 
period,  are  chosen  to  represent  the  people  of  that  state  in  the 
national  legislature,  and  emigrating  to  the  other  states,  with 
the  Constitution  in  their  hands,  th€f  claim  all  the  privileges 
of  natural  bom  citizens  of  those  states.    • 

TiiQ  other  states  might  well  campUdn,  tbat,  although  tbe 
people  had  declared  their  willingness  to  admit  foreigners  to  th# 
privileges  of  natural  bom  citizens,  pnovid^d  the  regulations  un- 
der whkh  this  admission  is  granted,  were  formed  by  the  united 
wisdom  of  the  representatives  qf  all  the  9tatea  £  yet  they  had 
never  granted,  or  intended  to  grant,  to  one  state,  the  right  of 
lec^lation  over  the  other  states.  They  might  contend,  that 
the  introduction  of  foreigners  to  the  electoral  franchise,  and 
still  more  into  the  national  legislatttte;  w»8  an  experiment  danr 


^«  PENNSYLVANIA, 

GoUen  09.  Prmee. 

geroufttothetitoiquillityand  the  weUkreof  the natioa;— that  they 
might  be  tainted  with  principles  unfirieod&f  to  our  repubUcaa  in- 
atitutionai  and  with  foreign  attachmenu  wholly  incompatihie  with 
their  duties  as  citixens  and  legislatorsi— that  if  adnutted  at  all« 
they  should  not  only  abjure  all  allegiance  to  any  foreign  govem- 
nseot,  and}  if  of  the  order  of  nobility,  should  renounce  all 
ci  ;cn  to  the  same;  but  that  they  ought  to  be  men  of  good  mo- 
ral charact^  and  attached  to  the  Constitution  of  tho  United 
States;  and  finally,  that  the  grant  of  this  privilege  should  be 
preceded  by  a  probationary  reaidence  in  the  United  States,  for 
a  length  of  time  sufficient  to  afford  the  neceasary  proof  of  the 
ieality  of  these  qualifications  in  the  applicant. 

To  these  complaintS|  what  cou|)d  reason  oppose?  Nothing; 
--^e  must  be  silent.  And  is  this,  then,  a  case  where  powers 
not  ei^reaaly  given  by  the  Constitution,  are  to  be  assumed  by 
construction  and  implication?  It  certainly  will  not  be  contend* 
cd,  that  the  poweie.  to  pass  bankrupt  and  natoraJisation  lawsy 
ate,  by  the  amendments  to  the  Constitutkm,  reserved  to  tho 
states  in  cases  where  they  are  not  exercised  by  Congress;  be* 
cause,  this  reservation  is  made  only  of  such  powers  as  are  not 
giwuted  to  the  general  government;  if  granted,  it  would  seena 
to  follow,  that  they  are  not  reserved  to  the  stateSf  or  (o  th^ 
people. 

But  it  is  not,  in  our  opinion,  correct  to  say,  that  Congress, 
by  refusing  to  pass  laws  on  these  subjects,  has  not  exercised 
the  powers  confided  to  that  body  by  the  Constitution)  in  rela- 
tion thereto.  The  refua^  amounts  to  a  declaration  of  the  pub- 
lic will,  that  such  laws  are  unwise,  and  ought  not  to  esust* 
And  yet,  upon  the  argument  ii^iiavoor  <^  atate  pretensions,  this, 
monstrous  doctrine  must  be  maintained,  that  one  or  mors  statea 
may  pass  laws,  not  only  in  opposition  to  the  policy  and  the  le* 
gislative  will  of  the  general  govoroment,  but  to  the  laws  of  the 
ether  states^  enacted  upon  the  same  subjectsy  which,  to  a  cer- 
tain extent)  they  partially  repeal*  A  doctrine  leaitiBK  to  audi 
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absurd  and  dangeroua  consequencesi  ought  to  have  something 
more  solid  to  stand  upoOf  than  a  constructive  grant  of  power. 

We  are,  upon  the  whole,  of  opinion,  that  the  law  under  which 
the  certificate  is  pleaded,  in  bar  of  the  action,  is  altogether  un- 
constitutional, for  the  reason  last  mentioned ;  and  is  so  in  re^ 
lerence  to  this  debt,  for  the  first  reason. 

We  desire  that  it  may  be  distinctly  understood,  that  we  do 
not  mean  to  give  any  opinion  on  the  subject  of  Insolvent  Laws, 
Acts  of  Limitation,  and  the  like,  because  they  are  not  now  before 
us ;  and  sufficient  to  the  day  is  the  evil  thereof.  We  have  in- 
troduced the  subject  of  Laws  of  Naturalization,  because  we 
find  that  subject  to  be,  in  all  respects,  precisely  like  that  which 
h  particularly  involved  in  this  taase. 

Judgment  for  plainHjr' 
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The  laws  of  Uie  several  states*  as  to  the  practice  and  proceedings  in  their 
Courts,  are  not  obligatory  on  the  Courts  of  the  TJnited  States;  and  tliere* 
fore,  the  Act  of  the  Assembly  of  Pennsylvania,  of  2d  January  1815,  as 
to  copies  certified  by  a  notary  public,  is  not  applicable  in  this  Court;  all 
proper  interrogatories  i^ust  be  answered  on  both  fides,  or  the  deposHioa 
cannot  be  read. 

If  the  interrogatories  are  hypothetical,  and  in  a  certain  ^ent  only  are  re- 
quired to  be  answered,  which  event  does  not  happen;  or  if  they  refer  to 
records,  which  must  speak  for  themselves;  they  need  not  be  answered. 

If  the  defendant  relies  upon  one  side  of  the  plaintiffs'  account,  to  establiali 
his  claim,  he  duAvnita,  prima foeUf  the  debit  side  of  the  account;  provided 
it  be  composed  of  items,  which,  by  the  form  of  the  action^  may  be 
recovered.  If  the  fonn  of  action  is  not  such,  he  may  use  the  eredits  to  de« 
feat  or  dipiinish  the  credits  claimed  by  the  defendant*  when  one  can  le- 
gally be  opposed  to  the  other. 

*  The  cases  decided  in  the  Circuit  Court,  for  the  Pennsylvania  District, 
fa  April  Term  1815,  and  until  the  decision  of  the  case  with  which  thii 
T«m  c(AiaienceS|  will  be  found  in  1  Petets's  Reports* 
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U.S.  bii  of  ezehange  be  drawn  by.  A,  with  Erections  to  cbai^e  the  amoant 
thereof  to  B,  and  it  is  accepted  geneiaDy,  and  paid,  the  drawer  ia  not  li»> 
ble  to  the  diawee  i  unleia  it  appear  that  B  was  the  agent  of  A«  and  the 
diieodop  to  ehax|pe  the  biU  to  him,  was  only  to  point  out  the  fund  from 
which  the  biU  was  to  be  paid. 

Action  on  fourteen  bills  of  exchange,  amounting  to  9918/. 
16«.  \0d.  sterling,  drawn  on  the  plaintiffs  by  the  defendant,  in 
&vour  of  different  persons,  and  paid  by  the  plaintiffs  for  ac- 
count of  the  defendant,  in  1809. 

The  plaintiffs,  established  merchants  in  London,  and  as  the 
agents  and  correspondents  of  the  defendant,  had  large  transac- 
tions with  him,  before  the  circumstances  which  gave  rise  to 
the  present  suit  took  place.  In  1808,  the  defendant  sent  a  ves- 
sel to  Gibraltar,  and  other  ports  in  Europe,  under  the  care  of 
Lewis  R.  firown,  with  directions  to  remit  the  proceeds  of  the 
cargo  to  the  plaintiffs.  Two  of  the  bills  of  exchange,  each  for 
one  thousand  pounds  sterling,  were  drawn  about  the  period  thia 
Tesael  sailed ;  and  the  plaintiffs  were  directed  ^  to  place  them 
to  the  account  of  Lewis  R.  Brown.*'  These  bills  were  ac- 
cepted generally,  and  when  paid,  were  charged  to  the  defend- 
ant, and  to  Lewis  R.  Brown.  Lewis  R.  Brown  remitted  tha 
proceeds  of  bis  cergo  to  the  plaintiffs,  and  went  to  London;  where 
he  became  intimate  with  the  plaintiffs,  had  transactions  with 
them,  on  his  own  account,  and  the  phdntiffs  opened  an  account 
in  the  name  of  Lewis  R.  Brown,  and  Nathan  Davidson,  in 
which  charges  were  made,  for  moneys  paid  for  the  separate  uss 
of  Brown  and  of  Davidson ;  and  moQcjs  were  credited,  which 
were  received  from  remittances  made  by  Brown,  for  account 
of  Davidson,  as  well  as  moneys  paid  by  Brown  from  his  own 
resources.  Although  an  account,  opened  with  Brown,  stated 
a  balance  to  be  due  to  him  from  the  plaintiffs,  yet,  it  appeared, 
that  this  balance  arose,  from  giving  him  credit  for  a  note  drawn 
by  him  in  favour  of  the  plaintifll;  which  note  was  never  nego- 
tiated by  them,  remained  unpaid,  and  Browh  was,  therefore. 

Vol.  m.  T  t 
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and  is  still,  a  debtor  to  a  larf^^e  amount  to  the  phdntiffs,  on  tlie 
close  of  accounts  between  him  and  them. 

The  defendant  claimed  a  credit,  fof  ail  8um«  which  were  re- 
ceived by  the  plaintiflfs  from  Lewis  R.  Brown,  and  remittances 
made  by  him ;  these  sums  appearing  to  have  been  received, 
by  accounts  produced  under  notice  to  the  plaintiffs,  and  which 
were  returned  with  a  commission  issued  to  London.  The  right 
of  the  plaintiffs  to  charge  him  with  the  sums  shown  to  have 
been  paid  by  the  same  accounts,  was  denied;  as  it  was 
stated,  the  defendant  had  not  come  prepared  to  examine  these 
charges,  the  action  being  instituted  on  the  bills  of  exchange 
only,  and  not  on  an  account  for  money  laid  out  and  expended. 
Taking  credit  for  those  sums  so  showo  to  have  been  received, 
and  deducting  the  two  bills,  for  one  thousand  pounds  each,  which, 
having  been  drawn,  as  stated  in  them,  <^  for  account  of  Lewis 
R.  Brown,"  were  therefore  alleged  to  have  been  paid  for  the 
account  of  Lewis  R.  Btx)wn  only ;  and  excluding  the  sums 
charged  in  the  same  accounts,  as  paid  by  the  plaintifis;  a  ba- 
lance would  be  due  to  the  defendant. 

The  accounts  were  intricate  and  involved;  and  sums  which 
were  charged  in  some  instances  to  Brown  and  Davidson,  were 
afterwards  charged  to  the  separate  accounts  of  both  or  one  of 
them.  It  appeared,  however,  that  advances  had  been  made  by 
the  plaintiffs  for  insurances,  and  that  the  defendant  and  Lewis 
R."  Brown  were  debtors  to  a  considerable  amount,  before  remit- 
tances were  received  from  Lewis  R.  Brown  or  the  defendant; 
ahd  that  the  two  bills,  each  of  one  thousand  pounds,  had  been 
accepted  by  the  plaintiffs  before  they  received  the  remittances. 
*  The  defendant  contendeo,  that  the  two  bills,  each  for  £  1000, 
having  been  drawn  for  account  of  Lewis  R.  Brown,  and  paid  by 
the  plaintiffs,  were  not  to  be  charged  to  him ;  and  cited  Kidd 
on  Bills,  97,  and  5  Com.  Dig.  Title  Merchant,  a.  5.  A  bill 
drawn  on  account  of  a  third  person,  and  accepted  for  his  account, 
if  such  third  person  fail  in  providing  funds,  the  drawee  who  pays 
it  has  no  claim  on  the  drawer. 
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If  the  draw'ee  does  not  choose  to  accept  a  bill  so  drawn,  he 
may  protest  it ;  and  if  he  afterwards  pay  it  for  the  honour  of 
the  drawer,  he  may  thus  make  the  drawer  liable. 

It  was  also  claimed  for  the  defendant,  that  the  plaintiffs  had 
no  right  to  connect  the  defendant  and  Lewis  R.  Brown  together 
in  an  account;  and  that  the  charges  made  in  the  accounts  thu§ 
stated,  were  not  evidence  against  the  defendant,  but  the  defend-* 
ant  might  make  use  of  the  items  credited  in  the  accomits  as 
evidence  in  his  favour. 

On  the  part  of  the  plaintiffs,  it  was  admitted,  that  if  the  two 
bins,  each  for  £  1000,  had  been  accepted  and  paid  for  account 
of  Lewis  R.  Brown,  they  could  not  be  afterwards  charged  to  the. 
defendant ;  but  that  these  bills  were  in  fact  drawn  for  the  ac- 
count of  tYic^filaintiffs^  and  that  the  direction  to  pay  them  for 
the  account  of  Lewis  R.  Brown,  was  only  given  to  designate 
the  funds  from  which  they  were  to  be  paid,  which  were  the  re- 
mittances to  be  made  by  Lewis  R.  Brown  out  of  the  defendant's 
property  under  his  charge.  The  plaintiffs'  counsel,  to  show 
that  the  direction  to  place  a  bill  to  the  account  of  any  one  was 
of  no  consequence,  and  that  the  real  state  of  the  transactions 
would  not  be  altered  by  such  direction,  cited  Chltty  on  Bills, 
55.  The  defendant,  it  was  said,  could  not  make  use  of  the  ac- 
counts produced  by  the  plaintiffs,  without  admitting  these  ac- 
counts as  firima  facie  evidence  of  the  charges  made  against 
him  in  these  accounts,  he  being  at  liberty  to  disprove  these 
charges  by  evidence ;  and  having  offered  no  such  evidence  to 
the  jury,  these  charges  were  to  be  conshlered  as  proved. 

'It  was  also  contended,  that  the  plaintiffs  had  a  right,  when  - 
they  received  remittances  and  payments  from  Lewis  R.  Brown, 
to  appropriate  the  amounts  to  the  payment  of  advances  made 
by  them,  on  the  principle  of  law  which  authorizes  the  payment 
of  either  of  two  accounts  or  debts  due  by  the  payer  to  the  re- 
ceiver, as  the  receiver  may  think  proper  to  apply  the  same,  un- 
less particular  directions  to  the  contrary  are  given  at  the  time  of 
pa3rment.  The  defendant  had  received  the  amount  of  the  bills ; 
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and  if  thfty  were  drawn  for  the  separate  account  of  Lewis  R. 
Brown,  be  might  show  the  fact  hj  bis  correspondence. 

In  the  course  of  the  trial,  a  copy  of  an  account  current,  cer- 
tified by  a  notary  public  «Uo  be  a  true  copy  of  an  original  ac- 
count produced  before  him,*'  was  offered  in  evidence  by  the 
defendant,  the  plaintiff  having  failed  to  produce  the  original 
after  notice,  and  his  counsel  declaring  he  had  not  the  same. 
The  Act  of  the  Assembly  of  Pennsylvania,  making  the  certifi- 
cates of  notaries  evidence,  was  cited,  in  support  of  the  clum  to 
the  admission  of  the  paper. 

The  Court  rejected  the  evidence,  and  adopted  both  the  ob« 
jections  made  by  the  plaintiffs'  counsel.— First,  that  the  Court 
are  not  bound  by  any  Acts  of  the  Assembly  of  the  state,  regu* 
fating  the  mode  of  proof,  but  only  by  general  laws* 

Second,  that  a  copy  of  an  original  may  be  praduced ;  but  ii, 
must  be  sworn  to  be  a  copy,  and  not  so  certified. 

An  objection  was  made  to  reading  the  examinations  of  wit- 
nesses taken  under  a  commission  to  LoQdon ;  on  the  ground 
that  all  the  interrogatories  which  accompanied  the  commission 
had  not  been  put  to  the  witnesses.  The  Court  stated,  that  it 
had  bec^  decided  that  ei^ch  question  must  be  put  to  every  wit- 
ness. The  questions  which  accompany  the  commission  are 
important  to  both  parties,  and  other  questions  are  frequently 
pot,  on  the  supposition  that  all  will  be  answered. 

It  appearing  to  the  Court  that  an  answer  by  the  witness  to 
one  of  the  interrogatories,  which  had  not  been  put  by  the  com-^ 
^issioners,  would  not  have  been  legal  evidence,  the  Court  al- 
lowed the  examination  of  the  witness  who  had  answered  the  re- 
maining interrogatories  to  be  read. 

IVjiSHtJ^GTOMy  Juatkcy  charged  the  Jury.  This  is  a 
question  of  account,  and  the  Jury  will  not  expect  aaustance 
from  the  Court ;  they  will  examine  the  accounts,  and  form  an 
opinion  from  them. 
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Tliera  are  two  or  llirae  qoMfioiiB  on  which  the  opimon  «f 
the  Court  is  reared. 

First,  as  to  credits  daiflied  bjr  the  defendant,  taken  from  the 
accounts  of  the  plaintifili»  and  the  debits  in  those  accounts. 

The  principle  of  bw  is,  that  if  the  defeadaot  is  not  prepared 
to  prove  credits^  but  relies  for  their  proof  oa  the  plaintiffs'  ac- 
count, the  plaioyfTcaB  call  on  him  to  admit,  prima  faHej  the 
debits;  but  it  is  competent  to  the  defendant  to  show,  by  evidence, 
that  the  debits  were  not  properly  made.  This  applies  in  every 
case,  in  which  a  defendant  makes  use  of  credits  in  the  plaintiflTs 
account. 

The  plaintiffs  in  this  case  might  have  inserted  money  counts 
in  their  declaration;  and  if  the  defendant  had  availed  himself 
of  the  account  of  the  plaintiffs,  the  plaintiffs  could  say,  you  have 
admitted  the  debits,  firimafacicj  and  you  must  disprove  them. 
This  action  is  brought  on  bills  of  exchange,  and  the  plaintiffs 
cannot  recover  on  the  debits  in  their  account  j  and  must  recover 
on  the  bills.  But  if  the  defendant  avail  himself  of  the  credits, 
the  plaintiffs  may  bring  in  the  debits  of  the  account,  the  de- 
fendant having  used  the  account  to  show  debits. 

Another  question  is,  admitting  that  the  debits  are  made  out, 
can  the  defendant  avail  himself  of  them  against  the  bills  of  ex- 
diaoge? 

It  is  a  principle  of  law,  that  payments  may  be  applied  to  any 
account,  unless  special  directions  are  given  for  their  applica- 
.  tion  when  they  are  made ;  and  if,  when  the  credits  were  give^, 
there  was  an  account  between  the  parties  other  than  the  bills, 
they  miqr  be  applied  to  that  account.  With  respect  to  the 
J§3000  and  the  j6790,  the  jury  must  determine  from  the  accounts. 
With  respect  to  the  two  bills,  for  £  1000  each,  there  is  much 
difficulty  as  to  {acts,  but  none  as  to  the  principle  of  law;  that  if 
a  bill  is  directed  to  be  charged  to  a  particular  account,  other 
than  that  of  the  drawer,  and  is  paid,  it  is  not  to  be  charged  to 
the  drawer. 

But  the  jury  have  not  all  the  evidence  which  might  have 
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been  giveD,  to  show  thb  actual  state  of  the  transaction,  such, 
particularly,  as  the  letters  of  the  defendant  to  the  plaintiffii.  No 
evidence  has  been  given,  to  show  that  the  defendant  was  the 
agent  of  Lewis  R.  Brown  to  draw  bills  for  him,  and  Brown  may 
Aave  been  a  principal  in  the  transaction. 

The  Court  will  say,  that  if  the  bills  were  drawn,  and  Brown's 
name  used  only  as  the  agent  of  the  defendant,  tJfit  general  prin- 
qiple  of  law  will  not  apply. 

Verdict  for  1615  dollar9y  85  cenf. 

J.  R.  Ingersoll,  for  the  plaintiffs. 

Rawle,  and  Tod,  for  the  defendant. 
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Indictment  for  resisting  the  marshal  of  the  United  States,  in  the  ezecutioii 
of  a  warrant  issued  by  the  Judge  of  the  District  Court  of  the  Unitad 
States. 

The  22d  section  of  the  Act  of  Congress,  passed  on  the  SOth  day  of  April 
1790,  for  the  ponishment  of  certain  crimes,  includes  every  species  of 
process,  legal  and  judida],  whether  issued  by  the  Court  in  aesnon,  o^  by 
a  Judge  or  nagistnle,  Aotiog  in  that  capaci^  out  of  Court,  in  the  exe- 
cution of  the  laws  of  the  United  States. 

On  a  count  in  the  indictment,  for  resisting  the  offioer  of  the  United  States^ 
it  is  not  necessaiy  that  the  person  resisting  should  use  or  tfareatea 
violence. 

1  HE  defendant  was  indicted  for  resisting  and  opposing  the 
execution  of  process,  issued  against  him  by  the  Judge  of  the 
District  Court  of  the  United  States,  for  the  Pennsylvania  Dis- 
trict ;  suid  for  an  assault  on  the  deputy  of  the  marshaly  when 
endeavouring  to  execute  the  process. 

The  indictment  was  founded  on  the  3Sd  section  of  the  Act 
of  CongreaSf  passed  April  30th  1 790,  entitled,  (<  An  Act  for  the 
punishment  of  certain  crimes  against  the  United  States.'* 

The  22d  section  provides,  that  « if  any  person  or  persons 
shall  knowingly  and  wilfully  obstruct,  resist,  or  oppose  any  offi- 
cer of  the  United  States,  in  serving,  or  attempting  to  serve  or 
txiGSgft  any  mesne  process  or  warrant,  or  any  rule  or  order  of 
the  Courts  of  the  United  Sutes,  or  any  other  legal  or  judicial 
writ  or  process  whatsoever;  or  shall  assault,  beat,  or  wound  any 
officer  or  other  person  duly  authorized,  in  serving  or  execut- 
ing any  writ,  rule,  order,  process,  or  warrant  aforesaid ;  every, 
person  so  knowingly  and  wilfully  offending  in  the  premises^ 
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shall)  on  conviction  thereof,  be  imprisoned,  not  exceeding 
twelve  months,  tnd  fined,  not  exceeding  three  hundred  dol- 
lars." 

It  appeared  in  evidence,  that  some  time  in  November  1817, 
John  Sisk,  one  of  the  deputies  of  the  marshal  of  the  District, 
having  a  warrant  from  the  Judge  of  the  District  Coort  of  the 
United  States,  for  the  Pennsylvania  District,  hf  which  he  was 
commanded  to  «rrest  the  defendant,  and  bring  him  before  the 
Judge,  went  into  Montgomery  county,  where  the  defendant  re- 
sided ;  and  on  his  attempting  to  execute  the  w^ant,  the  defend- 
ant restated,  in  a  violent  and  abusive  manner,  refused  to  accom- 
pany him,  and  with  a  hold-&st,  an  instrument  of  kon,  used  by 
cabinet-makers,  (which  was  the  business  of  the  defendant,) 
raised  against  t^e  officer,  obliged  him  to  desist,  and  to  abandon 
the  attempt  to  take  him  into  custody. 

Mr.  Kittera,  for  the  defendant,  contended— that  the  provi- 
sions of  the  Act  of  Congress,  apply  only  to  resistance  of  the 
process  of  the  Court9  of  the  United  States;  and  not  to  a  re- 
sistance of  a  warrant  issued  by  a  single  Jndge  of  the  Courts  rf 
die  United  States.  The  resistance  of  the  process  of  a  Judge, 
is  punishable  by  the  laws  of  the  state  of  Pennsylvania;  and  the 
defendant  should  have  been  indicted  and  tried  before  a  Court 
of  the  county  where  die  offence  was  committed. 

Ingersdil,  District  Attorney,  considered  the  law  of  the  Unit- 
ed States  as  intending  to  provide  against  and  punish  sll  di- 
stinctions, resistance,  and  opposidon  to  any  process,  issued 
under  the  authority  of  the  United  States,  by  a  single  Judge,  ss 
well  as  by  a  Court. 

By  the  Act  of  Congress,  passed  3Sth  Pebruary  IfSjdihe 
marshals  of  the  United  States  have  the  same  powers  to  i^e* 
cute  process,  as  is  possessed  by  sheriffii*  officers,  or  their  depu* 
des;  and  the  sections  of  the  Judiciary  Law,  give  to  the  Dis- 
trict  Judges  of  the  Courts  of  the  United  States,  authority  to 
issue  jlrscest  for  entsting,  imprisomng,  er  buUng  persooft 
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fgltarfiMd  m^  oSbp^m  itfaidtt  tbe  Ui]|led.State8.  In  Ckhty't 
Gmi|i«tl  lamt'  "^  M  'ProfieBfi  ^in  the  UileKy  refiei*  to  *^r«^ 
cf««  i^ponst  o/StisAmnk^  m  ihA  bo<l|r  •f  tli4  ^oHk,  and  tbatproo 
06ia  U  donari^od  aH  fi^m^juvanl  to  irra8t.»  person  Qhargtd  with 
ia  offeM0^  Uid^JMiui  €«Astr««iioo  ipikteiW^  i^  hr  the  Uniu 
•d  StaMii^ia-^<w9^ct|  th^^teciilion  of  a  writ  «f  AoAm*  angkttJy 
ifMued  bf  a,Ji4c^  «#  tlit^United  StateS}  coOkT  be  Oppoied  and 
fytU8««d,  a»d«ih.e  ^ijeel  of  tlie.wt  could  be  defeated  with  iiQ^ 
punity.  PffWiat^  «|ider  tlMiawa.of  the  Unined  Stateat'cefaaive 
to  fiigilliia  fwM>  jiiaii«v^f  unit  fkgiciliea  loom  Uboiar,  always  is* 
sued  by  a  siogle^iidgoi  vwqgld  J>econif  uaokaa^  and  withoot 
power;  as  t* -Cfiipofle  tb^.«MieiilMa  tbecwrf/  wo«id  not  bo  aa 
joCfence.  i  «  < 

>  fr.4^iif,^  JCOA;  JM«ci|^»  ddivwed  tfie  o{»vi^i»  of  the  Coiirt. 
It  13  comandei  io  lUa  one,  on  Um  part  of  4^0  dMMant,  that 
if  the  faela  aao  ffft^^d  against  him^  still  the  caae  cantot  be  cog^ 
liortllffi  hnfcri  tk^  Coiiflt  afld  that  it  is  not  a  case  descrilied  in 
tira  Aoi  of  Comgmms^  ITheftvgtMnoat  is,  that  the  Act  of  Coa^ 
greao  appliea  only  to  ^raoeao  wnoi  bf  Cminm  ik  the^  UniufI 
S*at«i»attd  l|^t  to  chat  whieh  may  have  bf^n  iBs««4  W  ^  ^<tg«t 
a>a»JhOTai»rrvtiaat  ffeaiatatice-of  the  procons  issued  by  a  Judgo^ 
is  not  an  offeAce  against  the  statute.  If  this  is  the  right  coiH- 
sfruelND'of  tka  lavt  the  counsel  fot  this  defendant  is  eatitled 
Id^sll  diiMiQik  of  having  made  the  discoipery;-  for  such  li>coA» 
sUNMiioB  never^before  was  given,  or  coQte#ded  for.  If  such  a 
UMAlaaieo  la  apt  an  offence,  for  which  a  ftersoa  can  be  prose-  '; 
'  Wt^ft  la  boner  that  all  the  criouaal  law  be.icruck  out  frofli 
iy^Hpt#a  Soofe » as  it  ia  there  only  to  show  the  debiHtjr  of  the* 
ti3Rt  gmfmfBumt,  No  raaa  can  be  brought  for  trial  before 
tbe  fcuit^witbiopUpffoceaa;  and  if  he  c|ln  resiiitit  with  i|npa«-' 
nltyyrheeaafipt  b»  t)"9«fgl»t  itt  aU^  and  he  Q^ay  resist  ev<r)r  law  e^ 
tbue  Uaiwi  S«iiM;wliK>i^ty/. 

The  remedy  ptoposed  is,  thaai^  Courts  of  tbe  stiie  miy 
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punifih  for  such  r^Mtaffice.  '  It  ia  not  ackftiu^,  ^  deni^  the* 
ttate  Coupfts  have  such  powers;  biit.lC  no  fi«afie«ftfi9n'i0  giT<» 
by  the  g^neml  goteftstneitt  to  th^^  oflker»;  k  w!H  require  no 
prophet  to  show  triiat  #iH^  ie  th%  rtmiM  b^such  an  alnuidoa^ 
ment  of  ill  tie  litifhtft  of  the  United  SteteW «  This  is  not  the 
<;oiiit«ecdim ;  ami  ettong  lattgiii%if#rlhM  he  rtfceaiu^Hier  show 
it  to  be.  1  he  firk  part  of  the  section^  applkia  -to  process  of 
Courts,  and  to  judidal  writs  issued  hf  the  lhmll»Q(the  tJnk* 
ed  States.  Was  k  ever  before  denied^  th«t  a  w^Urrant  is  pro- 
cess ? — and  k  is  not  deftie^,  that  the  Jndgerwhi*  issued  the  war- 
rant in  this  cafbe,  had  a  right -to  l^ee  k« 
*   The  last  part- of  the  sectioa  is  osetf  to  inrii^  411  legal  pro- 

'cess  in  the  iisnds  of  an  olftcer  df  «the  l/miNi  StsSos;  and  ihm 
legislatufs  did  not  mean  to  confine  it  hi  any  degree.  The  ex- 
pressions are  <ff asisteitt  wkh  the  |ssliey  of  che^  law«  and  the 
4rords  are  general,  to  comprehend  dl  daseiiptkMw  of  prooesa 
whatsoever.  ',  ' 

The  jury  are  the  judges  of  the  fiM^ts;  tnitHUf  wiH  say  if  t!^ 
ficts  are  proved.  The  Couai  will  say,  ao  Hhei^  is  a  point  of 
law  involved,  •thatif  the  Wttneto^s^^N*  tiie  prosecatlaii  si«  be- 
Reved;  a  clearer  case^  cannot,  in  4he  opinion  of  tfie  C^ust,  he 
presented,  of  resistsffce  and  opposkion  lo  proeesS)  togalfy  k  the 
hands  of  the  marshal. 
'.    Tile  officer  proceeded  in  the  formal  way^  redd  the  IrliiWpt/  > 

^  ahd  required  that  the  dol^dant  should  come  With  hkn  «o  n&- 
ladelphia;   the  def^dant  refused  to  come,  would  net  eo«ae» 

/and  the  refusal  is  accompanied  with  resistance.  The 
charged  against  the  defendant,  is  a  distinot  otfawce;  aad 
jprovisioni  of  the  first  part  of  the  law,  do  nol  fo^aire  Hfjil  ^ 
assault  shall  he  committed,  in  order  to  eoa^^leie  tte  oSeiio«» 
It  was  the  duty  of  the  defendant  io  eonsa  is^kh  the  atteer  i 
and  if  he  says  he  *^  not  xome,  and  does  wot  ^onse,  IhiaHa 
a  resisiance^of  the  oAcer,  witbki  the  prahlhMito  ^  Hm  hw, 
l»d>ni»  excuse  will  sarte  hiai/ 


■   • 

« 


• 


%^  ■         '        .  ' 


* 


Anw.  TMii;  ittf. 


"m   ■    mmfJkr^tmm^ 


^m^^^t^rm^ 


9» 


Hie  Unitad  Btttea  «•*  Lakina. 


Tte  Court  mf  QDlhinf  about  the  secand  count,  which 
^A'gtt  »  aiAi|lt  OD  the  oAeer;  for  if  tii«  witaessM  for  tho 
prosecution  are  believ«4»  it  ia  ff  Uttla  inportaiicey  aa  iHb 
punishment  of  Hie  ofcnae  la  the  aamei  wk0tfMr  ii  haa  been 
accompanied  with  an  assault  of  not.  .  >      -   , 
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The  United  State*  vs,  Howard  k.  Besbee. 

luJiiiiMut  te  cmMietmf  with  pif«l<i%  Imowing  them  to  h%  goiHy  ts 
such.  « 

The  crimw  of  pincy  mentioned  m  tlie  8th  soctian  «f  the  AeC  for  the  pu- 
nishment of  certAin  Crimea^  passed  30th  of  April  1790^*^  >*^  **  s^c 
committed  by  citizens  of  tKe  United  Statefl,  or  on  boArd  of  vetels 
of  the  United  States ;  aiid  therefhre,  the  10th  and  lltlT  sectione,  ts  to 
accessarieii,  refer  to  the  ^cts  df  piracy  menHoned  inthe'^th  section. 

A  confederacy  by  citizens  «n  land#  \>r  on  bowl  of  m  Aitencan  Teasel» 
ibrttk  sea  robjbers,  m  pkates,  hy  tie  li^irs  of  mijpiii  »  erthe  yielding  up 
of  A  Tassel  by  aiSitipen  to  such  piautes,  is  wjtliia  the  ppvisiooft  gi  the 
8th  section  of  the  Act  af  Congress. 

An  endeavour  by  a  mariner  to  corrupt  the  master  of  the  Tesael,  and  to  in- 
duce him  to  ^  over  to  such  pirates^  is  within  the  i^ttnfiaions  ef  the  8th 
section  of  the  laif .   * 

To  establish  tlie  crime  of  conlbderacy,  there  muit  Be  eiiie  proof  ol 
nal  inteiitionatn  the  peraih  charged. 

The  liK)gttage  «f  liie  12tb  section  of  Ihe  Ifer  m]|(^e%  compact  end 
tion  with  4be  pirate^  |ui<«^eU  ig  lelation  to  £he  past^  as  to  the  l^tAire. 
Any  intercourse  with  them,  which  is  calculated  to  pronftrte  their  viewa.^ 
in  within  the  provisioni  of  the  law. 

Indictment   for  consulting,  combining,  ccmfederatingj      \ 
and  corresponding,  with  certain  pirates  and  robbers  on  the  seas,    ■ 
the  defendants  knowing  them  to  be  guilty  of  piracy  and  rob- 
bery. ^' 

The  nl^erial  facts  in  the  cause,  as  acknowledged  by  tbftjJe- 
iendants,  (for  there  was  no  other  testimony  given  to  nvij^tn 
the  indictment)  was,  that  on  the  lOlh  of  July  18 If,  the  dc- 
fisndants,  being  branch  pilots,  belonging  to  tke  Delaware  bl^- 
and  river,  spoke  a  small  black  schooner  at  tea,-  s^bout  twenty 
miles  south  of  the  Cap6s  of  Delaware,  boundj  a^tte  said,  from 
New-Ofleans  to.  New-York.  The  defendants  ^ked  the  ^«r- 
sons  on  boards  if  they  would  accept  of  ;8bme  fresh  ^h»  which 
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thev  eoaaemed  4o  do»  «^d  gare  ^e  deibndants,  ki  return^  ao«M 
fin.  This  wts  acttid  bf  otiner  vitniMfesjt^d^  bip  i*  cotntfiofi  m» 
cuVrence,  wJwii  ships  ttim  ssa  .aritf  asm  wiA  bj  pIlK  boats^  aaA 
is  considereil  att  m  mere  intetbaiif^  •£  smUIAbb.  Wfulst  !*• 
defendaQts^rers  alocigside  of  the  sehooiMi^  ^m  apparent  cotn- 
mi^Mdt  of  4ie!^  oMred  tliem.  So6o  doHars,  to  \$aA  them  and 
tlMr  cfccts  somowhere  on  the  Delaware,  wMbfr  thf  defcndaais 
refused)  cotisHkting  the  coaduct  and  appearance  of  those  per* 
sons  to  be  sus{>l^ioos,  and  feani%»  that  by  acceding  to  their 
proposal)  thef  might  incot  the' risk  or  a  forfeiture  of  their 
boat,  and  expose  themsehrsa  to  a  prosecution,  which  might  de* 
prire  thei^'oi^  thisir  l^vty.  Tfte  detenjants  then  determined 
is  S€!ek  a  halftone  nitkhi  the  bay  of  DekPirsre,  on  account' <tf 
the  weath^,  which  was  threatening;  and  taking  that  cottisc) 
\ho  black  schooner  set  all  her  sails,  and  followed  the  track  of 
tlie  prlot  boat.  Thd  defendants  bad  been  previously  re<^ested 
1»  oend  a  pilot  oh  board,  the  schooner,  which  vhey  dedin- 
addling.;  butHhiqf  peNniited  her  to  foSow  them  in^  around 
die  foikt  of  Ga^  <May,  wfiere  bdth  vessels  came  to  anchor. 
tht  deduriSaats  ilieh  #anr  ow  board  the  schoonerf  and  demanded 
4h  osnal  pthdiage  to  which  th6y  weredotitled,  wbero  the  pilot 
^  serves  as  a  gtHdotb  a  vessel  ln|o  the  bay,  which  was  refused} 
.but  thO  eoHAdander  of  the  schooner  offered  th€  defoidabls 
sixty  doUacs  f(ft  th<fir  skiff,  to  enable  him  to  land  his  crew  and 
eargoii  This  wa^  refased  by  the  defendants,  who,  having  uA^. 
ftsMnMe  suspicions  of  the  persons  on  board  of  the  sehooner/ 
>  detelmfaied  lo  have  nothing  To  do  wkh  them.  Those  fMnraoiia 
then  declaiisd,  that  they  would  take  the  skiff  by  force,  whidh 
.  tSlgf  actompMshcd ;  and  they  conveyed  themselves,  five  trunks, 
and  ated^of  Si5ecie,'to  a  small  dshing  vessel  lying  at  some  distao^ 
ftoi»  dtom,  which  they  had  previously  ascertained  would  r#> 
ccive  them  and  Iboir  baggage  on  board,  and  convey  them  u^ 
the  Delaware*  ^Before  th«  departure  of  those  men  frpm  thd 
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to  establish  such  a  usage;  and  we  are^  therefore,  of  opinion^ 
that  the  only  ground  for  admitting  this  contested  charge,  is  the 
implied  agreement  between  the  parties ;  should  the  jury  be 
aatisfied  that  the  accounts,  adding  the  interest  to  the  balance 
of  principal  and  interest,  were  regularly  transmitted  to  the 
4efiHKkintB>  and  wefe  aequieaced  is  by  them. 


Vol.  hi. 


Yy 
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Peirce  &  McDonald  va.  West's  Executor. 

In  equity.  Where  leare  is  giTen  to  amend  the  bi]l»  it  sbovld  state  only  •• 
much  of  the  original  biU,  as  may  be  necessary  to  introduce  and  to  make 
intelligible  the  new  matter,  which  should  alone  constitute  the  chief  mat- 
ter of  the  amended  bill. 

The  amendment  should  be  by  a  separate  bill^  and  not  by  interUmng  the 
original  bill. 

The  amended  billVhould  caD  on  the  origmal  defendants  to  answer  the  new 

matter,  or  on  Uie  new  parties,  if  any,  to  answer  both. 

• 

Upon  a  rule  obtained  by  the  defendants,  to  show  cause  why' 
the  amended  bill,  filed  in  this  case,  should  not  be  referred  to  the 
master  for  impertinence  ;  it  appeared,  that  after  all  the  origi- 
nal defendants,  except  two,  had  answered  the  bill,  the  plaintifiW 
obtained  leave  to  amend,  by  making  new  parties.  The  new 
bill  contains  all  the  matter  of  the  original  bill,  together  with 
that  applicable  to  the  new  parties,  and  calls  upon  all  the  defend- 
ants to  answer  this  bill. 

WASHIJ^G  rO.V,  Justice.  The  rule  is,  that  the  amended 
bill  should  state  no  more  of  the  original  bill,  than  may  be  ne- 
cessary to  introduce,  and  to  make  intelligible  the  new  matter, 
which  should  alone  constitute  the  chief  subject  of  the  bill. 
The  reasons  for  this  rule  are  obvious.  Not  only  is  the  incor- 
porating of  the  old  bill  into  the  amended  bill  unnecessary,  but 
it  increases  the  costs,  and  exposes  the  defendants,  particularly 
those  who  have  answered  the  original  bill,  to  the  trouble  of 
searching  out,  and  separating  the  old  from  the  new  matter;  at 
the  peril  of  having  their  answer  exce))ted  to,  if  any  mistake 
should  happen,  and  all  the  matter  of  the  amended  bill  should 
not  be  answered. 

The  amended  bill  calls  upon  the  original  defendants  to  an- 
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awer  iV,  and  upon  the  new  defendants  to  answer  both  that,  and 
the  original  bill. 

Wherever  leave  to  amend  the  bill  is  granted,  it  is  more  pro- 
per to  file  an  amended  bill,  than  to  interline  the  original  bill ; 
particularly,  if  some  of  the  defendants  had  before  answered  that 
bill. 

The  rule,  therefore,  must  be  made  absolute.  But  on  motion 
of  the  plaintiffs'  counsel,  leave  was  granted  to  file  a  new  amend- 
ed bill,  comprising  only  the  new  matter,  instead  of  referring 
the  bill. 

Cases  cited  by  the  plainti£b'  counsel,  Hinders  Prac.  By  the 
defendants'  counsel)  Hanis,  C.  P. 

» 

Levy,  find  Tod,  for  plaintiffs. 
Binney,  and  Chauncey,  for  respondent. 
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CaMPBBLL's   LV9SBB  V9.   HARfEE   k   CoNWA?. 

Theretunicyftlienianhaloftiiefleificeofadeclafttifn  in  ejectaent,  tlat- 
ing,  that  be  had  shown  it  to  one  defendant,  and  deliyer^  a  copy  of  it  it 
the  dwelling  bouse  of  the  other,  in  the  pB^sence  of  his  wife,  is  not  saffi- 
cient ;  as  a  copy  should  have  been  left  at  the  dwelling  of  both  defendanta, 
and  the  notice  should  have  been  read  or  explained  by  the  marshal,  and 
the  return  should  have  stated,  that  the*defendants  were  tenants  in  pos- 
session. If  all  the  defendants  in  ejectment  hihabit  A'e  same  house,  and 
this  appears  by  the  marshal's  return,  it  is  suiRcient  to  delivtf  one  copy. 

An  affidavit  of  service  is  only  necessaiy,  ip^iere  the  aeiri^  is  not  inad«  by 
an  officer  of  the  Court. 

Where  a  rule  on  the  tenant  in  possesnon  can  be  taken*  and  the  effect  of  a 
judgment  under  such  a  rule. 

JtlULE  to  show  cause  why  the  judgment  should  not  be  opened) 
and  the  habere  facias  fiosteaeionem  issued  thereon,  set  aside.  The 
material  reasons  assigned  were,  that  a  copy  of  the  declaration 
was  not  left  with  Harper,  one  of  the  defendants;  and  that  it  did 
not  appear,  by  the  marshal's  return,  that  the  defendants  were 
tenants  in  possession.  It  was  further  objected,  that  the  mar- 
shal's return  was  not  sworn  to ;  and  also,  that  the  notice  an- 
nexed to  the  declaration,  referring  to  the  whole  of  the  term, 
and  not  to  the  first  day  of  it,  the  defendants  have  the  whole 
term  to  appear  in ;  and,  therefore,  that  judgment  by  defintlt 
was  improperly  entered  at  that  term.  Cases  cited,  Ranaing. 
153.  158;  165.  328.    Sellon,  399.    Bull,  N.  P.  97. 

It  was  answered,  that  the  affidavit,  on  which  this  rule  was 
obtained,  acknowledges  that  Conway  was  duly  served  with  the 
declaration,  and  denies  that  Harper  was ;  which  is  contrary  to 
the  return  of  the  marshal.  The  affidavit,  therefore,  taken  in 
connexion  with  the  retufn,  shows,  that  the  declaration  was 
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senred  on  both  defendantsy  as  wdl  at  that  they  wera  tetianta 
in  posseBsion. 

The  service  need  not  be  sworn  to,  unless  wben  the  dotf  is 
performed  by  some  person,  6ther  than  a  sworn  officer  of  the 
Court. 

The  judgment  by  default  was  rendered  on  the  13tb  oC  May, 
1415,011  a  twenty  days'  rule,  obtaitted  on  the  ITth  of  April.  It 
waa  said  to  be  the  uniform  practice,  to  obtun  the  rule  to  appeal* 
and  plead  at  the  commencement  of  the  term,  and  to  enter  the 
judgment  after  the  expiration  of  the  time,  subject,  however, 
to  be  set  aside  upon  the  appearance  of  the  defendant  on  any 
day  of  the'Sefwk>n*  That  it  is  not  the  practice  to  serve  the  de« 
fiinda^t  with  a  nodce  of  this  rule. 

WASHIJ^Q  TOJ\r^  Ju9ticey  delivered  the  opinion  of  the  Court. 
Alttaough  this  judgment  may  have  been  entered  upon  an  insuf- 
ficient return  of  the  service  of  the  declaration,  yet,  if  the  defend* 
ants  acknowledge,  in  their  affidavit,  enough  to  supply  omissions, 
and  to  care  defects  in  the  return,  the  Court  will  not  set  aside 
thejudgmeat.  But  this  is  not  done  in  the  present  case.  The  re- 
tam  of  service  by  the  deputy  marahal  states,  that,  on  a  partictt* 
lar  day,  he  served  the  ejectment  on  Harper  and  Conway,  by 
9komin^  th€  original  to  Harper,  and  by  delivering  a  copy  at 
the  dwelling  house  of  Harper  and  Conway,  on  the  premises, 
said  Conway  being  absent,  and  the  copy  left  in  the  preaence  ef 
his  wile. 

This  return  is  clearly  defective  in  not  stating  that  a  copy  of 
the  declaration  was  delivered  to  Harper,  and  that  another  copy 
was  delivered  to  the  wife  of  Conway,  and  that  the  notice  was 
read,  or  explained  severally  to  them.  It  is  also  defectivcf  in  not 
stating,  that  Harper  and  Conway  were  tenants  in  possession. 
It  is  true,  that  where  both  defendants  inhabit  the  same  house,  it  is 
sufficient  to  deliver  one  copy  of  the  declaration;  but  it  does  not 
appear,  with  certainty,  that  Harper  and  Conway  residea  t^ 
gether;  nor  are  any  of  the  above  objections  removed  by  the 
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affidavit  of  the  defendants ;  whick  merely  states,  that  the  eject- 
ment was  served  on  Conway  only 9  and  not  on  Harper,  who  was 
then  m  possession  of  one  half  of  the  premises.  But  it  does  not 
appear  from  this,  that  the  two  defendants  resided  together,  or 
that  Conway  was  in  possession  of  any  part  of  the  premises. 

Tb&Couit  will  never  grant  a  judgment  by  default  in  fject- 
ment,  or  permit  it  to  be  citfried  into  execution,  where  it  hai 
been  im providently  obtained ;  unless  it  appeat^,  that  the  tenants 
in  possession  had  full  notice  of  the  suit,  and  of  what  they  are 
required  by  the  notice  to  do.* 

There  is  no  weight  in  any  other  of  the  veaaona  assigned  for 
setting  aside  this  judgment.  An  srfBdavk  of  the  servke  of  the 
declaration  is  not  necessary,  where  the  duty  is  performed  by  a 
sworn  officer  of  this  Court. 

It  is  peiiectly  regular,  to  take  a  rule  upon  the  tenants  in 
possession  to  appear  on  some  day  during  the  Court  to  which 
the  declaration  is  returned,  and  to  sign  judgment,  if  such  ap- 
pearance be  not  entered  within  the  period  prescribed ;  reserv- 
ing, however,  to  the  tenants  in  possession,  the  right  to  set  aside 
the  judgment,  if  an  appearance  be  entered  afterwards,  and  dur- 
ing the  same  time  when  the  session  of  the  Court  tontinues  be* 
yond  the  period  mentioned  in  the  rule.  Thu  rule  need  not  be 
served  on  the  tenant  in  possession,  as  it  is  his  own  fault  if  he 
does  not  cause  his  appearance  to  be  entered  during  the  Court 
to  which  the  notice  refers* 

Rule  mu9t  be  made  absolute. 

Shoemaker,  for  the  rule. 
Rawle,  against  it. 

*  If  the  pbdntiiF's  attorney  would  always  sabjmn  to  the  ncrtioe  the  fbm  of 
the  return,  where  it  is  to  be  made  by  the  marshal,  or  one  of  hia  officers ;  or 
of  the  affidavit,  when  the  declaration  is  served  by  any  other  peiwm;  there 
would  seldom,  if  ever,  be  occaaon  for  objections  of  this  kind. 
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Cheonowo  v9.  William  Jones. 

Hie  dafendaiit  ouuiot  plead  a  foreifpi  attaebmenV  levied  by  him  in  few 
ewu  buida»  in  bar  to  aa  action  agunst.  ha^  by  the  defendant  in  the  at- 
tachmenty  ao  as  to  set  off  dawiappii  against  the  plaintiff  f  he  must  plead  the 
attachment  in  abatement.  If  judgment  be  obtained  in  the  attachment 
levied  in  his  hands,  he  may  offset  the  amount. 

In  an  action  upon  a  promissory  note,  where  the  plea  is  non  auumpni,  the 
defendant  cannot  give  evidence  of  damages  sustained  by  a  breach  of  the 
contract  upon  which  the  note  was  given. 

Upon  a  Canton  oonttaot  to  deliver  teas,  the  quality  of  the  sample  chests  to 
be  telected  by  A  f  if  A  select  and  accept  of  chests  of  an  inferior  quali^, 
in  perfwmance  of  the  contract,  there  is  an  end  to  the  warranty  ^  and  the 
Hong  merchant  could  only  be  liable  for  a  fraud,  in  impodng  on  the  defend- 
ant teas  apparently  of  a  particular  quafity,  but  actually  inferior.  He 
could  not  be  bound  to  deliver  the  selected  teas,  which  might  be  veiy  in- 
ferior, and  bound  also  to  deliver  teas  of  a  better  quality. 

If  die  teaa  selected  by  A,  were  afterwards  chang^ed,  the  buyer  was  at  libep* 
ty  to  rescind  the  contract,  and  refuse  to  take  the  teas,  as  soon  se  the  fraiid 

;  wss  discovered— even  at  Amsterdam,  the  place  of  their  sale;  and  to  x»- 
cover  oack  what  had  been  paid  $  and  also  to  refuse  payment  of  the  note 
given  on  the  contract,  on  the  ground  of  a  fiiilure  in  the  considezation  of 
the  note ;  or  he  might  afErm  the  contract,  and  claim  damages. 

1.  HE  declaration  contained  three  counts:  l,  on  a  promissory 
note,  subscribed  by  the  defendant,  dated  26th  November  1805, 
at  Canton,  by  which  he  promised  to  pay  the  plaintiff,  by  the 
name  of  Mr.  Cheongwo,  9,102  dollars,  for  value  received,  in 
teas,  twenty  months  after  date ;  and  if  not  paid  at  maturity,  to 
pay  at  the  rate  of  one  per  cent,  per  month  interest,  until  paid : 
2y  goods  sold  and  delivered :  3,  an  account  stated. 

The  defendant  pleaded  non  aaaumfisit  and  payment,  with 
leave  to  give  in  evidence,  the  following  special  matters:  1st. 
Failure  of  consideration;  the  goods  for  which  the  note  was 
given,  not  having  been  delivered  in  quality  according  to  con- 
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tract :  2.  A  foreign  attachmeat  issued  by  the  defendant  against 
the  plaintiff,  in  this  Court,  to  October  sessi<»is,  1811. 

The  defendant  offered  evidence  to  prove  that  he  had  sustain** 
•d  damages,  by  a  breach  of  the  plaintiff's  warranty,  of  the  qua* 
lity  of  the  teas,  which  constituted  the  consideration  of  the  note ; 
as  well  as  for  8^000  doUara»  paid  to  him  when  the  note  was  gif^ 
en;  and  also,  tirat  the  teas  sold  to  him  by  the  plainliff,  had  not 
been  delivered  to  him ;  but  the  jfinkMS  had  delivered  another 
parcel  of  an  inferior  quality.  This  evidence  was  rejected  by 
the  Court,  as  inadmissible  upon  the  pleadings,  as  damages  covM 
not  be  proved  to  have  been  sustained  by  a  breach  of  the  plain* 
tiff's  warranty,  in  order  that  the  same  might  be  offiMi  agiaist  the 
Bote.  The  Court  slated,  that  in  the  case  of  Graighle  vs.  Noma* 
gle,*  tho  only  question  decided  by  the  Court  was^  that  a  credit- 
or might  lay  a  foreign  attachment  in  his  own  hands,  and  might 
proceed  to  obtain  a  judgment.  There  is  no  doubt  but  that 
this  judgment  might  be  pleaded  in  bar,  by  way  of  offset,  or 
might  be  given  in  evidence,  on  notice.  But  the  attachment  it* 
self  cannot  be  pleaded  in  bar.  Where  it  is  pfcsadod  by  a  go^ 
nisbee,  in  a  suit  depending  against  him,  it  muai  ahrays  be  in 
abatemept.  As  the  defendant  could  not,  upon  the  genersl 
issue,  give  evidence  of  damages  sustained  by  the  plaintiff's 
breach  of  contract,  in  diminution  of  the  debt  for  which  the  A 
suit  is  brought,  so  neither  can  he  be  allowed  to  give  such  evi* 
dence,  under  his  plea  of  foreign  attachment. 

The  parties  then  filed  an  agreement,  in  writing,  that  the  de- 
fendant should  be  at  liberty  to  give  the  evidence  offered ;  and 
that  the  jury  might  deduct  the  amount  of  damages  to  which 
they  might  think  him  entitled,  from  the  debt,  for  which  suit 
was  brought. 

It  appeared  in  evidence,  that  some  time  in  November,  or  De* 
cember,  1805,  the  plaintiff  entered  into  a  verbal  agreement  with 
the  defendant,,  then  at  Canton,  that  he  would  furnish  him  with 
800  quarter  cheats  of  tea,  one-half  to  be  hyson  skiD,  and  the 
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*jCioo(  Ipkl  be  daAara^  that- to  cateiderad^tba  i|ira]ity  of  the 

taoflaa  t» haTe  baav  ninjij^ii     H^afteiwaTdki  examfaed^and 

the  eheKU)  in  the-^kdntilT's  paclu9pfhoufe$  and  h^ 

^,.  thtt  the  qm^^et  of  the  leas  so  exaniined)  were  e9> 

^etlent.  *  . 

The  {daintilMiritveMd'ion  bosfd'pf  the  Eugenia,  the  number 

t  of  qtiarter  oheala  of  teii  ttipnlated  hy  the-  above  agreement  t# 

^  ffai»hed»  ivfakh  mkt  eMUd  lo  Amateidam,  and  placed}  ki 

■ 

iM^  uAual  maBfiier*  ib  th^rwareho^tes  of  the  Asiatic  Companf, 
tar  aiior  md  -^Msh  iMos  disposfpl  of  at  the  pubtie  aales  of  the '' 
tompafiy,  whioh  totk  plaeMa  \$07.   Mr.  Gvay  stftted»  that  he. 
atir  tbe  t«M  at  AmalerdflBiy  when  they  were  snapeoled  by  the  ' 
.  firraiptB  <tf  Ipie  ooaapaayy  a«d  that  their  quality  wms  m^  iqft^ 
mmm>  Thehpmji  teaa^  in  p^ftknlvyvere  iflitcki  and  Ike  qf»k^ 
.,    Utir  m  iMniDr}  that  he  thoot^  thef  vonld  iM  haTe  sold  •jo  ti» 
'  ^'VMoi  Slater  h^  ihe  #|ies.    He  ^ns Vl^iif  of  opWoo,  that 
|r"  'liM»  «eie  4lafireiied  on  hoard  the  Eugemat  w«r^  not  the  tatti 
^*\  »ith  thaaeytfcich  km*  had  examined  and  matk^  in  the  pach» 
ln«-l«tt««a  of  the  ^pktntiff.    The  boxes  he  believed  to  ham* 
been  the  Minei  boikirom  the  dUference  in  Uie  quafity  and  sini 
of  the  leada^^hich  m  AoMterdam  were  too  amall  for  the  boxeiy 
l»  vas  etfdi&ed  4b#  the  ttaa  had  been  chMged.    It  appeared 
fton  ibe  public  aales^^ttade  by  the  Duteh  Company,  in  \907f 
h£  dilFereBt  cargoes  «f  teaa,  that  the  defesdant's  teas  sold  at 
prices  very  far  hflow  those  of  other  teas  of  similar  denomina- 
taansf  and  of  the  beat  qualltiea.  ^ 

In  1807,  Mr.  Gray  t^Mufned  to  Canton,  and  steted  to  thr 
plaintiff  the  bad  quality  of  the  defendant's  teas.    The  plaiiitiif' 
eneered  into  a  wrilton  agreement,  recitiog  this  reprMtttatM; 
VoulII.  2,8 
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hf  Mfr.  Graf,  of  tirb  bad  qu«tHf  «f  tlie  teas;  and  pronging  la 
aattte  with  tbe  defeodaht,  upon  the  sametarmt  that^ot^^p  ra^  ^ 
apectaUe  iiMiea  at  Oanttfo  had  <|oiie;  and,  m  cme  «f  adiA»- 
«Dce  of  opMoti  heiarefien  the  ptufw^  to  aobaiit  the  aaane  to'a»- 
Mlsatioo..   Mr.  Gfay^  who  was  peracmaUf  a  aufferer  bfi.|lie  hid 
quality  of  teaa  lie  had  -  pvrobaaed  from  tfae«pl«mtiif  effKt^d  ;a  '< 
aettlement  at  the  same  time  with  the  plitelifi'  apoft  tfa%priiK»-' 
pie,  as^aa  coiKeiid0d  by  fhe  ^0mMu*9  counael,  of  belog  w^ . 
4owed  the  differOBce  between  the  aidea'  of  liia  teaa;  aod  tkiaHLel' 
aKher  teas,  of  the  same  deaominatiflik  mafL  quality  af  .the  tcfa 
Btipulated  to  be  delivered.     This  ^qk8  denied  by  thiB  flfnntiff^ 
counsel;  and  no  settlemeni'waa  effe^ied  hf  Mt.  Gray,  lelailve . . 
1x>  the  defendant's  teaa.    .  ^      ^  i  « 

It  was  proved,  on  the  part  of HJbe  gAafetM^  that  the  qpMlii^ 
of  the  tea  crop,  of  18Q5,  w4a  genetally  JadMnvat;  aial  tlkil 

t 

the  contract  betweeil  theae  ^rtiea,  area  made. at  a  veiy  lata 
period  of  tie  aeaaon,  when  the  larket  wka-  much  exhanateA 
A  witnesa^  examined  on  the  part  io#  the  fMaiatiff,  jiaQ.daiw4 
tfaaf  hC;  had  lived  at  Canton  for.  ten  yewa,  attd  tUt  It  waa  rttf 
dHtoltfor  a  peralh  #ha4ainot,  fef  a  iengtbyfaime,  ttnymkU 
iMtmi  to  judge  M  the  qualities  <ff  teaa.    Ttiit  ingmnrna  haii: 
aometimea  ocemrred,  of  a  few  cheatarf^ttii  heinif  changed  ^oa  -  * 
teard  the  Hong  baat%  by  the  marinerai  hufthatthaJhadlMver  ,V 
heard  of  an  ins^jnce  <^  a  cargo  being  chaafed  bynhaatterchaal   ' 
who  had  sold  jt..  The  witneaa  who  teatifiM.lo  theae  ziwii,  had 
Iteen  extensiv^y  engaged  in  busineaa  at  Caatbn.' 

a  •       — 

•    WASHIJ\rOTOJ^,  JiuHce,  charged  ti^  Jury*    Viia  aa  m 
action  on  a  note  of  band  givea  at  Cafitoa^  the  aignatui«*4if    U* 
which  is  acknowledged  by  the  defiMidpit.^But  hie  edaaaiA 
place  his'defenee  upon  the  two  feUowing  grainds: 

,1st.  That  the  cotisideration  for  i^hich.the  note  waa  gireDf 
*wa8  800  quarts  cheats  of  tea,  deaignil^'and  marked,  lying  in 
t&e  plaintiff's  warefaouae,  which  the  plaintiff  undertook  to  de» 
liver  ott  b«ard  of  the  Eugenia.    That  theae  ehesta  were  «•( 
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^akm^ftntf  were  wwbttijmted,  aod  put  aa  board  of  the  veas^. 
- :  Sd.  That  if,  the  identical  teas,  p4rduu|ed  by  the  defendantj 
•BeM  delireredf  stiU  they  did  not  ot^vm^^opd  in  quality,  with 
te  siU)lples  selected  by  Mr*  Grfiy ;  aad^  therefore^  the  defend- 
eat  c^taoins  daanageSf  for  the  *hn^h  of  the  warranty ,  to  be  off- 
wpt  agiinat  this  aaie.  -       • 

[The  Judge  hare  atateteh^^videfsce  ia  relation  to  the  con-. 
iMat  ai  lavge,] 

.,  Upon  tbfs  efidaiife,  it  ii|ay  aot  be  imp»aper,at  this  tiina>  ^ 
make  twp,  general  obsefraiianai  ^st^- That  a  Canton  contract^ 
tb^tlifi  pttreiape  and  daltireqr  of  teas,  is  always  understood  to 
neaoy.a  delivery  on  boatd  of  the  wsasel  which  is  to  transport 
thfOli  at  WaaifiQ^  mwherevea  tJn  vessel  is  lying  in  the  river. 
IkUtmm  aaftf  s«i^|ta£rQm-  the  peculiar  sUaation  qf  the  coor 
•MMtag  pMtles»  btttia«kaown  ^  he  the  oemmoo  understand- 
hg;  ud  JMs  so  pm90i  by^a  witaess,  who  was  e^yauned*  end 
'  jrho  aaiiaiw4L  qualifiad  to  testify  on  the  subject. 
•  ad.  The  athea  abs«rvation  is^  that  Gray  .was  tLfgamttd  by 
the  partite  the  jsdge  of  the  san%l— ^  with  which  the  oarga 
mif^%m  ^^^i^ltUfm^'f  but  Maviag  ntlBde  U»e  selection,  his  jodg* 
fMit  as  to  the  cjviQespC^adence  of  the  cargo  with  the  saniple% 
^  was  sat  to  hAad  ejuher  d  the  caiitractii||;  parties.  This  obser* 
'aatioa  is  asiday  in  aiswcr  to  an  argnasent  utg^d  by  one  of  the 
.dtfen<iant*a  caanyl^ 

IC.the*aig:iuaeat  in  support aC  the  first  pointi  made  by  the 

4Aa4iat'a  v^ouoeelii  ha  j|ell  founded,  then  it  is  immaterid 

a^aih^TjIhawteas  dalhrered  on  board  of  tlie  Eugenia*  corres- 

..gondad.with  Hig^  ^SBaples.  or  not.    The  complaint  is  not  th^ 

Ihe.  qmiity  of  these  teas  wa%  inferipr  ta  that  of  the  sam- 

i 

4»le}  but  that  the  ijdenti^al  teas,  purchased  by  the  defendant^ 
ajtti  for  which  this  note  was  given  in  part  payment,  never  were 
delivered.  But  whft  f|M^  of  the  contract^  boand  the  plaintUT 
to  delivei; any  par^ular  parcel  of  teas?  The  agreement  wa^ 
ta  deliver  tea8,i. which  should  correspond  in  qualitj;  and  dtA^ 
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w«rf«inty  wa«  fitlfilled.   If  he  did  not^  the9  h»  exposed 
to  a  claim  for  damages,'  for  bia  fidlore..   But  be  did  not  aa|Hi« 
late  to  ddirer  8u<:h  teas  as  Mr.-  Graf  miglil  ietoct;  ead 
is  DO  proof,  that  the  teas  aelecied  and  marked  bf  Omf ,  in 
'{>acklng-hoase,  were  the  identtcai  chops  to  wbiob  the 
samples  belonged.     Alt  that  is  stated  on  iMr  eiibjeett  itt»  tiH|li 
the  teas  so  selected  and' markedr  were  of  excellei^  ^oatity. 

There  is  no  doubt  but  that  Mr.  Gtay  might,  aslbe  agctft^f 
the  defendant)  If  etnpowered  to  bind^he  #fendant  hf  the  actf 
accept  of  the  particular  chests,  wMfch  he  nmrbed,  aa  a*^ffoh»* 
ftnce  of  the  plaintiff's  contract.  Bot,  in  that  ctrtM  tk^re'kmM 
be  an  end  to  the  warranty;  and  the  piaintUf  could  #i|)f  be 
liable  for  a  fraud,  hi  imposiRg  upon  li«>  -dtjfelidit  teas  Wff§^ 
rently  of  a  particular  quality^  but  really  of  m-dMTefmd  Mid  iad^ 
Tior  quality.  It  wotrld  be  fttonitrouv  «o  %ay9  that  he  Wat  ImmmA 
to  dilivef  tile  teas  which  Mr.  Gfay  iiii^  select^  ^nd  wbWi 
might  be  very  interior  to  the  samples;  aM  that-^e  tRM  aJM 
bound  to  deliver  tfkh  df  a  better  qutdity^  ift  it^  adpwcr  fof  %\0 
consequences.  -#       • 

If  Cray's  selettion  tUd  not  bind  tbt  plai|itMl  tlie  U 
he  did  select,  were  not  the  identical  teas  s6M>  and  Ibr-w 
this  note  was  given;  and  the  plaintiff-wastherefiMPe.dt  HbeH^  ^ 
l^otwithstanding  the  selection,  to  deliver  otiier  teaff ffrare  tforie» 
pondeot,  in  his  own  opinion,  with  the  qtnttif  of  fbe  8ain|^liak  - 
If  the  plahitiff  was  bound  by  Gray's  aeleetioitt  tt^i  be  was  nn- 
que^tionably  discharged  from  his  #arfanty;  beelbise  lilt  tana 
were  accepted  in  performance  of  the  ctunttacn    Tbd^cMtti  H^* 
aerted,  to  the  chests  selected^  and  the  aMq^  Ar  damagaai  iotr*ib 
not  delivering  on  board  of  the  Eugeida*  teas  of  a't>ailkul«r 
quality,  are  totally  inconsistent  and  inadmlmible.  '-    '"• 

But,  admit  that  the  plaintilf  was  bound  to  deliter  thie  teas 
which  were  selected  and  marked,  is  tlM  efUence  such  as  ougbt 
*to  satisfy  the  jury  that<  these  teas  were  afterwards''' withdrawn 
^bom  the  ohestsi  and  other  lefts  subsl|[|uted  1    This  is  a  fcct  of 
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•  wffiehrUle  i«^  most  judge, upMlbe  evidence  giteb m  ^cmch 

#«  fi4^.  ;  JHr.  Oimf  dopft  Mt  sute  U^tt  he  etMiiiiieil  ir//  /A^  cAeti*^ 
iiOMr  ftt  Cantmi  or  AtonffdMH;  iipr  dMt  it  Appear  in  whet 
^letiii^r  lie  exanitied  them.  W^teflief  lie  4emU  decide  wMfr 
aocui«ey  m  to  the  sifeeof  «tt  theietdey  vMmbu  haTing  had  th^ 
hj»xea  emptied  of  thdr  costenu,  k  a  qoeeAiiB  ier  the  coHalSeet 
atloh  of  the  jtuy.  Aa  a  forther  e^iMe  of  the'iiMrorrectneae 
of  tbo  mmioryf  aa  iirell  aa^af  the  fi4giieiit  of  tbia  irHoesa,  ia 
Mation  ttf  alio  alliged  Ofctngoof  the  teas,  the  plaintiff's  coun* 
'  eel  relf  upoo  Ihe  tOKiiMigr  of  Mr.  BlefgVftf  i^  dapoaesy-fiMl 
ia  the  Gporae  ol"  tire  ten  yeor*  he  rtfllded  m  Canton,  he  nev& 
hoardrof  flajhiitai>ee  «f  auch  a  fraud  .beh^  committed,  eithfj^ 
ftjroae  of  itho  BMg,  or  by  any  out->4lMh>'  merchant. 

Should  the  jury,  however,  be  aigiafied,  that  the^as  were  w^ 
10eleA'%y  Ae  Mbfttaaafar  «i«i%  cod  wore  aff|nrerda  changed, 
4Jhe  Baxt  inquify  is,  what  were  the  delbtidaat'e  t^j^a,  in  o^nae? 
';  qjlenco  ofiheae  aiatoftflii  hear  didl^dheitlae  theaaf 

|C  ^  Theea  can  be  fio.i|tte8tiDO,  but  tiat  it  wa»f<ttipa|ca^  to-lniii. 
10  fffacilK^the  cjliart,  and  to  vefiiaooa  t*a  the  te^b  «^^^  ^^ 
JHibtdrdemv  mr^tm,  aa  the  breach  of  coDtimet  ^^^  prntcmret^ 
In  that  eaaoy  h#  mii^ht'Meover  heck  UN  uianey  pwl  to  tiai 
llaintifft  and  exoMftple  Kianaelf  torn  the  paymeht  of  tbia  oalo$ 

:^  •upeittbie  giouod  takea^  Jiia  cqpnaelt  that  thefO  was  a  lailttre  of 
the  cbnaideration  for  which  it  wua  giteh.  Oi}  if  he  did  not  chooee 

..  to  take  tlila  ooitt^  he  might  affirm  the  aemract,  and  claim 
damagea  for  elM^aaeli  of  k.  -* 

DIt he 4ie any  air«orhacmd the eotnaaet ?  Ifhem«hattoM 

aoy-tlie  fieaa  dught  to  have  h^ov ooli  at-  AmateidaiDy  aa  the  pro* 

"^ity  of 4he  phihUifjUohtreaa,  they  worn  aoM  u^e  propeity 

•Di;  and  for  ihe  aceouat  ^  tio  defeodaslb    0ut  thia  ia  aot  aK 

«In  laor,  ifhdh  hia  ^ageat,  Mr.  Oray^  rottrtfead  to  CaMoih  ^ 

made  no  eoaaphdnt  to  the  plaintiff  that  tho  teaa  wer«  ehangc4» 

;  nor  did  he  aak  for  ^Kmmof  the  «eney  whioh  had  been  pidd 
hy  the  dafrwJMit  t»  tiMr  plaintiff,  and  also,  that  dl^ia  nolo  migte 
ho  grvto  up)  heft  hiMbjoetiona  trafe  confined  to  (fe  «o#fMftf; 
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ty  nf  tk9'  teaij  fcr  which  reaaoD  he  demtiided  coMpdisatkm; 
and  the  pUdmiff  agreed  to  settle  with  hin  upon  the  Mune  ^rms 
thst  other,  merohanti  had  fettled  eiuuhir  claims.    These  (ac^ 
we  stated  at  laife  Sii  th^written  agreement,  signed  1^  Uss. 
plaintiff  and  accepted  bj  Gny»  and  .miist^  therefore^  be  cw» 
sidered  as  Gonclaaive  en  the  40CuidaBt.    Thua,  it  appears,  that 
the  defendant  never  «hoQ|^  of  reeciadang  the  contract,  nor 
ever  chained  the  pluntiff  wiih  the  ftnid  now  alleged  i  but,  on  thn 
contrary,  acted  throughout  in  a  mfuttflr  to  aftrm  1^  oontrantii 
md'lo  confine  i»s  aliiss  to  a  compensation  in  dama^  for  a  : 
hreach  of  ft    It  would  be  too  raiuch  for  the  Court  to^  pemufc^ 
]ym  now  to  change  his  ground,  and  to  treat  the>  eo^uact  aa 
made  without  considerately  or  of  which  the  coosideratiGB 
Med.         ^ 

2d.  The  next  qi^stion  is,  whfQtliiatha  eoaunet  bStw«m  tlia 
partifsiiaab^fulfiUedi        .         •• 

The  contmct  was  la  del^iyir  teaa»  which  aliould  cojcraspand^y 
in  quality  wi|h  ih^viamplesiielected  hy  Mr«  Gray.    This  |gen-   > 
4leman  hlls 'deposed^ai.  thp .quality  of  theaM^plciB- Which  he  .     ' 
.i&d  select  was  excptlent4    This  is  his  expri;miji»it  ahd  the  jiMg 
asust  decide  on  its  osfpect  meaning,  when  uaqfi  by  merchants 
in  describing  the  x|uality  of  an  artidei  which  ihey  are  about  tia 
buy  or  sell.  In  common  parlantse,  it  eeitaial|r  impotta  a  ^ality 
of  a  high  grade»  if  not  the  highest. 

Th6  next  inquiry  is,  ^at  was  ti^e  qualMy  af  the  teas  deliveiw 
ed?  Mr.  Giay  has  sworn,  thai«t.Amst^daaa  he  examipad 
them,  and  tfiat  the  qaidity  was  most  infiininns  It  a^  aj|pear% 
4»m  the  sal«  made  of  these  teas  hyi  thn  Dutch  A^itth:  Coda: 
fmjf  that  they  sold  .for  prices  xmry  inili'ha  toiPthar  teaa  of 
llie  same  denoaainaticMH  andof  a  high  Villa  of  quaiitf .  Boty  ^ 
after  aU)  the  qnalilp  of  the  samples  sebcted  .by  %.  iGisay^  wat^ 
adnseqnently,  of  Iha  800  qnarter  chests,  whh^  the  .plaiaitiff 
«faiTanted  should  oorrespgnd  with  Ihasaw^jrin^  iimiit  he  decide*  ^  • 
..ed  by  tha  conCdenoe  which  the  jury  ip^  p|f ccijmt  only  open 
tha«p«aaity;of  that  gandenuui,  (which  ^|l  Mt^een  qiptfioni^ 
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'^  ^fe)  but  a|^  the  ^oouraqr  of  bis  memoiy  and  jodgOMiit^-:  toft 
ofwftii^  bave  beeo. 

lt%  comeiided,  bjr  tbe  plaintiff V  cowweli  that  the.teaa  at  the 

.ClantoD^arkettof  the  crop  of  1805^  were-gefteralljrof  badq«»* 

litf»  and  that  the  defeadaot's  leaa  were  piirchased  iHira  t^ 

market  was  nearly  exhausted,  whkh  woiijkl  render  them  still 

werse ;  consequently,  that  Mr.  Gvay  must  be  mistaken,  when 

ito  states,  that  the  samptoii,  ai^d  the  teas  which  he;«lciftBined  in 

'the  plaintiff  *s  warehouse,  were  of  an  excellent  quality.     How 

-far  these  &cls  impeach  the  credit  of  flf.  Qn^^the  jury^ust 

ddcide.    But,  if  ^btf  believe  tlpat  the  quality  of  the  samplefi 

hm  been,  corvsetly  stated  by  tlis  witnessy  then  the  circum* 

staoces  |ttst  mentioned,  afibrd  ao'excuae  to  the  plaintiff  for  de^ 

liyenng  teas  hiferior  in  quality  to  tVb  samples.    If  the  market 

would  ikf%  %nable  him  lo  d^rer  teas  of  thart;  qnality,  he  ought 

jMst  to  have  sent  these  samples;  and  if  Gray  refused  to  select 

,  iidbrioff  samples,  thU  contract  was  at  #i^.end ;  because  it  was 

not  to  be  concluded  until  tjbe  samples  liere  aslected.  But  when 

"Wmples'of  a  superior  qualhy  weve%ent  smd^mccepted,  tbe  plaln«- 

ftiff  agreed  So  deUver  800  quar^r  chesk%  to'  corraspoifd  wttK 

them ;  and  kt  ^^nnot  exoiis<»  hixltoelf,  &y  alleging  that  he  was 

unable  to  comply  wt^i  thk  contract. 

If  the  contract  has  "m^  been  (hffilled^  the  last  inquiry  b,  what 
is  the  compensation  fb  which  the  dsCsndtait  is  entitled  ? 

The  rule  -laid  dow»  by  tins  Court  in  former  cases -like  the 
{pesent,  is,  to  take  the  diffesmi^  between  the  pifces  ^Ten  far 
the  teas  of  th^  injured  pwty,  at  th^  Dtftoh  sales,  and  oHier  teas, 
of  the  qualityr  which^  by  the  ^oi^racty  he  was  entitled  to  havey 
add  of  the  samb  deoominatioByand  to  make  that  difference  the 
rata  of  the  Injury  sustaaosdt  m  bo  applied  to  the  first  cost  of  the 
aatiele,  i^  Catton;  to  which  is  to  be  added  lAie  ^»QMum  of  in- 
ijfiwance,'  duties,  and  all  other  usa^  expenses  and  chargesd-^ 
Thus,  if  the  datalM^s  teas  sold  for  50  or  90  per  cent.  less, 
than  other  tfas^  which  ^fould  be  deugnated  as  ei»celltet>  or 
itimus^itB  i  the  detedaat  is  entklad  to  claim  of  the  plaitt9f^ 
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•Ite  SMM  rate  of  this  tmnt-which  he  gtre  lor  tlM'MMi^  a||^ 
loth  with  the  charges  as  before  mentioned.  '  The  rniiooi  for 
thnmle  are  osfilained  ad  horge,  m  QSpin  v«.  CoMaeq«a^»  Vftoqtia 
m.  Nixon,t  aad  Conaaqm  m.  Williaga  h  FmMai4  Bvtif  th» 
pardar  have  agreed  to  aettk  bf  aay  other  ruie»  thef  are  b6«iU 
hj  it^  and  it  is  far  the  jmry  to  decade,  npon  the  teatimoDy  of  Mr.  *  \ 
Ontfr  taken  in  coanaKioii  with  the  agreemeBta  of  the  37tla  V#- "  * 
Tcmber  'imtj  whedier  onf  otbery  and  what  rule,  va&eatahiisir- 
ed  betwaeii«theae  fMutiea.  •     * ' 

^  to  the  iMiornl,  L  l|^re  onljr  to  repeat  what  waa  laid  down 
by  the  Court,  in  all  the  caaea  before  meaiianady  that  the  Uir 
does  not  sanction  the  allowance  of  Interoat  iipMi  nnUqitidaiad 
damages. 

•  '  "^ 

Kawle,  and  Gibson,  for  plaintiff*. 

Binne3r,  C.  J.  Ingersoll,  and  Dallas,  for^eiisDdaQt. 

•VPet^h'tlteport^SSL  jl 

i  1  PMrs's  Bepoitib  172.  225.  301.  .  '  ^ 
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Lesseb  of  Hankah  Willis  v«.  Buoher  et  al. 

A  deyise  to  A,  and  if  he  die  without  heir  or  issue,  the  estate  to  go  to  B,  his 
brother ;  gives  an  estate  tail  to  A,  by  implication. 

Certain  expressions  in  a  will,  showing  an  intention  to  dispose  of  his  whole 
estate,  may  often  enlarge  an  estate,  which  would  otherwise  be  for  life 
only,  into  a  fee ;  as  a  devise  to  A,  ''freely  to  be  possessed  and  enjoy* 
.  ed  ^'  for  here  the  implied  intention  is  not  inconsistent  with  the  dechtfed 
.  intention.  But  if  real  estate  be  given  to  A»  expressly  for  life ;  or  in  taS, 
^ther  expressly,  or  by  a  clear  implication ;  there  are  no  instances  where 
such  estates  have  been  converted  into  a/ee  nmpiey  by  words  of  doubtful 
import,  used  in  either. 

Hie  law  never  unnecessarily  creates  an  executory  devise  {  unless  where  the 
testator's  intention  would  otherwise  be  defeated. 

The  entry  in  the  books  of  the  land  office,  that  the  balance  of  the  purchase 
money  was  paid  by  the  person  ''to  whom  the  patent  had  issued ;"  is  evi- 
dence that  a  patent  did  issue ;  although  the  patent  is  not  produced. 

A  deed  to  A,  in  consideration  of  a  sum  of  money  paid,  or  secured  to  be 
paidy  in  the  usual  form  of  a  deed  of  barg^n  and  sale,  is  to  be  considered 
as  a  conveyance  executed  ;  notwithstanding  a  covenant  by  the  grantor, 
"to  make  a  patent,"  which  can  only  mean,  to  obtain  one,  and  deliver  it 

'  to  time  grantee. 

The  psoviaioBs  of  the  Insolvent  Laws  of  Penitsyhrania,  passed  in  1799,  do 
not  extend  to  estates  taii^  so  as  to  make  a  conveyance,  executed  accord- 
ing to  that  law,  operate  as  a  bar  to  an  estate  tail. 

X  HIS  was  an  ejectment  for  an  undWided  moiety  of  a  tract 
of  land,  in  York  county,  Pennsylyania.  The  title  of  the  plain- 
tiff was  derived  under  a  license  dated  in  1734,  to  David  Priest, 
under  which  the  land  was  surveyed,  in  17S7 ;  and  in  the  year 
me,  William  Priest,  son  of  David  Priest,  had  credit  in 
the  books  of  the  kuw)  office,  for  the  whole  of  the  purchase 
money  paid,  with  the  following  memorandum  annexed,  <<  t« 
wlu>m  the  land  is  patented  in  full." 
Vol.  Ill,  3  A 
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On  the  4tb  of  August  1747,  William  and  Susannah  Priest, 
conveyed  this  land,  300  acres,  to  Henry  Willis ;  who,  on  the 
13th  of  August  1764,  duly  made  his  last  will,  and  disposed  of 
the  land  between  his  two  sons,  William  and  Henry,  in  the  fial- 
lowing  words,  to  wit^'-^^As  touching  such  worldly  estete,^ 
wherewith  it  has  pleased  God  to  bless  me,  I  give,  demise,  and 
dispose  of  the  same,  in  the  following  manner  and  form,"  8cc« 
After  providing  for  his  wife,  the  will  proceeds;— (^  also,  I  give 
to  my  >on  William  Willis,  whom  I  constitute  my  sole  execu- 
tor, seventy  acres  of  land,  (by  certain  bounds,)  to  be  taken  off^ 
the  plantaden  I  now  live  on,"  &c. ;  <«  also  ten  acres  of  meadow 
ground,"  (particularly  described ;)  «<  if  the  said  William  Wil- 
lis should  chance  to  die  without  hair  or  Uhucy  the  above  said 
land  must  fall  into  the  possession  of  his  brother,  Richard  Wil- 
lis.'* He  then  gives  to  his  son  William,  a  moiety  of  his  horses 
and  cattle,  and  adds  a  bequest  to  his  daughter  Mary,  of  ^40,  to 
be  paid  by  his  son  William ;  and  of  the  like  sum  to  his  daughter* 
to  be  paid  by  his  son  Richard ;  the  will  then  proceeds  to  dis- 
pose of  the  whole  of  the  remainder  of  his  plantation,  to  his  sod 
Richard  i— ^<  and  if  the  said  Ridiard  should  chance  to  die  with- 
out hair  or  iahuc^  the  above  said  lands  and  effects  shall  fsdl  into 
the  possession  of  my  son  William,  by  them  freely  to  be  pos- 
sessed and  enjoyed." 

In  November  1783,  William  WiUis  took  out  a  patent  for  the 
eighty  acres  so  devised  to  him,  which  recites  that  a  patent  had 
been  issued  for  this  land,  which  was  lost  or  mislaid ;  nor  did  it 
appear,  whether  it  had  passed  the  seal  or  not.  In  1794,  Wil- 
liam Willis  conveyed  a  part  of  the  land  to  Mr.  MXenny  and 
his  heirs,  under  whom  some  of  the  defendants  claim  title;  and 
on  the  2d  of  April  1796,  he  conveyed  the  residue  of  the  tract 
to  others,  in  fees  under  whom  the  other  defendants  claim. 

On  the  20th  of  November  1800,  WUliam  WiUis  died,  leav- 
ing one  child,  Henry,  who  arrived  at  the  age  of  twenty «one,  en 
tke  24th  of  April  1799*  Henry  became  iosolventy  and  took  the 
benefit  of  the  Insolvent  Law  of  Peonsylvaniaton  the  30th  of  Ssp« 
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tember  If  99.  He  made  a  general  assignment  to  his  trustees 
of  all  his  estate,  real  and  personal ;  and  on  the  8th  of  April 
1805,  the' surviving  trustee  conveyed  all  the  right  of  Henry 
'  Willis^  in  and  to  the  land  which  William  Willis  had  conveyed 
tm  the  2d  of  April  ITQd,  to  Jacob  Wayne.  Henry  Willis  died 
io  the  year  1806,  leaving  issue  the  lessor  of  the  plaintiff,  and 
oAe  other  daughter. 

Binney^  and  Tilghman,  fbr  the  lessee  of  the  plaintiff,  con- 
tended, that  William  Willis  took,  under  his  father*s  will,  only 
an  estate  in  lee  tail,  by  Implication,  with  a  remainder  to  hlft 
brother  Richard,  notwithstanding  the  introductory  words  in  the 
will,  the  charge  on  William,  of  the  M4X)  to  his  sister,  or  any 
Otfiier  expressions  in  any  other  parts  of  the  will.  They  cited 
T.Tlaym.  426. 452.  Willis's  Rep.  369.  Cro.  Jac.  695,  Ld.  Raym. 
568.  3  Wils.  244.  Cowper,  234.  410.  8  Mass.  Rep.  3.  VI. 
Sand.  Rep.  388,  to  prove,  that  the  words  of  a  will  are  never 
llbnstrued  to  pass  an  estate,  by  way  of  executory  devise,  if  the 
limitation  can  take  effect  as  a  contingent  remainder.  To  show 
that  tenant  in  tail,  cannot,  by  agreement,  bar  the  issue,  Plow. 
Oh  Contracts,  125.  In  answer  to  a  point  stated  by  the  defend- 
ants in  their  opening,  that  Henry  Willis  permitted  the  defend- 
ants  to  make  expensive  improvements  on  the  land,  without  dit«> 
coveiifig  his  title,  which  bound  him  and  his  issue,  they  cited 
3  Chan.  Cases,  108.  To  prove  that  a  warrant,  survey,  and 
purchase  money  paid,  constitute  «  legal  right  of  entry,  2  Bin. 
465. 

Hopkins,  and  Et^ng,  for  the  defendants,  contended-^  1.  That 
William  Willis  took  a  fee  simple,  by  force  of  the  introductory 
words  of  the  will ;  the  charge  on  the  devise  of  j640  to  h  is  sis- 
ter, and  the  expressions  <<  freely  to  enjoy  and  possess,*'  which 
<lught  to  be  applied  to  the  devise  to  William,  with  an  execu- 
tory devise  to  Richard,  by  force  of  the  words  "  must  fall  into 
the  possession  of  Richard ;!'  wliich  are  equivalent  to  a  limita- 
tion over,  upon  the  happening  of  the  contingency  in  the  lilif- 
time  oT  Richard.  They  cited  7  Durhford  and  East,  589.  3  Ideot; 
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143.  256.  8  Idem,  1.  2  Mass.  Rep.  56.  562.  2  Feam  #n  C^nStik 
Rem.  M5.  3  Burr,  1618.  6  Johns.  190.  Cowp.  352.  1  Jcxhot. 
443.  3  Idem,  394.   2  Mass.  Rep.  56.  . 

2.  That  the  lessor  of  the  plaintiff  has  only  an  equitaUo 
estate  for  want  of  a  patent ;  and  that  the  estate  in  William  Wil- 
lis, under  his  father's  will,  was  only  an  equitabl«i  estate,  -for 
want  of  a  patent ;  and  that  the  estate  in  William  Willis,  un- 
der his  father's  will,  was  only  an  equitable  estate ;  and  tbere- 
fere,  might  be  barred  by  a  common  deed  of  conveyance. 
See  7  Bac.  Ab.  185.  Amb.  Rep.  510.  Cases  cited,  2.CImui. 
Cases,  63.    1  Vem.  440.    2  Idem,  344.  131.  225.    1  Foob.  293. 

This  was  contended  to  be  an  equitable  estate,  in  Henry  Wil- 
lis, the  testator,  and  his  issue ;  not  only  for  want  of  a  palNiCj 
but  because  the  deed  from  William  and  Susannah  Priest  to 
Henry  Willis,  of  the  4th  of  August  174r,  amounted  to  no  more 
than  articles  of  agreement,  notwithstanding  it  contains  words 
of  grant.  They  referred  to  3  Johns.  Rep.  388.  1  Yeate^* 
Rep.  393.  327.  As  to  the  nature  of  an  estate  where  no  patenl 
has  issued,  4  Bin.  145. 

The  defendants'  counsel  were  about  to  offer  evidence,  in  the 
opening,  to  prove,  that  Henry  Willis  was  guilty  of  a  fraud,  in 
not  disclosing  his  title  to  the  purchasers  of  his  father,  at  the 
time  they  did  purchase,  and  in  looking  on,  while  the  defendants 
were  putting  valuable  improvements  on  the  premises,  without 
making  any  objection  ;  which  fraud,  they  contended,  was  suffi- 
cient to  bar  him  and  his  issue.  But  the  Court  stopt  the  coun- 
sel, stating,  that  if  their  conclusion  was  even  well  founded>|fet, 
such  questions  were  not  to  be  examined  on  the  law  side  of  the 
Court. 

WASHINGTOJ^y  Justice,  charged  the  jury.  The  first 
question  is  an  unmixed  one  of  law.  What  estate  did  William 
Willis  take,  under  his  father's  will  ?  The  rule  to  which  the 
counsel  on  both  sides  have  appealed,  and  which  is  a  landmaric 
never  to  be  lost  sight  of,  iS}  that  in  the  construction  of  wilUf 
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the  inteiilkm  of  the  te»t«tor  is  to  be  Bought  forttod  carried  into 
Q^DcudtKi,  if  it  can  be^dbe  without  a  riolation  of  aome  estate 
|h|ied  principle  of  poUcf  or  law.  Thus,  a  devise  to  A  and  his 
Juirs,  ^ves  a  fee  simple  estate;  but  if  the  testator  add,  that 
upoti  the  death  of  A,  without  issue,  the  estate  shall  go  over  to 
B,  A  takes  an  estate  tail;  because  the  limitation  shows,  that  by 
tbe  word  heirs,  the  testator  meant  heirs  of  the  body,  and  not 
keirs  general.    In  this  case,  the  devise  is  to  William  Willis  j 

generally ;  and  if  he  die  without  heir  or  issue,  the  eaute  to  gpo  i 

owar^o  Henry.  As  to  the  testator's  intention,  so  far  as  it  is  to 
be  discovered  from  this  clause  of  the  will,  there  can  be  no 
doubt;  as  the  limitation  over  to  Henry  was  not  to  take  effect,  so  | 

htig  as  William  had  issue,  he  clearly  intended  that  such  issue  j 

•hould  take  the  estate  in  the  mean  time.  But  this  they  could 
not  do  as  purchasers,  because  there  is  nothing  given  ri|H<nito 
to  them ;  and  therefore,  in  a  deed,  William  Willis  could  only 
Jhive  taken  an  estate  for  life.  But  in  a  will  where  the  intentioQ 
of  the  testator  is  to  govern,  the  Court  will  so  construe  the  de* 
vise,  as  to  vest  an  estate  tail  by  implication,  in  William  Willis, 
so  that  his  issue  may  be  enabled  to  take  by  descent. 
'    This,  as  a  general  principle,  is  not  understood  to  be  denied  i 

by  the  defendants'  counsel;  but  the  argument  is,  that  there  are 
expMssions  in  other  parts  of  the  will,  which  show  that  the  tes« 
taCor  intended  to  give  a  fee  simple  estate  to  William,  with  a  re- 
mainder over  to  Henry;  which  may  well  be  supported  as  an  exe- 
cutory devisQ,  inasmuch  as  the  expressions  used  in  the  limita- 
Inn  to  .Henry  show,  that  the  contingency  was  to  happen  in  his 
lifetime,  .else  the  estate  could  not /all  into  AU  fiOM^cMsion. 

The  parts  of  the  will,  principally  relied  upon  to  show  an  in- 
tention to  give  a  fee  to  William  Willis,  are  the  introductory 
clause,  expressive  of  his  intention  to  dispose  of  all  his  estate ; 
the  charge  upon  William,  of  the  legacy  of  £40  to  his  sistw; 
and  the  words  <(  freely  to  be  possessed  and  enjoyed,"  subjoined 
to  the  liaaitaticHi  to  William,  upon  the  death  of  Henry  without 
iMu«.    , 
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There  is  oo  dottbt^  but  a  declsrAtion  of  the  tesUMr's  Ihten* 
tion  to  fikpoM  of  all  hia  estate,  or  4I«  charge  of  a  gro^  sum 
upon  the  estate  denrised,  or  annexed  to  the  devise  as  a  co|iditk>fi, 
have  frequeady  been  held  to  convert  an  estate  into  a  fee,  whlth^ 
for  want  of  words  of  inheritance  being  added,  the  Court  would 
have  considered  as  nothing  more  than  an  estam  for  life.  So  a  de- 
vise of  an  estate  to  A,  <»  freelf  to  be  possessed  and  enjoyed^ 
will  be  construed  to  pass  a  fee  simple.  It  is  remarkable,  thtet 
in  all  these  cases,  the  implied  intention  of  the  testator,  collect- 
ed from  this  and  similar  expressions,  is  perfectly  consistedt 
with  his  declared  intention.  But  if  the  estate  be  given  to  A  lot 
life,  expressly ;  or  to  A  in  tail,  either  expressly  or  by  cleu*  impli- 
cation ;  there  is  no  instance  where  such  estates  have  been  eiQ^ 
verted  into  a  fee  simple,  by  words  of  doubtful  import,  like  those 
ft^ticed  before,  in  other  parts  of  the  will. 

Such  a  construction  in  this  case,  would  defeat  Che  obvious 
intention  of  the  testator  in  two  particulars*     I.  By  giving  tte 
estate  to  William  and  hi«  heirs  general,  where  the  imention  wak 
to  confine  it  to  the  heirs  of  his  body;—- und  S.  To  annex  a  c^- 
dition  to  the  limitation  o¥or  to  Henry,  and  thus  to  leave  the  es- 
tate to  descend  to  the  heirs  of  the  testatoVt  in  case  William 
should  die  without  issue,  after  the  death  of  Henry;  when  it  is 
plain,  that  the  testator  intended  the  estate  for  Henry,  in  d^du- 
aion  of  the  daughter,  whenever  the  estate  of  William  ahotfld 
be  spent,  by  a  fkilure  of  issue.    Another  objection  to  the  con- 
struction is,  that  it  untiecessarily  creates  an  executory  diivise, 
which  will  never  be  done,  except  in  a  case  where  the  intentiii|p 
of  the  testator  can  no  otherwise  be  carried  into  effect.    If  the 
limitation  to  Henry  Willis,  must  depend  tipofi  the  contingency 
of  a  failure  of  issue,  during  his  life,  as  Is  strongly  contended  for 
by  the  defendants*  counsel ;  there  is  still  no  necessity  for  con« 
struing  the  devise  to  Williami  to  be  an  estate  itt  fee  simple ; 
since  William  might,  in  that  case,  take  an  estate  tail,  with  a 
contingent  remainder  to  Henry,  upon  the  event  of  William^ 
dying  without  issue,  during  the  life  of  Henry.    But  there  is  v> 
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neceaiUy  tren  far  this  oonstmction*  It  was  obvioualj  tbeioi' 
te^tioD  of  the  testatort  to  fii^e  to  WilUam  an  estate  in  tail)  with 
avomainder  to  Htnrjj  in  feo;  which  inlentiaBtiBa  tothetiua^y 
of  the  tsl^te  gtren  to  the  remainder-many  may  fidrly  be  collect* 
ed£^oin  the  iflroductdry  #ord8,  relied  upon  by  the  defendants' 
counsel)  for  increasing  the  estate  to  Williamy  as  well  as  from  the 
wordSf  ^  by  them  freely  to  be  poesessed  and  enjoyed/'  in  the  de- 
vise. to  Henry,  showing  very  clearly  that  the  testator  intended 
to  diTtde  this  tract  of  land  between  his  sons  and  their  iasae)  re-> 
spectively*  with  cross  remainders  in  fee. 

The  argument  of  the  defendants^  counsel  is,  that  WilUam 
took  an  estate  in  fee  simple)  with  a  remainder  over  to  Henryt 
by  vty  of  executory  devise.  If  so,  it  may  fairly  be  askedy  what 
was  the  contingency)  upon  which  the  estate  was  to  go  over  to 
Henry  ?  If  it  be  said)  u/ion  his  dying  without  issuc)  then  the 
answer  isy  thai  this  is  no  contingency  at  all;  because,  the 
word  ifsw«)  explaining  what  heirs  were  meant  by  the  testator^ 
'William  tmk  an  estate  tail,  in  like  manner  as  if  the  devise  had 
been  to  him  and  the  heirs  of  his  body.  If  the  word  Mr  .bo 
rslied  upoDf  then  the  argwment  admits  of  the  sMue  answer;  be- 
cause William  could  not  die  without  heirs  general^  during  the 
liCs  of  his  brother;  and  therefore)  the  word  heir  or  heirs«  would 
be  construed  to  mean  issue.  There  ts  therefore  no  contingen-* 
cy  upon  which  an  executory  deviae  can  be  raised. 

8.  The  nipxt  objecUon  is,  that  no  patent  from  the  state  of 
Pennsylvania,  to  William  Priest  or  to  Henry  Willis,  has  been 
given  in  evidenoe,  and  that  therefore  the  lessee  of  the  plaintiff 
cannot  maintain  this  ejectment. 

There  are  two- answers, to  this  objection.  The  first  is,  that 
the  entry  on  the  hooks  of  the  land  office,  that  the  balance  of  the 
purchase  money  had  been  paid  by  William  Priest,  to  whom  a 
patent  had  issued,  ought  to  be  considered  as  evidence  that  a 
patent  did  issue,  although  it  is  not  produced ;  and  secondly, 
that  a  wamnt  and  survey,  and  purehase  money  paid,  gives  a 
legal  right  of  entry  in  Pennsylvania.    This  was  decided  in  the 
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Ceasee  gC WillU  ft.  Bucber  eta], 

1799^  we  are  of  opinion,  that  it  will  not  bear  the  oonatructiqvi 
put  apon  it  by  the  defendants'  counsel,  which  woold  render  the 
IfUKi  in  question  liitbie  to  Henry  WiUis^s  iMls.  The  assign- 
asent,  therefore,  by  Henry  Wiliia,  under  this  lasr,  did  not  bar 
his  issue. 

We  are,  upon  the  whole,  of  opinion,  that  the  law  is  in  fitvour 
of  the  lessor  of  the  plajbtiff,  and  that  siieh  shouM  be  your  ver- 
dict. 

Ktrdict/or  dtfmdanU. 

The  Cii^rt,  on  mcition,  panted  a  rule,  U>  show  cause,  whf 
the  vefKliot  should  not  be  set  aside,  and  a  new  trial  allowed. 

£wia§,  for  defendants,  opposed  a  new  trial. 

1.  Becaiiae  there  had  been  three  verdicts  for  the  defendant!) 
for  the  land  in  question ;  and-the  justice  of  this  case  is  in  feTo«r 
of  the  defendants.  The  titip  of  the  plaintiff  was  suppofted  by 
strict  4^inciples  of  law,  aori  thay  will  not  be  enforced  by  Oourts, 
on  a  motion  for  a  pew  trial  iw  an  ejectment.  It  hasonlf  bein 
fdlMXMt  that  Courts  giant  «ew  trialain  sfeetHieni^  wh^  Ibp 
verdict  is  for  the  4fef endant ;  as  the  plaintiff  asay  resesi  t»  a  mtiW 
action.  Cases  citei^  Salk.  #46.  l  Boe.  |c  Pul.  338.  a  Baa.  AJii 
Me.  1  East,  583.  d  Bin.  139.  .4  Teroi.  Rep.  468.  1  Burr,,  11. 
S4.  3  Burr,  6#4.  •r3-4«  34Uirr,  1306.  tiTerm.  Rep.  4.  1  Mass: 
Rep.  337.  Cowp.  601.    3  Bin.  333.  3  Idem,  317. 

3.  That  if  the  ConrWigrant  a  new  tvtal,  they  will  impose 
tesBw  on  the  (klidpiii^  and  oblige  hivi  to  paf  the  costs  of  all  th0 
*fccmea.||astmsim>  nine  of  which  have  been  paid.    Bull,  N.  P. 
lU.   4JML3S3. 

3.  Xtet  Hannah  Wi^M)  th»  plaintiff^  is  an  infent,  and  was. 
bom  in  the  state  of  Pennsylvania,  and  was,  for  the  purpose  ef 
having  this  suit  instituted^  removed  into  the  state  of  Maryland. 
As  a  minor,  she.oauld  not  change  her  ^omicil,  so  as  to  give 
the  Court  jurisdi^tina;  and  that  faaifingr  ^rnce  the  suit  was  in^ 
slituied,  rnii^Wiil  to  the  state  of  PeansyllMMa,  the  Court  will 
net  nid  the  imposition  which  has  been  practised,  by  ordering  a 
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new  trial. '  4  DaI.*3SI.  S  Dal.  384.-  3  Cranch.  Rep.  5  Granch. 
•87.  *• 

An  affidavit,  liKen  tx  fiartt^  was  read;  stating  the  &cts  of 
the  birth  of  fUft  ptaintifr  hi  Pennsylrania ;  her  infancy  and  re- 
xnoyal  to  Maryland,  and  subsequent  return,  and  present  resi- 
dence in  this  vtath. 

Binney  and  Tilghman,  contra,  contended,  that  the  venflet 
^as  against  both  law  and  justice,  and  the  whole  communlfiy 
are  intei^tted  in  the  ffreservation  of  the  rights  of  Courts  to 
decide  the  law  in  civil  cases.     In  the  Supreme  Court  of  the 

» 

tCMTe  ^  Penilsylvania,  a  Aew  trial  had  heen  granted  w  mi  eject- 
xneflt  for  this  land ;  and  the  Court  said,  they  would  gnoif  Dew  tri- 
als, where  the  verdict  of  the  jcry  was  agsEinsHftw.  The  taae  was, 
0^  teth  sides,  considered  as  a  question  ^  law ;  th^  jury  paid  no 
icteolien  to  the  argument ;  and  some  of  then  wwn  out  of  the 
Coaitk«oo«i  vhile  it  was  geiiig  on, 

Th«t  this  is  the  first  suit  instituted  by  the  present  pAanttiT; 
mA  this  ease  differs  from  that  bro«gliC  hi  the  Court  of  Penftsyl- 
Wmi^  in  i^hich'an  allegation  of  fraud  was  arpart  of  the  defeat. 
Vila  pMiUHT  claiMs  under  the  wUl  of  her  g^mifatfiei^  ani  not 
idey-fcef  father,  lo  \wi^>«i  fraud  was  fanpcuM. 

3%  The  Co«rt  will  no%  impose  the  cosb  of  suits,  to  which  the 
pMmiff  waa  not  a  paity,  Mid  whMi  were  isai^d  in  anetlM 
Court. 

3.  As  to  the  eitiaenship  of  the  plihilii;-  It  itas  not  objected 
lih  at  the  trial,  and  ^nnot  Hhw  be  brought  Me  ifuesti*,  oii«n 
#jr  ftaru  affidarit.  There  Is  ncrMling  illfgal  «■  »tm»if|||^  to  M* 
other  state,  to  gi¥e  jurisdiction  to  this  Court;  and  »^llini  to 
Hie  statey  ater>aiilt  brought,  deeft  not  dkingewr  a^ct  Hierighta 
iff  the  plawiMr. 

The  ohly  course  the  defendants'  counsel  coiM  adopt,  in  re- 
feMice  to  the  jurisdktioii  of  the  C#<m,  w«qM  be,  to  note  to 
dismiss  the  suit ;  and  the  aAdavit  could  «lM'%e  read  to  auppoit 
Hie  modon,  althovgh  it  might  be  the  fbuifdallMl  ^%  tfiie  to 
shsw  cause. 


fieiWferfiwftU  PS.  Bucher  et  al. 
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WM  ^Mid^,  il  w«B  Mksid«r«d  thftt  •:  vuim.  trial  wa»^«  iQt|(ter  ofk 

the  express  charge  of  the  Court,  .upon  a  fif^  matter ^oC  law.    . 

Ut  gii^s  ii»  great  saAMfactiooi  tliatt  dining  tfcc.  .mtS9K%  or 

«ip«n(eaii  ^«ar«f  in  whi^  w«  h^«  flir«u4^.ia  ^s  Courts  thia 

it^lhe  awontL.^aftit  ^1%Qre^  ufoxk  a  dry  poiat  oi  law,  a  jury  Jbafi 

giff'tn  a  verdlei-again^  tba  o^p^inkMii^fthe  €ourt    It  is  not  oi^ 

Um  gtMUvl  of  diasatia&aiion.  a(  Uaii-flAiMluet  pf  ^  jury,  .whA 

are  veapcctaMt  iMi«n9  and  no  doubt  th^ii^t  itejr  wam  itokig^ 

righU^k  t)\e  CoiM  wiU  #H  ^his  Tfrdiet  aaide^  It  is  iynyoialMi; 

tlMk  tto  lav  abMld  b«  adhfMd  to,  iwd  that  tha  rigbta  WCqdiNi. 

shoiiM*^'preiavved«  We  shouMMt  here  for  a  very  ]>oor  purpoap 

indeed,  and  ^bonld  disregard  our  duty  and  our  oath,  if  wOi^should 

submit  to  verdicts  ag^nst  law.     The  safety,  and  happiness,  and 

prosperity  of  every  one,  are  deeply  interested,  that  if  a  jury 

undertake  to  dacide,  and  does  decide  against  the  law  of  the  laild, 

their  verdict  should  be  ocRvected ;  for  if  they  err,  and  'the  Court 

has  no  control  over  their  decision,  where  is  the  remedy  for 

any  injury  or  wrong  an  individual  may  sustain  by  their  verdict  ? 

But  if  we  make  a  mistake,  the  Court^  above  wiH  correct  our 

-  • 

effors.  •  »  • 

We  never  iatef flM'fmvith  the  Tacts  of  a  case,  anid  always  leave 
them  to  the  jury,  as  proper  for  their  elimination  and  decision ; 
stating  such  of  them  only  as  are  necessary  to  apply  the  law,  and 
expressing  our  opinion;  upon  the  law,  so  that  either  party  may 
take  an  exception  to  it,  ahd  have  the  benii^t  of  such  exception. 

As  to  ejectments,  there  may  b^ ^caseaj  where  Courts,  after 
two  or  three  verdicts,  will  not  interfere,  and  where  the  justice. 
of  the  case  is  clearly  with  th^  verdict.  But  in  ihis  case,  every 
thing  is  iiv favour  of  the  plaintifr,-^both  the  law  and  justice  are 
with  her.  The  only  thing  claimed  by  the  daibndants,  was  founded 
on  facta,  which  the  Court  woald  not  allow  to  be  given  in  evi* 
denceon  a  trial  at  law;  as  the  relief  of  the  party  upon  them 
should  be  asked  on  the  equity  side  of  the  ColiTt.    The  plaintiff 
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b0M  claim*  under  IbeteiMT  of  Imt  gTOKl&tber,-«iid  Bot  under 
ler,  firther,  to  "vrhom  tlMae  fccttf  relate.  iPlte  C^uit^  as  at  pre- 
aebt  adriaed^  will  not  keaiUiie  to  set  aattte  a  verdkt  in^ject- 
nentf  wlian  agatel  hcw. 

WMi  raapeot  t»  tlie  affldavll,  it  is  nM  eridence  for  any  pur- 
poses, either  to  cpiitiBue  tiie'fliotion,  or  In  refvenoe  to  a  new 
trial.  If  the  case  goes  off  to  ukocker  C^int,  tke  partf  will  hare 
^  the  advantage  of  the  ineta  rdative  to  the  jartadictioA.  The 
Court  would  give  the  ddfendants  leave  to  enter  a  special  plea 
to  the  j«risdietkm ;  er^upon  notice,  they  might  hwrc^the  bene- 
fit of  aH  the  facts  upon  tbe^rial;*  or'*  a  nsotuMi  may  be  usade  to 
the  suit,  and  they  may  bring  forward  ^Itofer  eiidtufeu 

Hule  mmd€  a^aiwie. 
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'J«sBrB  Bas  lir  a^.  y#.  Johv  Stpelb>  E&h/ 

Tile  h*wB  of  the  United  States  do  sot  require  a  person,  ki  order  to  entitle 
kvnself  to  a  cleanu)ice«  to  produce  to  ^e  ceUeetor,  a  certificate  of  hif 
having  complied  with  the  Inspection  Iaws  of  tbe  state ;  unless  the  kw  of 
^e  state  requires  it. 
When  on'e  party  in  a  canse  wishes  Ihe  production  of  i^en»  supposed  to 
be  m  the  possession  of  th^  other,  he  must  gisre  to  him  notice  to  prodiice 
theok  If  they  ava  not  paodaced,  he  vay  give  inferior  evidence  of  thor 
contents;  or  nM^  draw  inferences  from  their  noq-pioduction,  &V9urable 

,  to^the  otfier  side.  But  if  i^  is  W  intention  to  nonsuit  the  plaurtifF— or  if  tlxe 

I 

plaintiff,  requiring  the  papers^  means  t9  obtain  a  judgment  by  de&uh, 
under  the  15th  section  of  the  Judicial  ilct,  he  is  bound  to  g^ve-the  opjK)- 
aitc  paity  notice,  that  he  shall  move  the  Oourt  for  an  oider  mpoQ  him,  to 

*|»CQdti»0'llie  papersf  oiv  on  fiulme  tp  do  so^  to  awards  ipiwiit  or  jodf^ 
.ment,as'th«cafemay  be.  ^  ..    • 

Ifo  advantage  can  be  taken  e^the  mm-praduction  of  papers^  unless  gro|md 
is  laid»  fcr  piesuAing  mat  tbe  papers  were,  at  the  time  the  notice  was 
given,  in  tbe  possession  or  power  of  the  party  t  and  that  they  are  peitf- 
nent  to  tbie  issue.  In  either  of  the  cases,  the  pttty  to  wbom  th«  tietfat 
«aa^#B»'iaBy  b»MiQSB>ti^  to  proive,  by  Ha^m»«sA,  tkkHtbe  p^peta 
aie  not  ia  Ua-paasessiQB.Jor  pewevi  whieb  dalh  m^  be  inet,  by  ca^/m^ 

'  proof,  aeoQfdiqgjo  the  i^es  of  equity.  ; 

In  an  aetai  for  a  fort  to  pesMnal  property,  possession,  accompanied  by  ^ 
assertion  of  ownership,  ib  prima  fade  evidence  of  property.  Document- 
sry  evidence,  is  enly  necesfaiy  when  tbe  ownership  ia  denied,  and  tbi6 
IpsgdhMttoB  cf  pa|iers' b  called  fitt. 

Tbe  Ji^fister  of  a  vessel  is  naft,  per  as,  evidenbe  of  owacMiip. 

In  an  action  against  the  oaBactot  of  the  costoms  ioi  refusinl*  a  dfaaHmaa, 
jMpon  a  count,  stating  that  the  pkipitiff  ^nsss  the  owner  of  tbe  vesSai  laden 
wilb  a  caigo,  of  a  ce^n  viuue^  the  sHagstion  ia  aqftcient,  as  t»  owner- 
ship  of  dK  cargo.  , 

In  actions  of  oontmct,  or  tort,  damages^  whicb  materially  and  necessarily 
aiiae  fton  the  breach  orgrooemM,  need  Act, be  stated;  asthey  anp  cdvered 
by  the  faaeml  da>ii%ts  laki  Vk  this  decbwation.  .9pe^  dateages,  not 
necessarily  inplie^  cssiHat  be  rebovered,  unless  specially  stated;  and, 
aHboiii^  the  pliintiff hMglvib  efi4iiN»^  dff^M  dni«e%  without  ob- 
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jecdoD,  by  the  ddfbiidint,  jel the  dctfwhat  nay  ol^ectAo  dior  allow- 
ance,  on  the  tiiall 

The  general  nature  of  the  caigo,  bein^  proyisions — the  blockade  of  the 
river  Delaware,  by  the  enemy,  and  a  license  to  the  plaintifis,  being  neu- 
trals in  4ll0  w&r,  ftoin  Hie  Moekadlng  ^[iiaA>n^  w^ll  'iM  vttlhorize  the 
codeetor  to  refuse  a  cleannce ;  there  being  no  law  to  aothorize  such 
refusid. 

Whether  a  neutial,  within  the  territory  oF  one' beligeiant,' commits  a  crim^ 
against  that  beHigerailt'  by  an  intescoune  with  the  enemy,  roust  depMl 
on  the  nature  of  that  injtercqurse.  . 

iF  the  owner  contemplated  an  illicit  intercourse  with  the  enemy— -such  as  to 
supply  him  wiQi  p^vislons,  the  clearance  df  the  vessel  might  be  with- 
lield  by  the  collector.        •      ^ 

The  odiketor  must  show  probable  cause  for  his  suspicion ;  and  STAe  party, 
having  it  in  his  power  to  remove  the  suspicions  by  evidence,  6ils  t6  do 
s(^  he  is  not  entitled  to  damages  for  the  refhsal  of  the  cleaisnce  by  the 

collector.  • 

•  •  • 

1  HIS  acAkm  w«s  biroQg^rto  October  sessions,  IBll^  to  ttc^- 
ver  domains  from  the  defendant,  who  was  colledtor  of  the  port 

■  *  * 

of  Philadelphia,  for  refusing  a  clearanot  to  a  Spanish  Vessel, 
owned  by  Uie    plaintiffs^  wh#  nceve  merchant*  ^re$idiQg  at 


Tk»  wmmiy  miM  Lc»  Dos  AnigM^  ¥mvm§  m  hotmd  a  car- 
(p^  ftagar»)  arrived  ift  niilad%l{>Nli,  early  In* March  18)3, 
consigned  to  Escardo,  one  of  the  plaintift,  wba  canoe  in  her  as 
a*passenger.  S6on  afterwards  the  blockade  of  the  Delaware^ 
by  the  British,  took  place ;  anc}  the  Pos  Am.igos  was  detained. 
The  owner  of  a  Spanbh  vessel,  aUaii^  tiic  port  of  Phi^dal- 
phia,  with  th^  «vcaeiii«£  fke  proper  a^tbonty^.weiit  dtfwo  |o 
tlM  blaakading  a^aadroo^  to  obtaia  petmission  to  saii  with  a 
cai^  of  flour,  fbr  Havana;  itftd  hfi  was  requested  by  Es- 
clirdo,  to  ask  permission  for  the  Dos  Anligos,  to^'cafrja  cargo 
of  potatoes  and  onions  ^o  *the  same  place.  On  lib  rcturU)  he 
informed  Escardo  that  this  .permission  was  graotc;d  \^  bat  that 
it  waa>  verbal  Ikenae,  the  British  commaailar  having  rafoaad 
to  give  one  in  wtiiing.  A  cargo^  consiatiiig  t^  oniona  and  po- 
tatoes, the  gf^fwlh  ef  181%  was  Wtkm&mMj  purchMcd  by 
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^caffdks  the  eiiM  ^  «WiMi  .wit8^,|t3  dDNiTB)  W  cgnU;  and, 
OR  the  9l8t  of  July,  JKroottptoM'^^^  ciptilti  •€  Ai»  do6 
Ainigos,  lie  w^M  to  the  cH?HqEBi4niiie?  ii4ieF»  the  isiq[»taifi  de- 
livered in  dupticate^a  iMMNt  of  the  cwg^o,  in  the^wuel  forai> 
one  copy  of  which  iN»  striked  bjF  blm^  and,  with  .the  orillv  re- 
quiibd  k|y  law,  writt0»  ctft.-  AelearaMe  vrts  nett  granted,  snd 
the  owner  and  nasuir*  wei«  informed  by  Ifhe  deputy-coilertor, 
the  defendant  bflng  lAfoent,  «hat  from  thetiature  oC  ihe  cargo, 
it  being  compoeed  of  articles  of  a-penahHhte  nttoii'^,  it  mA  he* 
Mevod  to  be  intended  foe  supipiies  to  the*  blockading  ^t^oadngta. 
It  was  stated  by  fiecardes .  that  the  teasel  had  a  ftcense  irel»i 
the  British  comMASttdir,  to  carry  the  eargb  to  Harana;  aUd 
the  erideace  as  to  tMetdmission,  whether  the  Kcense  was  4ie- 
clared  to  be  verbal  or  written,  was  oontradictory.  Thej<c\xity- 
oelleetior  required  the  prodiietion  of '^  the  license  (  aAd^  the 
plaintiff,  Escardo,  denied  any  intention  se  IVis^sh  Apf^s  to 
Ihie  hostile  vessels.  Two  o^  three  interviews  hetweehfiscMrdo 
and  the  depnty-collector  took  place;  avi  the  clearance  not 
bsMig  gsenSfed,*  counsel  were  eiaploy^d  by  the 'plaintiffs,  who 
demadied  from  the  deftnJusil,  a  cls«rancar  for  the  Dos  Ami'- 
goB,  and  notified  hlhiof  a  claim  for  deinagts^  sAraiM'he  con- 
>hiiw  its  felUssl.  A  correspondence  Seek  piece  oH  the  eubject ; 
Sftrvefs  i^ere  held  en  the  cargo  on  the  9¥x,h  and  98th  of  J^, 
anslit  w^^^und  in  a  pevishing  state;  and  on  the  Sd  of  Auguifir, 
it  was  sold  under  the  direction  of  an  auctioneef,  f^f  \0T  doUars 
33  cents. 

V%ft  declaration  conteined  four  cotktits:  1st.  For  r^fushig  a 
deeraace  to  the  Dos  Amlgos,  laMn  with  a  csivgo:  M.  Fbr  re- 
fiising  the  clearahce  tnaficiousl)r :  9iS.  For  refndhg  the>dear- 
aiice,  and  stating  that  thtf  nrfmifM  f  tis  sMrti  to  by  the  cap- 
tite  t  4^h.  ¥oT  relheiflig  it)  and  9tath»g  that  the  master  was  fea- 
dy,  and  olilAred  to  swear  to  the  a^anHlnt. 

The  evidcMe  of  ownership  ef  the  vessel,  was  tto  poi^session 
of  Escardo, 'Ih  thcr«taie«fthe  phantiffs;.  and  the  repiitafi<fn  of 
such  owAerehlp,  Ht  BaiMhi.  rfkxi'fAtt  of -the  rsfinat  of  the 
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ckanmcti  W9B  ikmwn  kf  the .  o^prw|K>ttd^nec  bettiean  At 
couiMMl^  oir  tb0  plMolllby  and.  tkm  bte  ▲.  J.  Dallas,  eaq*  wli» 
was  countel  fiff  th^  4sfaadaptf  ia'vlttah  tto  rafiiaal  was  admit- 
tad^  and  the  reasons  fof  tb«  ssfiifr  sfatid* 

T)Mi.dsfeDdant'8  couHpsl  liad>  aooo  ajler  the  suit  was  com- 
menoed,' gives  the  |>|iiiitiffft  nol&ce  te  prodnce  ccitajn  diK;u- 
meats  and  pafuflw  m  the  trial;  sad,  on  tiieir  being  called  for, 
it  was  stated  by' their  counsel,  that  09  such  documente  or  pa- 
persjRRsre  intMrpiysstssionfior  existed,  with  theexceptionof  the 
1^-btt)^  called  €6r,  wideh  had  aciy>inpaiiied  the  vessel,  on  her  je- 
t«r9  te  Havana;  and  a»  account  of  the  ijactjpulars  of  the  cargo, 
and  the  reopHpt  of  the  persons  from  nhmpi^^  had  been  pur-, 
duased,  fer  the  >  cost  iheseof;  which  was  offered  as- a  bill  of 
P«Ke|s.- 

C»  J.^g^pll,  for  the  detodant,  moved  for  a  nonsuit,  on 
tbefpai^ir  ysounis;— 

.  1.  Thai  the  Manifest  ddivered  te  the  collector,  bf  the  csf  ^ 
tain  of  the  Dos  Ans^s,  waspot  sworn  to. 

2.  That  noilbiiety  of  ownership,  and  possessMOhoF  thf  vessel 
1^  ene  of  the  plaintiffs,  ^  all  lh»  owners,  was  not  suffrimt 
to  suppoK  this  aci^OB  Isr  damages,  e»  dtMcto. 

S.  That  ,aecordiii9  ^  ^^  previsions  of  the  15th  section  ef 
^the  Judiciary  Act)  Liaws,  United  States,  vol.  iL  ^%^6Sj.ik»   ^ 
n^B^iprodttctinn  of  papers,  after  notieei»'  gives  thoi^rty  caUr 
ing  for  fhiniy  i£  defendsht,  a  right  to  a  non  firosi  a  plaintiff, 

« 

to  a  judgment  by  de&ult. 

Xhe  counsel  for  the  .pUiatiffa  opposed  the  nonsuit,  alleging 
that  ooe  ef  the  counts  of  t^tdecla^tion,  averred  a  readiness 
on  the  ptrt  ef  the  mastea^  to  swear  to  the  manifest;  and  that 
as  the  oath  w*s  s^htcribed  hf  the  master,  the  jury  might  in&r 
that  U  was  tproi^  te.  That  notoriety  of  ownership,  and  ac- 
tual possession  of  a  chattoly  was  the  usual  and  .sufficient  evi^ 
doiee  ef  ownership;  and,  eerlainly,  sufficient  u  |>ermit  the 
questhn.  to  go  .to  the  jury ;  and  that  the  pnpvisioai  of  the  A^ 
of  Congress  relative  to  the  j/Ko^fOLQimk.^  pt^^nf  applied  only 
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wttc«  %.  QkDtioi  fcad  b0«n  made  to  tbe  Courts  for  ah  order  on 
tbe  pMijr,  fo  produce  the  4>«p€r9>  fiE>lHuired  t>7  notice  thereof, 
anil  some  evidence  that  the  party  called-'oD  for  thera,  h«d  them 
in  hifyniaiinfiioii,  wd  that  tbfjr  were  pertinent  to  the  issiic. 

m 

•  « 

'  fVJiS£[IJV'GT0Jr^JuH9Q9.  With  respect  to  the  objections 
on  acQDu^t  of  the  Inspe«tio«  Laws,  the  answer  of  the  plsgntiffa' 
couAsel.ia  suficienl.  The.Aot  of  Congress  doiea  sot  require 
the  collector  to  interfere,  unless  iv  appears  that  he  is  callfd  on 
so  to  do  by  eome  state  law. 

As  to  the  ownership  of  the  vessel  and  cargo,  it  is  a  sufficient 
answer  to  this-motii^,  that  some  evidence  hai^  been  given,  which 
vmjf  in  th^  opinion  of  the  jury,  be  sufi^ciem  to*  prove  this  fact; 
and  the  rule  of  this  Court,  and  of  every  Court  is,  that  ^bet» 
ciMfth  evidence  is  given,  the  Court  will  not  take  the  cause  from 
the  jury.  As  to  the  manifest,'  upon  being  reminded  of  the 
CMintsdn  the  declaration,  which  aver  a  readiness  to  deliver  a 
mnnifes^,  these  di£Biculties  disappear.  TYyh  manifest  is  not 
sworn  to;  it  is  flHed  up  and  signed,  but  tbe  oath  was  not  admi- 
nisCered;  and  it  would  not  in  this  form  be  sufficient  to  support 
an  indictment  fi>r  perjury.  But  it  is  sufficient,  under  these 
counU,'if  the  master  did  all  in  his  pow.er— -if  he  showed  him-* 
:9haif  in  itediness  to  take  the  oath.  The  only  question  with  ua 
la,  .wlietba^sough  is  shown^  tp  allow  the  jury  an. opportunity 
to  draw  an^ference.  Two  facts  are  made  out  .now,  whidt  did 
not  appear  before.  The  master,  with  Escardo,  was  seen  to  go 
|wo  or  three  times  towards  the  enstonn-housje,  professing  that 
he  meant  to  go  there;  andj  at  that  time,  the  manifest  was  in 
the  possession  of  one  of  them.  Taking  these  circumstances  in 
eonnezion  with  the  manifest  having  been  left  with  the  collec- 
tor; and  thi(t  the  collector  does  not  assign  as  a  reason,  why  the 
clearance  waa  refused,  that  the  master  would  not  swear  to  the 
manifest,-— there  is  enough,  from  which  the  jury  may  infer,  that 
the  manifest  was  delivered  to  the  collector,  by  the  master,  and 
that  he  was  ready  to  take  the  oath;  and  the  objection  stated, 
;oL.  III.  3  0 
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is  not  tkat  lie  refused  the  oath,  h«t  that  there  wee  »  suspieioii 
of  an  intended  inlractien  of  the  hnr,  hf  furniskiDg  supf^ies  to 
the  enediy. 

In  the  former  case,  the  Court  staled  that  the  aasi^iDlng  <#ooe 
reason,  did  not  exclude  a  right  in  the  collector  to  give  another^ 
if  the  objections  arising  from  the  firstefaould  be  cleared^iip.  The 
casek  now^hanged ;  because  now  iMppears,  that  a  maoifioat  ln«f 
hare  been  signed  and  delivered  to  the  collector— endysa  anchor 
feasoQ  for  revising  the  clearance  was  assignMl,  tMs  fiimidiea' 
an  additional  fact,  from  which  the  jury  may  infer  a  readiness  en 
the  part  of  the  master,  to  swear  to  the  manifest. 

The  rem«inin^  point  is  important  and  neivel;  and  has  net 
yet  been  decided  in  the  Supreme  Court,  in  this  Courts  or  m 
WSJ  other  Circuit  Court,  so  far  as  we  are  informed. 

It  is  not  dMicult'to  give  a  construction  to  the  section  of  tho 
Act  of  Congress.  When  either  party  wants  papers,  he  maA 
give  notice;  and  he  has  in  view  one  of  these  objects:  W. 
Tjiat  if  the  papefs  called  for,  are  not  producedi 'he  aQsty  be 
enabled  to  argue  against  the  party  not  prodnbing  thdm  to  the 
jury :  2d.  This  object  may  be  to  obtain  evidence  from  the  con* 
tents  of  the  papers  called  for:  and,  3d.  To  move  the  Court  for 
a  new  8uk,<>r  for  a  judgment  by  default,  as  the  case  anay  b^;^ 
But  in  either  case,  the  party  must  entitle  himself  to  the  ben#^ 
fits  of  the  section,  by  showing  that  the  party' was  ijkpossession 
of  the  pa])ers  called  for ;  and  he  must  also  give  evidence  of  the 
contents  of  the  papers ;  for  it  will  not  do  for  him  oirfy  to  say 
wliat  those  contents  are.  The  Court  will  require  reasonabii 
proof  of  the*  possession,  and  of  the  pertinency  of  the  papers. 

if  the  ob^(^  of  the  party  is  to  avail  himself  of  the  proTiaions 
of  the  section,  so  aa  to  move  for  a  nonsuit,  or  for  judgment  by 
default,  he  must  put  the  party  on  his  guard,  and  M  hifti*  know 
the  consequences  of  a  refusal  y  and  the  party  receiving  such  no- 
tice, will  ceme  prepared  to  meet  it. 

In  any  such  case,  when  the  party  is  called  on  to  produce  pa* 
p^rs,  he  may  make  oath  that  he  has  them  not^  and  thus  extri* 
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cate  Mmsell^'froai  diftcuhy.  This  ii  the  tase  in  chancery, 
wliefl^the  plaiftti^  jch^a^s^  tke  dtfsndant  with  having  papeia 
to  'whldi  he  hat  a  rights  and  the  defendant  relieves  himself  bf 
Ina  Qftfii ;'  and  this  may  be  noet  by  contrary  proof  of  two  wit- 
^aaaea.  In  every  case^  4ie  party  vlumiog  the  pf^n  mnat 
givin-evidebce  of  the  relevancy  of  the  papers,  and  of  the  oppo- 
fli^ejparty  having  poaaesaion  of  them* 

*  t  Whenever  a  fudgment  by  de&nlt,  or  a  nonanit,  ja  intended  to 
be^rclaimed,  the  notice  to  produce  papers,  must  give  the  party 
infompticMi  that  it  ia  intended  to  move  for  a  nonsuit,  orYJudg- 
ninnt  by  dcAiulc,  as  the  case  may  be ;  and  this  iriust  hereafter 
be  considered  aa  the  mle  of  the  Court,  under  this  section  of  the 

Act  of  Congress* 

Nonsuit  rejksed. 

The  nonsuit  having  been  refused,  and  the  case  subnutted  to 
the  jury,  the  counsel  for  the  defendant  contended— 

1 .  That  the  receiving  a  license  from  the  enemy  of  the  United 
States,  by  the  owner  of  the  Dos  Amigos,  destroyed  the  neutrfl 

.character  of  the  vessel,  and  justified  t|;ie  refusal  of  the  clearance. 

2.  That  as  the  declaration  stated  the  plaintiffs  to  be  owners 
•■'  * » 

of  the  vessel,  <'  laden  with  a  cargo,"  this  was  hot  a  sufficient 

'   averment  of  ownership  of  the  cargo,  to-  authorize  a  claim  for 
damages  for  its  loss« 

3.  Thdi  there  was  no  evidence  to  show  a  demand  of  a  clear- 
anee  from  the  collector,  after  the  31st  and  2^2d  of  July,  and 
subsequent  to  the  explanations  given  in  the  correspondence; 
and  that  the  failure  to  make  such  a  demand,  as  it  might  have 
been  granted,  was  an  answer  to  this  suit. 

4.  That  a  clearance  is  not  a  necessary  docunfent  for  a  foreign 
vessel}  sailing  from  a  port  of  the  United  States ;  and  thereforOi 
the  refusal  of  the  clearance  was  not  the  cause  of  the  damages 
sustained  by  the  plaintiffs.  The  counsel  for  the  defendant  cited, 
1  Chitty  on  Plead.  146-7.  485-7.  1  Condy's  Marshal,  407.  1 
Wheaton's  Rep.  431.  4  Rob.  284.  6  Rob.  1^1.  4  Rob.  65.  8 
Cranch,  384. 
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On  thepart  of  the  plaintift,  it  was  itfgsecl— ^TmTa  im* 
traU-not  an  inhabhant  of  the  place,  hat  a  r|gttfc  to  ohl^j^  a^br 
cense  iroin  the  enemy  of  the  natien,  when  he  may  wiifa  to  pro- 
ceed to  a  port  ip  his  own  countfy  with  a  cargo,  and  tbat  wA 
an  act  w^i  no  forfeiture  of  his  neutral  charaeier.  - 

3.  That  the  averment  in  the  declaration,  that  fte  plaiatift 
were  owners  of  the  vessel,  laden  with  a  cargo,  was  sufii^eol ; 
and  that  if  it  was  not,  the  jury  might  give,  damages  fartf  the 
consequences  of  the  detention  of  the  vessel  by  the  d^ndiot, 
evea  without  a  direct  averment  of  ownership  in  the  «^So.  It 
was  also  said,  that  as  the  defendant  had  not  objected  to  the«vi* 
dence,  given  by  the  plaintiffs,  of  ownership  in  the  cargo; 
which  evidence  was  intended  to  apply  to  that  part  x>f  the  •dfecia- 
ration ;  they  could  not  now  object  to  the  effect  of  such  evi- 
dence. 

3.  That  a  new  demand  of  the  clearance  was  not  necesa^igr; 
and  that  had  the  defendant  determined  to  grant  a  clearance  af- 

4er  the  explanations,  he  should  have  notified  the  plaintiffs  of  Ikls 
readiness  so  to  do. 

4.  That  a  clearance  is  necessary  to  every  vessel  sailing  €ta 
the  ocean,  to. protect  her  from  molestaUon,  and  is  thAisunl  and 
proper  document  for  that  and  other  purposes ; — that  without  k 
clearance,  the  Dos  Amigos  would  have  been  arrested  by  the 
fort  in  the  Delaware— by  the  officers  of  the  custo|i|S  in  the  Dis^ 
trict  of  Delaware^— by  the  gun-boats  stationed  at  the  mouth  of 
the  harbour ;  and  would  have  been  interrupted  by  any  cruiser 
she  might  meet  on  the  ocean. 


WJSHIJ^GTOJ\r,  Justice  J  charged  the  jury.  This  is  an 
tion  brought  by  the  owners  of  a  vessel,  laden  with  a  cargo, 
against  the  collector  of  the  port  of  Philadelphia,  for  having  re- 
fused the  vessel  a  clearance,  in  consequence  of  which  the  car- 
go  was  lost ;  and  damages  are  claimed,  as  a  compensaUon  for 
the  same. 

We  Will  fay  Uie  ca^e  before  the  jury,  under  the  foUowSig 
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headtf  lJ3u^  wtU  eiftbrac^  all  the  «rg0m4i^8  or  tke  cowmmI 
.  on  b^  sides, 4M  we  shall  make  8ttch>ob8erT«tion%  upon  tliem 
arapplp 

*  .  .TM.  first  question  is,  was  a  clearance  asked^  jtncWefused  ? 

^  '*^  «^i^  the  plaiatiffs  the  persons  to  ctnnplaui  of  1!|^  refusal  ? 

3.'.i;UP  tlie  plaimifTs  perisnn4dl  that  by  lawtbey  ought  to 

imrt  dpne,  in  otder  to  ealhle  thmaaltro  tp .  call.'  for  a  clear- 

4hpa? 

4:  To  whAt  extient  can  damages  be  claimed)  if  hhe  plaiBtillk 
areeQ||Kled  toan]^?  ,  .  ^     . 

Lastly!  Can  they  recoTer  these  damages  from -the  defend- 
ent  f 
'  L    \Va* '  ^he  clearance  refused  ?     The  correspq^dence  be- 

H^een.  the  parties,  has  been  read  repeatedly;  and  ae  k  is 
the-  dMfy  of  the  Court,  to  give  a  construction  to<  written  pa- 
mgtff  ti^y  will  obserye  upon  it. 

'The  plaintiffs'  co\)nsel  in  their  letter  to  the  defendant,  com- 
plain of  the  re£^al  of  a  clearance  to  the  Dos  Amigos;  aiid  this 
anawet  of  jthe  defendant  acknowledges  the  refusal,  and  justifi^ 
it  on  cejtain  g^unds  stated  therein.  This  supports  the  charge 
eC  ^rcftjtftjjhy  the  defendant,  and  that  the  plaintifis  complsuned 
t&e9e0£ 

BfitPif  theiir^ii  any  doubt  on  this  subject,  Mr.  Wilson's  ac- 

•knowledgment  vempves  it.  He  states,  that  two  pei|y>ns9  <>ne.of 
whom  was  the  master  qf  the  Dot  Amigos,  came  to  ihe  cnstom- 
house,  and  applied  for  a  clearance,  and  he  having  ilecliDed  to 
give  the  explanations  asked)  the  clearance  was  not  gsanted.; 
end  O/Conway  states,  that  at  two  interviews,  the  o£Bicer  wm 
aakeS  if  the  vessel  would  be  permitted  to  depart ;  and  he  an- 
swered that  she  would  not ;  as  the  firitish  vevseU  were  in  the 
"mouth  of  the  bay,  and  the  cargo  might. fall  inta their  hands. 
But  it  is  said,  that  if  the  clearance  was  refused  when  fi^t 
applied  for,  the  subs^uent  negotiations,  between  the  counsel 
of  the  plaintiffs  and  pf  the  defendant,  kept  the  affair  in  sus- 
pfiim  until  the  28th  of  Jnlj,  when  e  n^i|t4^u»d  should 
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We  beep  madoi  «Ad  was  necesai^ ;  In  erd^^  <rtMe  the 
plMDiiffii  to-.redbver  in  lUe  actioii*  . -"^      .        «- 

This  is  not  the  law ;  nor  is  it  reason.  Because,  after  the  ff€* 
ftMal  of  a  clfarance  oa  the  groiHid|t  staled,  and  the  plaintMlf^  had 
said  theyiiroyd  look  t»  the  collected  for  damafies^  ^^'^^^^^'l^ 
eions  had  been  removed,  it  was  the  duty  of  the  deraMjIt  to  ss^ 
to  the  ttlaintifia,  I  wii^^^e  the  vessel  a  clearance,  ni'ke  m^ 
not  satisfied  with  the  explanations  offered,  by  the  pluntifisy  te 
rensove  thosi  suspicions,  he  must  stand  or  Ml  b^ste  the  jefffs 
by  the  propriety  of  the,  reasons  of  his  refusid*  The  aiaiDll& 
had  done.eRo«igh. 

2.  Are  the  plaintiffs  the  persons  entitled  to  jcomplain  of  the 
refusal  ?— have  they  given  satisfactory  reasons  to  the  jury,  to 
Show  they  are  the  owners  of  the  vessel  ? 

«  

The  law  has  been  correctly  stated  by  the  plaintili^'  eounaei« 
Possession  and  assertion  of  ownership,  are  sulBcient  ^idea|p 
thereof.  Documentary  evidence  is  not  necessary,  unless  the 
ass^ted  ownership  is  denied,  and  the  party  hae  been  called  en 
to  produce  such  documents*  The  evidence  in'  this  case  is, 
that  Escardo  was  here,  in  possession  of  the  vessel,  and  asserted 
lie  was  the  owner  for  all  the  plaintiffs ;  and  he  aMenArdqir  pro- 
ceeds to  manifest  this,  by  instituting  the  suit  in  the  name  of  all 
the  owners.  Longfiiusse  was  at  Havana,  saw  Ifaie  owners  there, . 
lieard  them  assert  that  they  were  owners  of  this  veesel ;  and  hfr 
states,  that'it  was  there  a  matter  «f  notoriety  they  were  the  owsi- 
-ers.  The  register  of  the  vessel,  if  it  were  produced,  woul4-not 
^e  sufficient  evidence,  and  would  be  no  more  than  tliis,%iSliMt 
it  would  be  in  writing;  nor  would  it  be  equal  to  this,  if  tit-  i^pe 
not  accompanied  by  possession.  This  is,  however,  a  qaistieQ 
of  evidence,  on  which  the  jury  must  decide. 

3.  Did  the  plaintiffs  do  all  that  by  law  they  ought  to  h«re 
done,  in  order  tb  entitle  the  vessel  to  a  elesrance? 

What  does  the  law  require  I  That  the  master  shall  deliver 
to  the  collector,  a  manifest  of  the  cargo  on  board  the  vessel, 
stating  the  vt^ti^  of  which  tbe  same  is  compoeedy  mU  the 


.  » 


APRIL  TEKM,  iMV/ 


sa^f 


-*- 


* 
ft 


Mriiffl^BylAl.  m.  Steele. 

pricei  tliireplf  to  be  llgned  «hi  sworn  to%  hiHi.  What  is  tU 
evidesce  on  tfiia  subject?  Mr.  Witoon,  tlie  AopHty-coUector, 
states,  that  ^^oii  the  9l8t  of  July  1913,  the  captain  of  the  ^pa<r 
nish  jreasei,  with  a  fareigAeiv  not  known^to  faini^  came  to  the 
ctatom-house;  Two  outward  manifests  were  laid  on  the  Hesk  at 
which  h^  sifody  ekber  hf  the  captaiif  orthe  gentleanan  with  him. 
He  took  them  up  and  examined  them  as  was  usual.  He  c»b- 
senred  to  the  captain,  and  to  the  gentleman  with  him,  that 
4ie  cargo  w«a  of  a  very  perishable  nature^  and  that  he  doubted 
wbettiit  it  could  reach  Havana  in  a  state  proper  for  use,  and  was 
ther^fofe  intended  fer  |he  British  squadron ;  and  he  referred 
IMirticularfy  to  the  articles  being  ^the  growth  (^  that  seasonC 
They  declared  they  were  bona  fide  destined  for  Havana,  and 
they  withdrew.** 

From  this,  the  following  facts  appear  aa  applicable  to  ther 
vamfest.  Two  manifests,  filled  up,  and  signed,  w^re  placed 
on  the  desk  of  the  deputy-collector;  were  examined  }ff  hlpty 
and  no  objeetions  made  to  them ;  but  he  stated  a  suspicion,  that 
the  cargo  could  not  reach  Havana,  and  that,  therefore,  it 
was  iittended.for  the  British  squadron.  Mr.  Dallas  states,  in 
his  letter,  t^  tMt  would  be  no  obstacle  to  granting  the  clear- 
ance, if  the  grounds  fer  auspicion  of  illicit  intercourse  were  re^ 
moved.  TUfiB  admita,  that  the  manifeel  wai  tendered,  and  thai 
%he  captkm  was  ready  to  swear  to  it ;  and  the  Court  think  it  was 
the  duty  of  the  collector  to  Require  it  to  be  sworn  lo,  if  he  thought 
it  necessary.  Two  manifests  were  laid  on  the  desk :  only  one 
hitoifeeB  ptoduced  on  notice;  and  the  jury  will  judge  why  the 
«Aer  Kas  not  been  produced.  The  Court  haa  no*difficulty  in 
saying,  that  these  circumstances  amount  to  evidence,  thM  the 
manifest  was  sworn  to,  or  that  the  master  was  ready  to  swear  to 
it;  and  that  the  ];rfainti£Ri  did  all,  or  were  ready  to  do  all,  the 
law  required  of  them. 

4.  To  what  exteiK  can  the  plaintHs  claim  damages,  in  this 
eaae,  if  the  jury  ahaH  be  of  opinion  they  are  entitled  to  damages  ? 

The-  averment  in  the  dedMraftkn  is,  that  tiKplaiiitiffs  «<  w#re 
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tbe  owners  of  a-Tfo^p^  hutoa  with  a  car0i|"  and  k  as  eildy  that 

this  is  an  aversMMit  4(  the  ownership  of  the  caigo.    This  will 

not  dor    The^  ought  to  ha«^  slated  the  owneiship  of  both  ves* 

sel  and  cargo,  and  tjj^  «Temient  in  the  declaration  does  not* 

mean  this.    It  would  apply  as  well  tp  «k  vessel  laden  with  a  car* 

go  en  freight;  add  ownMiip  in  ihih^  cargo  deetfnot  ibttoip 

fimn  it.  '        .  .       / 

What  is  tthe  rule  of.law  as  to  damages  ?  it  has  been  admitte4p 
on  both  sides,  that,  whenever  the  declaration  claims  dam^kges, 
whether  in  contract  or  in  tort,  all  the  damages,  whteh  thgf  juvf 
can  say  arose  out  of  the  breach  stated^ in  the  declaration,  mi^ 
he  given,  and  such  is  the  law.  But  if  the  plaintiff  means  to  g^o^- 
fiuther,  he  must  state  them  specially,  as  well  to  give  notice,  as 
that,  etherwise,  the  evidence  will  not  fit  the  declaration,  and 
these  must  always  correspond. 

it  was  argued,  but  not  relied  on  by  the  plaintiils'  connsely 
t}f^  thb  is  a  rule  of  evidence  and  not  of  compensation }  and  the 
defendant  having  allowed. evidence  to  be  given  of  the  value  and 
loss  of  the  carg^  he  could  not  afterwards  oppose  its  effect,  in 
ascertaining  the  extent  of  damages. 

There  are  some  instances,  where,  after  evidetee  has  been 
admitted,  the  Court  will  not  permit  cnunsel'to  object  to  its  in- 
fiuence.  Thus,  when  the  signatures  to  a  note  h«ve  been  ad«  ^ 
mkted,  the  party  shall  not  say,  you  cannot  elaim  daolages  for 
,the  note,  because  this  would  be  a  triek;  and  having  suffered  the 
note  to  go  to  the  jury  as  proved,  he  shall  not  afterwards  opptee 
its  operatiao  upon  them.  But  whenever  the  case  is,  as  ^  the 
present  cause,  the  Aile  is  otherwise.  Does,  or  does  not,  tM^ 
evidence  fit  the  declaration  ?  If  it  does  not,  it  is  now  too  late 
to  inform  the  jury  they  ought  not  to  regard  it. 

What  are  the  dunages  which  arose  out  of  the  case  stated  in 
the  declaration  in  this  cause  ?     The  owners  of  a  vessel  sue  the 
collector  for  refusing  a  clearance  of  a  veai^l  with  a  cargo  on 
board.    Freight  undoubtedly  is  lost  by  the  prevention  of  the  . 
vof  age.    If  the  «argo  bdooged  to  any  body  else,  or  to  them^ 
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Mlvest  th»  lou  was  iBBtained  and  may  M  recovered.  The 
ownen  of  a  veaael  are  equally  entitled  to  freigiit^  to  whomso- 
ever the  cargo  may  belong.  .  As  to  the  amount  of  this  loss,  it 
is  properly  within  the  province  of  the  jury  to  ascertain  it,  and 
tike  Coiirt  will  not  attempt  to  state  it. 

Last]y9.caii  these  damages  bq  recovered  from  the  defendakit  ? 
The  defendant  has  produced  evidence  of  circumstances  to  jus- 
tify bis  conduct;  and  various  grounds  of  defence  have  been  taken 
by  his  counsel.  In  the  origin  of  the  case,  but  one  objection  was 
made  to  granting  the  clearance— 4t  suspicion  of  illicit  intercourse 
with  the  enemy;  subsequeptly  there  was  anothei^— that  the  plains 
taCi  had  in  their  possession  a  license  from  the  blockading  squad- 
ron, which  it  was  their  duty  to  produce,  to  show  whether  it  was 
an  authority  for  the  vessel  to  proceed  to  Havana.  The  graunds 
of  auspicion  of  illicit  intercourse  were,  the  genekal  nature  of 
the  cargo,  it  being  provisions  ;-~the  blockade  of  the  DelawaiVy 
and  sailing  under  a  British  license.  All  these  are  put  togeth^j 
because  they  admit  of  one  answer ;  they  did  not  justify  the  col- 
lector. A  neutral  vessel,  in  a  blockaded  port,  takes  a  cargo  on 
board,  and  asks  leave  to  depart.  The  collector  says  no :  yoa 
have  a  cargo  pf  provisions  and  a  license.  The  answer  is,  I 
have  a  rig^t  to  go;  and  what  is  it  to  you  if  I  have  a  license? 
The  blockading  squadron  may  prevent  it;  I  have  a  right  to  run 
the  risk,  and  you  cannot  interfere.  The  nation  may  prevent  it, 
but  an  executive  officer  cannot.  If  Congress  did  not  think  pro- 
per to  make  such  a  law,  the  collector  could  not  make  it,  and 
aay,  you  shall  not  go.  As  to  the  license,  the  plaintiffii  had  a* 
rin^  to  take  it;  and  the  blockading  squadnm  had  a  right  to 
give  it;  and  the  reasons  given  by  the  Supreme  Court,  against 
an  American  citizen  taking  a  license,  do  not  apply  in  such  a' 
case.  The  American  citizen,  by  taking  a  license,  takes  side 
wHh  the  enemy;  and  as,  in  time  of  war,  every  member  of  the 
nasm  is  considered  4il  war,  he  shall  not  be  at  peace.  But  these 
reasons  do  not  apply  to  a  neutral.  He  can  go  into  a  blockaded 
port^  and  can  go  out,  if  the  blockading  force  will  permit  it ;  and 
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k  is  not  for  anj  oflber  of  the  port  to  aaji^  h»  shall  not  go.  The 
Act  9t  Congroi^  rdalive  to  H^enses  from  the  eiieniy,  does  net 
tpplj^^First*  because  it  was  passed  after  %he  cause  of  actiqia 
atose.  Secondly}  because  Escardo  was  not  an  iDhabitant  of  this 
country,  as  no  person  is  an  inhabitant  of  a  plaee,  but  One  who 
acquiies  a  domicil  there;  otherwise,  all  nentral  trade  would 
be  deetvoyed..  Going  to  a  place  to  obtain  a  cargo,  and  coming 
away,  does  not  give  a  neutral  a  donskilit  or  make  him  an  inha- 
bitant* 

If  the  circumstance  of  the  blockading  squadron  having  been 
at  the  time  in  the  mouth  of  the  Delaware,  is  a  justiication  <^ 
the  defendant,  it  would  amount  to  this ;  that»  although  Gongreis 
had  repealed  the  embargo,  the  collector  had  the  same  poweiw 
he  possessed  when  the  embargo  was  in  force.  Suppose  any 
citizen  had  attempted  to  go;  could  the  collector  stop  him  bo- 
cause  he  might  fall  in  with  the  enemy  ?  If  no  law  has  been  pro* 
duced  to  authorise  the  collector  to  refuse  it,  he  ought  to  haTC 
granted  the  clearance. 

;  Intercourse  with  the  enemy  has  been  alleged  against  one  of 
the  plaintiffs,  and  this  was  never  thought  of  by  the  collectafr 
but  is  the  suggestion  of  counsel.  Intercoorserwitfi^the  enemy, 
by  citixens  of  the  United  States,  would  have  been  Improper; 
but  in  a  neutral,  it  is  not  necessarily  a  criminal  act.  Suck 
intercourse  might  be  criminal,  as  giving  information;  but  when 
it  had  been  ascertained,,  that  it  amounted  to  no  more  than  pnk* 
^ring  a  license  to  go  to  sea,  with  a  cargo,  it  was  not  crins« 
^.  But,  suppose  it  had  been  so ;  what  had  the  coUeclor  to  ^ 
with  it?  The  vcs^i  might  have  gone  out,  and  Escardo 
been  indicted. 

The  case  of  The  Tulip  has  no  a^lication.  There,  the  Arnrn^. 
rican  vessel  carried  out  important  despatohes  from  the  Briuahi 
minister,  which,  if  she  did  not,  at  sea,  fall  in  with  a  oonveyaoc*- 
for  them,  she  was  to  land  in  some  part  ofiJSnglaod  or  Irelaad;. 
4nd  the  Court  had  no  difficulty  in  condcHmiag  her. 

The  cise  comes  to  Ibis  »,  ■  the  collector  had  two  conflictittg 
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duties  imposed  upon  him ;  one  to  the  individual  who  aiked  a 
clearance ;  the  other  to  his  country.  If  the  destination  of  the 
i^essel  was  the  enemy,  he  had  a  right  to  refuse  a  clearance ;  if 
not,  and  there  were  not  circumstances  to  warrant  his  suspicions, 
be  had  no  such  right.  He  was  to  judge  upon  circumstances, 
and  to  proceed  on  such  ground,  as  that  any  just  man  could  say, 
there  did  exist  reasons  sufficient  to  authorise  the  belief,  that 
this  was  the  destination  of  the  vessel;  and  if  the  jury,  carefully 
and  coolly  examining  aH  the  reasons,  think  he  had  just  grounds 
fear  the  snapieion,  they  will  find  a  vercfict  io  his  favour. 

The  Court  then  went  into  a  minute  examination  of  the  eri- 
^ence  which  had  been  adduced  by  the  defendant;  and  coocUidi^ 
ed  by  stating ;  that  if,  upon  the  facts,  the  jury  thought  the  de« 
fendant  had  just  and  reasonable  grounds  for  his  conduct,  he  was 
not  answerable ;  but  if  they  did  not  think  so,  they  would  find 
ibr  the  plainti& 

After  the  Court  had  concluded  the  oharget  Mr*  C.  1.  IngersoU 
requested,  that  the  Court  would  instruct  the  jury,  whether,  if  the 
Heenae  fo  the  Dos  Amigos  was  or  was  not  in  writing,  and  tli'i^ 
deputy-collector  misunderstood  the  plaintiff  £scardo  in  relatkm 
to  It,  it  waf  ttot«  the  doty  ol  Escardo  to  explain  tkt  ciicum*'* 
stance. 

WnAingt^  Ju9hee.  If  Mr.  Wilson,  the  deputy-coHectdr, 
iMA  to  Escardo,  I  understand  you  have  a  license  in  writing,  and 
I  ask  you  to  show  it,  and  he  was  siknt  and  did  not  explain  i% 
Hie  consequences  would  be  the  same,  and  the  defendant  would 
htArh  been  justified.  Still,  the  jury  will  hmm  to  determine  «a 
tlie  accuracy  of  Mr.  Wilson's  recollection;  not  on  lus  veracity, 
9bif  that  has  not  been  doubted. 

The  Court  say'nothing  about  the  point  which  was  mentiofied, 
wheUier  the  collector  is  answerable  for  the  acts  of  hie  deputy. 
If  e  is  certainly  answerable  for  all  his  acts. 

Verdict  for  piaint^9. 
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DufVUVOV  XT  AL.  VS,  IlUIKIK. 

If  ft  debtor  lemit  ft  biU  to  his  creditor^  in  pftyment  of  the  dAU  and  lie  re- 
ceiyes  it  as  sucii,  and  credits  the  debtor,  it  is  a  payment ;  and  he  can  only 
sue  the  debtor  as  endorser  {  and  if  he  negkct  to  present  it  in  time  for  ac- 
ceptance and  payment,  and  to  giye.  notice  of  its  dishonour,  be  maikes  the 
debt  hb  own  $  whether  the  draper  had  funds  in  the  hands  of  the  dnwee 
or  pot 

A  vaige  to  add  interest  at  the  end  of  the  year,  to  the  aamiftl  ftcootui^  end 
interest  on  the  balance,  does  not  apply  in  ft  eye  in  which  the  commeicial 
intercourse  between  the  two  countries  in  which  the  parties  reside,  had 
ceased,  when  the  account  was  transmitted  {  nor  win  it  authorise  the  cre- 
ditor to  make  other  rests  in  the  account. 

tf  an  alien  enemy  has  an  agent  here,  and  thb  is  known  to  the  debtor,  inters 
est  ought  not  to  abate  during  the  war. 

Action  by  thei^aiatifis,  merchantB  of  Glasgow,  for  goodi 
tbipped  to  the  defendant,  a  merchant  of  Philadelphia. 

The  defendant  claimed,  amongst  others,  the  following  cre- 
dits:— 

1.  The  amount  of  a  bill  of  exchange  for  iSSOO  sterling,  drawn 
by  Eves  &  Wistar  in  favour  of  the  defendant,  on  Barber  fc 
Co.  of  Liverpool,  at  sixty  days,  payable  in  London.  .This  bill, 
which  bore  date  the  3d  of  October  ISM,  was  enclosed  by  the 
defendant  to  the  plaintiffs,  with  directions  to  place  the  same  te 
his  credit.  On  the  6th  of  November  it  was  noted  tar  nonntf- 
ceptance,  and  for  non-payment  on  the  30th  of  January  1S07. 
The  protest  for  non-payment,  states,  that  the  drawees  wer% 
snked,  whether,  if  the  bill  had  been  presented  for  payment  when 
at  maturity,  they  would  have  paid  it ;  and  was  answered,  that 
they  would  not,  for  want  of  fonds  of  the  drawers;  but  that  it 
was  probable,  Mr.  Guest  would  have  provided  for  it. 

This  bill  was  credited  by  the  plaintift  to  the  defendant,  in 
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their  account,  ob  the  8th  of  November  1806,  and  was  charged 
to  him  on  the  24th  of  February- 1807.  It, was  returned  to  the 
difendant,  in  a  letter  from  the  plaintiffst  dated  the  31st  of  Ja- 
nuary 1807|  (which  was  the  first  notice  the  defendant  had  of 
its  dishonour^)  in  which  they  admit,  that  it  had  been  overlooked, 
and  bad  fiot  been  presented  f[>r  payment  at  the  proper  time ; 
but  that  the  yalidity  »/  their  claim  ag^nst  the'  drawers,  was 
not  impaired,  as  payment  could  not  then,  or  at  any  subsequent 
period,  have  been  qbtained. 

On  the  14th  of  March  1807,  the  defendant  wrote  to  the  plain*' 
tiffs,  that  not  having  heard  any  thing  respecting  the  bill,  ho 
presumed  it  had  been  paid*  In  a  subsequent  letter,  in  answer 
to  the  plaintiffs'  of  the  31st  of  January,  he  regretted  that  the 
tottering  circumstances  of  the  drawers  of  ^e  bill,  rendered  it 
doubtful  if  they  would  be  able  to  take  it  up ;  but  promised  to 
do  what  he  could  to  secure  it;  stating,  at  the  same  time,  that 
in  consequence  of  their  negligence,  he  should  consider  the 
loss  as  the  plaintiffs',  should  a  loss  happen. 

By  a  letter  from  the  drawees  te^  the  drawer^  inclosed  in  an- 
other from  the  plaintiffs  to  the  deisi^Uivit,  and  referred  to  by  the 
plaintiffs,  it  Appeared,  that  if  this- hill  had  been  presented  for 
payment  in  time,  it  was  probable  it  would  have  been  provided- 
Ibr. 

The  reading  of  this  letter  was  objected  to  by  the  plaintjlfo' 
counsel,  and  allowed  by  the  Court  to  be  read,  as  part  of  the 
correspondence;  but  without  decidiag  how  &r  it  was  to  be 
considered  as  evidence  of  the  facts  it  cmitained. 

This  letter  spoke  of  Mr.  Guest,  in  relation  to  the  payment 
of  thi;a.bill ;  and  the  plaintiffs  offered  to  read  a  letter  from  Mr. 
Guest,  explanatory  of  it,  which  was  overruled  by  the  Court. 

Evidence  was  given,  both  by  the  pUuntifis  and  the  defendant, 
as  to  the  circumstances  of  the  drawers  of  this  biU,  from  De- 
cember 1806  to  April  1807,  when  they  stopped  payment;  to 
show,  on  the  one  side,  that  if  the  bill  had  been  "duly  protested, 
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and  Botice  giFen,  pftjniMDt  might  hftre  been  secured ;  and  on 
the  other,  that  it  coold  not. 

3.  The  next  credit  claimed,  wat  fef  an  abatement  of  intereat 
during  the  late  war.  It  was  proved,  that  one  of  the  plaimiflh 
was  in  New-York  during  a  part  of  the  war,  from  some  time  in 
18 IS,  eff  wliich  the  defendant  had  notice. 

S.  The  plaintiA  had  been  in  the  habit  of  forwarding  their 
accounts  annually  to  the  defendant,  from  1806  to  1809;  in 
which  the  balance  of  interest  was  creiitedf  or  debited^  as  the 
case  might  be,  and  added  to  the  balance  of  priocipaly  on  which 
aiggregate,  interest  was  regularly  charged.  From  1809,  the 
mercantile  transactions  between  these  parties  ceased..  Some 
time  in  the  year  1814,  the  agent  of  the  plaintiffs  catted  on  the 
defendant  with  his  account,  stating  the  principal  and  interest  to 
that  time;  and  the  demand  being  resisted,  or  not  complied 
with,  this  suit  was  brought.  The  defendant  objected  to  pay- 
ing interest  on  interest,  after  the  commercial  transactions  be- 
tween these  parties. ceased)  in  1809. 

Evidence  was  given  to  pt^fto^  that  the  uniform  usage  of  diis 
trade  was,  for  the  merchant  m  Great  Britain,  to  tfend  forward 
annually  his  aceount  current  to  his  correspondent  here,  and  to 
add  the  balance  of  interest  to  the  principal,  and  this  aggregate 
to  carry  interest. 

Levy,  upon  the  first  point,  contended,  that  want  of  efi*ecu  in 
Hbt  hands  of  the  drawees^  or  other  circumstances,  showing  that 
no  injury  was  sustained  by  an  omission  to'  protest  in  time,  and 
to  give  due  tiotice,  would  not  invalidate  the  claim  of  the  holder. 
Chitty  on  Bills,  68.  86. 

3.  Upon  this  head,  he  relied  upon  the  treaty  of  1794,  between 
Great  Britain  and  the  United  States,  10th  art.,  and  upon  the 
unreasonableness  of  abating  Interest  during  the  war.  But  in 
this  case,  the  plaintiffs  were  in  the  United  States,  of  which  the 
defendant  had  notice. 

3.  On  th^  third  pointi  he  relied  on  the  usag^  as  proved,  and 
cited  1  Vem.  194.  1  Swift*^  Laws  of  Condecticut,  388*9. 
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ChauDcejr,  aod  Bumey,  ibr  the  MeMant,  on  the  fint  poinij 
cited  Chitly,  934.  158.  163.  Lovelace,  80,81.  16  East,  347.  3 
Johns.  CasfB,  5.  13  Mass.  Rep.  89..  10  I4ein,  53.,  4  Cra.  14U 
2  Caioes,  344.    1.1  East,  113.   Chitty,  130.  3  Bot.  &  PuK  341. 

3.  They  objected  to  the  account,  only  so  far  as  in^rest  was 
compounded,  after  1809,  when  all  transactions  betw^nthe  par* 
ties  ceased,  and  the  annual  accounts  current  were  not  sent  in. 

3.  They  relied  on  the  decison  of  this  Court,  in  the  case  of 
Conn  VM.  Penn,  daring;  <his  terns. 

WASHIN'OTOJf^  Justice^  charged  the  jury.  The  first  point 
tor^hich  we  shall  dn^w  your  attention  is,  the  credit  claimed  hr 
the  defendant  on  account  of  the  hill  of  exchange,  drAwn  by 
Erea  8c  Wistar  on  Barber  Sc  Co.  in  favour  of  the  defendant, 
abd  by  him  remitted  to  the  plaintiffs,  dn  the  8th  of  October 
1806 ;  which  the  plaintiffs  were  desired  to  place  to  the  credit  pf 
hjft  account. 

This  bil)  was  received  early  in  November  of  the  same  year,- 
and  was  credit^  on  the  6thof  ^that  month,  h  was  noted  for 
non-acceptance  on  the  same  day;  and,  of  course,  was  at  matti* 
nty  on  the  6th  and  9th  of  January,  1807*  It  was,  however,  not 
presented  for  payment  till  the  30th  of  that  month  $  and  was  then 
noted  for  non-payment.  It  was  charged  to  the  defendant,  on 
the  24th  of  the  succeeding  month.  Notice  of  the  dishonour  of 
the  bill  was  given  to  the  defendant,  by  a  letter  from  the  pkin* 
tIBi,  bearing  date  the  3 1st  of  January. 

We  forbear,  at  this  time,  to  notice  more  of  th^  evidence  re« 
kitive  to  this  bill,  lest  it  should  be  supposed  by  the  jury,  or  by 
echertf,  that  the  circumstances  detailed  in  that  evidence  have 
aiiy  inlluence  upcm  the  opinion  of  the  Court. 

We  understand  the  law  to  be,  that,  if  a  debtor  remits  to  hie 
CMditor  a  bill  of  exchange,  in  discharge,  or  on  account  of  the 
debt  be  owes,  the  creditor  may  receive*it  as  such,  or  decline  to 
do  ari,  and  return  it;  or  he  may  present  it  for  acceptance  and 
payment,  as  the  ag^nt  of  1^  debtor.  .  If  he«give9  his  debtor 
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credit  lor  the  amount  of  the  billy  as  payment,  oris  aay  other 
manner  accepts  it  as  snchy  it  is  a  payment  of  so  much  of  the 
debt.  Ue  stands  then  as  an  endorser  of  the  biH  for  considera- 
tion paid,  and  may  hare  hb  recourse  against  the  drawer  and 
endorserf,  in  case  it  should  be  dishonoured.  But  if  he'has  been 
guilty  of  negligence,  in  not  presenting  the  bill  in  time  for  ac« 
ceptance  and  payment,  and  giving  timely  notice  to  all  those 
he  means  to  resort  to,  of  the  dishonour  otthe  bill,  he  stands  in 
the  situation  of  all  other  holders  of  bills  of  exchange*  He  can 
never  re-charge  the  bill  to  his  debtor,  and  do  away  the  credit 
once  given,  or  to  which  he  was  once  entitled.  This  has  been 
decided  in  this  Court,  in  two  or  three  cases.  IT  a  doubt  could 
exist,  whether  this  bill  was  received  by  the  plaintilfe,  in  part 
discharge  of  the  debt  due  to  them,  and  that  they  had  made  it 
their  own ;  their  letter  of  the  3 1st  January  1807,  to  the  defend* 
ant,  would  be  sufficient  to  remove  it. 

What,  then,  is  incumbent  on  the  holder  of  a  bill  of  eichange 
to  do,  in  order  to  charge  the  drawer  and  endorsers,  in  case  it 
'should  be  dishonoured  I  He  must,  in  due  time,  present  it  for 
acceptance;  and  when  at  maturity,  allowing  the  dagra  of  grace, 
he  must  prqsent  it  for  payment,  if  acceptance  or  payment  be 
refused,  he  must  cause  it  to  be  protested,  or,  at  least,  noted 
for  non-pafpient,  on  the  day  of  refusal;  and  he  must  also  give 
timely  notice  of  the  same  to  the  drawer  and  endorsers,  against 
whom  he  means  to  resort. 

What  was  the  conduct  of  the  plaintiffs  in  relation  to  this  bill  I 
It  was  noted  for  non-acceptance  on  the  6tb  of  November,  and 
was  neither  presented  at  maturity,  nor  protested  for  non-pay* 
ment.  Payment  was  not  demanded  at  any  time;  not  even  on 
the  30th  of  January,  upwards  of  20  days  after  it  should  have 
boon;  since  it  appears  by  the  protest,  on  that  day,  that  the  only 
inquiry  made  of  the  drawees  was,  whether  they  would  have 
paid,  had  the  bill  bew  jVreseoted  in  due  time  ?  No  notice  was 
given  of  the  ngn-aceeptaiKo,  until  after  the  infonnal  demand  of 
payment  30  daysjsftdr  it  waa  payable.  It  is  said  that  the  drawers 
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kad  no  funds  i»  the  hands  of  the  drav^tif  and  therefore^  timely 
protest  and  notice  were  unnecessary.  It  will  readily  be  admit- 
ted, thaty  IftUawerean  action  against  th&  drawers,  they  could 
not  defend  thcihatelves,  by  alleging  the  negligence  of  the  holder 
in  these  re8pect85  if  they  had  no  funds  in  the  hands  of  the  drawees, 
or  had  no  right  to  «kaw  upon  them.  But  as  to  th#  endorser,  it 
la  perfectly  hnmaterial  whether  the  drawers  had  «qth(A4ty  to 
dr0w,  or  not.  Tke  implied  contract,  whleh^  by  his  endorsement) 
hi  entered  iaao  wilk  the  hoMerpWas  to  pay)  upon  condition  that 
the  bill  was  duly  presented  and  protested,  and  notice  given  to 
him  of  the  refusal  of  the  drawees. 

It  is  contended^  that  if  all  these  formalities,  as  they  are  styled, 
fa«d  been  strictly  attended  to,  still  the  situation  of  the  defendant 
would  not  have  been  improved,  by  reason  of  the  failing*  circum- 
stances of  the  drawers.  If  the  fact  were  so,  (and  Uiere  is  strong 
^  evidence  to  the  contrary,)  still  the  Court  and  jury  have  nothing 
to  jdD  with  conaidentions  of  this  nature.  The  rule  of  law  is 
imperative;  and  if  it  were  subject  toi)e  controlled  by  such  cir- 
cumstaoces,  it  would  cease  to  be  a  rule. 

Another  objection  made  to. this  credit  is,  that  the  defendant, 
io  a  letter  addressed  by  him  to  the  .{^aiatifPs,  in  the  year  16^9) 
stated  that  he  had  some  small  deductions  to  make  f^ym  his  ac- 
count; which  the  -counsel  considers  as  amounting  to  a  pro* 
miae  to  relinqui^  his  claim  to  this  credit.  How  fieir  he  would 
have  been  bound  by  such  a  promise^  had  it  been  distinctly 
xi^de^is  a  question  not  necessary  40  decide.  9ut,  as  the  de- 
fuwlanty  from  the  time  he  first  had  notice  of  the  plaintiffs' 
irregularity  in  respect  to  this  bill,  had  uniformly  insisted,  that 
tlio  plaintiffs  had  made  the  bill  their  own,— it  would  be  giving  to 
tbo  general  expressions  of  the  letter,  a  most  extravagant  and 
mnnatural  construction ;  to  maka  thlem  amount  to  a  promise  to 
submit  to  the  loss  of  so  large  a  sum  of  money.  This  objection, 
therefore,  cannot  be  sustained. 

The  last  objeoiiaD  made  to  thisoredH  is,  tha^  Ihe  bill  havii^ 
been  returned  to  the  defendant,  and  retained  by  him,  to  this 
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niotpm^t  to  ftr  M  appetitf  he  ought  to  be  nov  debited  with 
the  amount. 

The  aqswer  to  this  is  obvious.  The  defendasl  received  the 
bin,,  03  the  agent  of  the  phdntifft,  to  collect  the  amount  for 
the  plaintifis,  from  the  drawers,  if  he  could.  He  did  receive  a 
small  part  of  it  frond  the  assignees,  and  dftbiied  himself  with 
the  same,  lu  account  with  the  plaintiffs.  .  If;  as  agent,  he  has 
been  guilty  of  any  neglect,  he  is  answerable. for  the 
whenever  an  action  ia-brought  against  himf  fitted  for  such  a«i 
That  question  cannot  be  investigated  in  UusaMioo,  which  ir 
for  goods  sold  and  delivered. 

Upon  the  whole,  the  Court  is  of  opinio!^  that  If  this  action 
were  upon  the  bill  of  exchange  against  the  defendant,  as  en- 
dorser, the  plaintiffs,  for  the  nsasons  mentioned,  could  not  re- 
cover. Much  less  reason  is  there,  for  charging  him  with  the 
amount  of  the  bill,  in  this  action;  or,  in  other  words,  expung- 
ing from  the  account,  the  credit  once  given;  and  to  whioh  lie 
is  entitled  in  part  dissliai;ge-of  that  account. 

The  second  question  r^j>ecta  the  mode  of  charging  interest 
on  the  plaintiffs'  account. 

The.  Court  need  only  refb>  to  what  was  said  in  r^dation  to 
this  sttl^ectf  in  the  case  of  Baaclay  fc  Co.  v«.  Kennedy,  decid* 
ed  at  this  term,  {ante^  p.  350.)  Whether  the^  usage  ia  sufi- 
ciently  proved  by  the  evidence,  is  submitted  to  tiie  jury ;  as  ala^ 
whether  the  mode  of  charging  the  interest  in  this  case,  is  con- 
fomaUe  with  the  usage  so  proved.  We  shall  make  hot  this 
observation ;  that  if  the  usage  proved,  is  applicable  only  to  cases 
of  running  accounts,  annually  stated,  and  furnished  to  the  m^- 
chants  here,  it  will  not  govern  a  case  where  an  account  la 
sent,  after  all  commercial  tiansactions  have  ceased;  and  par- 
ticularly where  the  adding  tha  interest  to  the  principal,  haa  not 
teodved  the  implied  sanction  of  the  debtor^  hut,  on  the  con- 
trary, payment  is  refused,  and  a  suit  is  brought  to  recover  such 
balance.    Neiith«r  would  anch  a  usage  miulwiihin  the  creditor 
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to  make  other  rests  in  the  account^-thereby  accumulatiil|^the 
amounti  1^  converting  the  interest  into,  principal.  ^f 

The  last  question  respects  interest  daring  the  war.  The 
opinion  delivered  in.  the  case  of  Conn  va,  Penn,*  continues  to 
receive  the  approbation  of  the  Court.  ^  We  think,  th<t  if  the 
sdien  eoemjr  has  an  agent  in  the  United  States,  or  if  the  plain- 
tiff himself  was  in  the  United  States,  and  either  of  these  lacts 
kpowA  u>  the  debtor,  interest  ought  not  to  abate.  If  the  agent 
he  in  the  «late  where  the  debtor  resides,  a  general  knowledge 
of  that  fact  may  be  sufficient,  without  bringing  it  home  to  the 
debtor.  '  The  debtor  might  have-  paid  his  debt,  either  to  the 
creditor,  or  his  agent,  in  this  country,  without  the  danger  of. 
violating  his  dutjr,  or  the  laws  of  the  land. 

It  is  said,  that  the  abatement  of  interest,  during  the  wai^ 
ii|Mi  a  debt  due  to  an  alien  enemy,  is  a  hardship  wlkkh  should 
IWf  utthe  adoption  of  the  rule  which  this  Court  has  approv- 
ed. If  it  be  ee,  the  rule  must  neverlheleaa  bte  enforced,  as  we 
do  not  eit  here  to  establish  or  to  uphold  a  flexible  system  of  laws, 
to  be  bent  sometimes  one  way,  and  sometimes  another,  according 
to  oar  notions  of  hardship.  But  even  this  argument,  slight  as 
to  iii€neoce  should  be,  when  aiitted  against  a  legU  principle,  is 
mfetpnded  in  &ct;  race  the  cfeditorasay  always  remove  the 
Ejection,  by  haviog^  an  agent  on  the  spot,  authorised  to  re- 
4«ivft  the  40bt. 

*  t  Peten'B  Beports*  496.  ' 
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Action  on  a  bill  of  exchange,  by  the  pajee,  against  the  drawer,  which  he 
had  endorsed  to  O.,  and  which  was  by  O.  endorsed  to  C.  The  Court  zi- 
nutted  O.  to  prove  that  he  endorsed  the  bill  to  C,  merel/  to  rctc^er  the 
mMiey,  for  the^ooount  of  the  plaintiff,  and  withouft  oonatdciaticni.  Tte 
pOMession  of  tfae-bill,  by  the  drawee,  \»  prima  faeU  endepce^  that  he  \m 
paid  all  those  who  could  claim  against  him,  on  the  bill ;  and  the  endor- 
ser, O.,  has  no  interest  in  the  event  of  the  suit 

A  commission  directed  to  A  and  B,  or  either  of  them,  to  take  depositions^ 
authorizes  the  deposition  of  A,  to  be  taken  by  B. 

l^ere  a  suhtequent  promise^  or  adknoWledgment  of  a  debt  is  made,  it 
may  be. g9ten  in  evidence,  to  remove  the  bar  of  the  Statute  of  LMla* 
lions)  althoQgh  tim  ac|Kon  be  biougfat  upon  the  original  eanae  of  #olkiil. 
But  if  the  new  pif  miae,  va^gr  the  tenns  of  the  oripnal  contract  on  which 
the  action  is  brought ;  am  if  the  former  be  conditional,  and  th«  ktter  abao- 
Ittt^  i  the  former  cannot  be  given  in  evidence. 


Action  on  a  protested  bill  of  exchange,  dated  IMh  of 
M«y  1807,  drawn  by  the .  defen4ant|  at  New-Orleans,  in  hwour 
of  the  plaintifr,  at  sixty  days  after  sigbl,  on  James  Brown  tc 
Co.  of  Philadelphia,  for  600  dollars— pleas,  1st,  nom  aa^mntfuiii 
and,  2d,  non  aatumtisit^wixhin  six  years;,  and  issue  joined,  with 
leave  to  the  platntifT,  by  the  agreement  of  the  parties,  to  g^ive 
any  legal  evidence  to  prove  a  new  promise,  or  the  inapplicain* 
lity  of  the  Act  of  Limitations. 

The  bill  was  presented  for  acceptance,  on  the  1 1th  of  July 
1807,  and  was  protested;  on  which  protest  for  non-acceptance, 
this  action  was  brought.  It  did  not  appear,  that  payment  was 
ever  demanded,  or  that  a  protest  for  non-payment  was  made; 
neither  did  it  appear,  that  notice  of  the  non-acceptance  had 
been  given  to  the  defendant. 

The  bill  w-as  endorsed  in  full|  by  the  plaintiff,  to  0*Neil,  and 
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by  O'Neil  to  Ch»n0allor.  IHie  plunliff  oibred  th«  deposition 
of  O'Ndl,  10  prove  that<  no  co&sideradi^  passed  from  Cbtttt^ 
cellor;  but  that  the  bill  was  endorsed  to  hin,  as  ageat  merel^ 
to>  Receive  the  amonnt)  for  account  of  the  endorser.  This  evi- 
dence was  objected  to,  on  the  ground  that  it  was  ealculsffcd  te 
£a«r«dit  a  negotiable  paper,  on  which  the  wkneas  had  placed 
his  name. 

'  \By  $kc  Court.  There  is  no  weight  in  this  objectio^r;  thb  bill 
having  got  into  the  hands  of  the  payee,  it  is  ftrisma  fade  evi- 
dence, that  he  has  paid  the  amount  of  it,  to  those  who  had  a 
right  to  cal  upmi  hkn;  although  it  is  not  endorsed  to  him.  hj 
O'Neil,  or  Chancellor,  according  to  the  late  decision  oT'the 
Supreme  Court,  in  the  case  of  Clark  vi.  The  United  Stales. 
3  Wheaton,  S7»  In  this  suit,  therefore,  by  the  paye^against  the 
dnmmf  0*Neil  has  no  interest;  nor,  can  it  be  said,  tkat  Jiis  evi- 
dence has  a  tendency  to  discredit  the  bill. 

A  commission  to  take  depositions  directed  to  A  and  B,  or, 
either  of  them,  under  which  suncky  depositions  were  taken  by 
A,  one  of  the  commissioners;  and  then  the  deposition  of  A, 
taken  bf  B,  was  oTered  in  evidence,  and  objected  to.  But  the 
objectMniaas  overruled. 

The  plaintiff  offered  parol  evidence,  to  prove  what  was  the 
legal  rat««of  interest,  and  Ae  damages  on  protested  bills  of  ex* 
change  srt  Nenp-Oileana)  at  the  time  this  bM  wfts  drawn. 

By  the  Court,  The  presumption  is,  that  those  subjects  are 
establiabed  by  som*> wsiHen  law^  and  if  so,  tho  law  lieeif  must 
be  produced.  Parol  evidence^*  to  prove  foreign  lawsf  is  never 
adnitted,  but  in  cases  whene  it  appears  that  those  laws  are  un- 
written. * 

The  plaintiff  proved,  that  in  Noirember  1809,  the  defendant, 
in  a  conversation  with  the  plaintiff,  expressed  his  regret  that 
this  bill  had  net  been  paid ;  and  promised  that  if  he  should 
ever  be  able,  thf^agh  it  sboidd  be  tai^yeairs,  he  would  pay  it. 
This  evidence  fitts  ftven  t^  j>rove  a  new  promts^,  so  as  to  take 
the  case  out  of  the  Act  of  Limitations. 
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Meisn.  J.  R.  IngerBoll,.and  CiMnincef ^  fin*  the  defendant,  ob- 
jtcted  to  the  plaintiff's  right  of  veooTerf y  on  the  fellowing 
•^^roundsi— • 

1.  That  the  bill  was  not  presented  for  pajmcBt,  and  that  an 
notice  of  non-acceptance  was  giren  to  the  drawer;  and  that 
the  premise  in  November  1809,  was  not  binding  on  the  defiBnd- 
anty  unless  it' appeared,  that  he  was  fully  infonned  of  the  above 
fiicts,  and  gf  his  legal  rights  founded  thereon.  7  Mass.  Rep. 
449.   Kyd  OB  Bills,  139. 

9.  The  prosnise  in  1809,  cannot  avail  the  plaintiff,  as  this 
suit  was  not  brought  till  1616,  more  then  six  years  ttititt  it  was 
made. 

Shoemaker,  for  the  pluntiff,  contended-—!.  That  if  a  bill  be 
protested  for  non-acceptanee,  ptoentation  for  payment  n  unne- 
ceasary,  but  suit  may  be  immediately  inadtuted.  Pioarise  to 
pay  a  bill  by  the  drawer,  or  leodorser,  b  evidence  of  notice.  4 
Johns.  Rep*^144.   5  Idem,  848.  2  Camp.  Rep.  188. 

2.  The  Act  of  Limitations  did  not  begin  to  run  from  tlie 
time  of  the  new  promise  in  1809—1.  Because  it  was  conditioB* 
al,  to  pay  when  the  defendant  was  able,  tiif  which  event,  the 
plaintiff  could  not  commence  his  action,  tl  H.  Bktk.  116;-^ 
and  3.  Because  the  defendant  had  ten  yean  to  pay  it  in ;  which, 
of  course,  suspended  the  operation  of  the  Act  during  tf^  that 
period.  He  cited  5  Burr,  3630.  Peake*s£vidr3M.  6Mnd.S6. 

WASMIJ^QTOJ^,  Justiecj  eimrgedtlie  jury.  Tins  is  a  plMD 
case,  upo»  the  plea  of  the  Act  of  Limitaiions.  It  is  admittedf 
that  an  ateohite  promise  to  pay,  made  in  1809,  would  not  take 
this  case  out  or  the  operation  of  the  Act,  unless  the  suit  had 
been  brswght  within  ant  years  after  the  promite  was  mnde^ 
which  this  was  not. 

But  tt  b  contended  that  the  promise  was  conditional,  in  two 
respects^^-firat,  tapsf  when  the  defcndant  siMuld  be  able;  and 
secondly,  at  any  time  within  ten  yeais ;  and  coaaequently,  that 
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the  limitatbn  did  not  begin  to  run  tin  he  was  able^  nor  till  the 
expiration  of  the  ten  years. 

As  to  the  first,  whether  a  promise  to  pa^  when  the  defendant 
shall  be  able,  be  absolute  or  conditional,  need  not  be  decided  m 
this  case;  becausoi  if  it  be  conditional,  still  this  action,  which 
is  upon  the  original  promise,  cannot  be  supported.  Where  a 
subsequent  promise,  or  acknowledgment  of  a  debt,  is  made,  it 
may  be  'gtren  in  evidence,  to  remove  th^  bar  of  the  Act  of  Li- 
mitations, though  the  action  be  brought  upon  the  original  cause 
of  action.  But,  if  the  new  promise  vary  the  terms  of  the  origi* 
nal  contract  on  which  t^  action  is  brought;  as  if  Uie  former  be 
conditioDttl,  and  the  latter  absolute;  the  former  cannot  be  given 
in  evidence,  because  the  proof  would  not  correspond  with  the 
allegation.  The  defendant  could  not  be  prepared  to  meet  evi« 
dence,  of  which  the  declaration  gave  \i\n\  no  notice;  and  if  the 
plaintiff  were  to  state  the  conditional  promise,  in  a  replication, 
it  would  be  a  departure  from  the  declaration.  It  was  for  thefe 
reasons,  that  the  Court  refused  to  permit  the  plaintiff  to  give 
evidence  of  the  ability  of  the  defendant  to  pay  this  debt. 

As  to  the  promise  to  pay,  if  it  wero  ten  years,  it  is  subject 
to  the  lame  objection;  and  also  to  another.  If  the  defendant 
was  bound,  by  thi§  promise,  lo  pay  at  any  time  within  the  ten^ 
years,  as  ike  plaintiff  contends  he  was,  then  the  Act  of  Limit-^ 
ations  began  to  run  from  the  time  the  new  promise  was  made,- 
and  of  couTs^  this  action  was  brought  too  tkte.  If  he  was  not 
bound  to  pay  before  the  expira\^on  (^  the  ten  years,  then  it  is 
brought  too  soon.  So  tbat,  take  it  either  way,  the  plaintiff  can- 
not recover. 

Jf  the  true  construction  of  the  pronuse  be,  to  pajr^  if  the  de- 
fendant should  be  able,  at  my  time  within  ten  years;  still  it 
would  be  Hable  to  the  objection  before  stated,  that  of  its  being 
conditional. 

Veidictfor  defendant. 
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Action  for  an  infringement  of  the  plaintiff's  right  to  the  hopperboy,  de- 
scribed in  his  patent 

Evidence  was  allowed,  on  the  part  of  the  plaintiff,  of  his  dedasatxms  in  a 
particular  year,  that  he  had  discovered  and  constructed  the  machine  pa- 
tented,  all  tiie  parts  of  which  he  dessribed.  This  ^dence  was  admitted 
to  prove,  not  that  the  plaintiff  was  the  discoverer,  but  that  he  then 
asserted  such  a  right,  and  described  the  machineb 

A  witness  who  had  in  use  such  a  machine  as  that  used  by  the  defendant^ 
and  who^  with  other  persons  sued  in  similar  actions  with  the  present,  had 
contributed  a  common  fund,  to  defray  the  expenses  of  their  witnesses  in 
attending  to  the  suits,  was  allowed  to  testify  on  the  part  of  tbexiefendant 
in  this  case.  Between  the  contributors  there  was  no  agreement  to  parti- 
dpate  in  paying  the  damages  or  costs^  which  might  be  recovered  agaiast 
either  of  them  in  the  actions.  A  verdict  in  this  case,  would  not  avoid 
the  plaintiff's  patent  {  and  therefore,  the  witness  had  no  interest  in  this 


The  counsel  for  the  plaintiff,  cannot  ask  the  witnesi,  tf  Jacob  Stoufler  had 
applied  to  the  plaintiff  for  a  license  to  use  his  tmpoostf  AcffMftby,  sod 
had  offered  to  pay  for  it;  it  not  beiDg  proved  that  Jiacob  Stoaffer  bad  a 
hopptrboy  of  any  kind,  or  had  ever  used  one. 


.   OCTOBER  TBAM,  Idle.  4to^ 


Etuht  vb.  fiflHielc. 


t%eitqart««iikliiotaDl>v«iritne««o  d^08«  wlMit  Mhad  b^asd  mM  ki 

tkeiunily  of  8tattfi«i» m ti^the  jSilj#,i  ^p|iiy^>fiy  baiiif  so  oalled;  it 

.4m4iv merely hetCMyemence.  ^     /    >.  .  .^ 

A  ckpoation  of  «,witncM  leading  in  thU  sCftte,  iboft  onip  hundred  mi^fi 

^-  from  the  place  of  holding  llie  Court*  t&kca  under  a  rule  entered  by  the 

pluntifT  in  the  Clerk's  Oftce,  but  not  in  conformity  v^th  the  xequiaitiona 

of  ^frdOSi  ieetios^  of  the  J^ullcml  Act^  cannot  be  read  in  evidence* 

Aft  mntetiui  of  te  W  m  lekt^  to  tl^  taking  qf  th^.^epositiolv  of 

^^iriteea8e8»  reaiifimg«bfl«e«ie  fauad^ed  milea  from  the  ^laoe  oltaoWiiigtlif- 

4  depotttioA  hfiving  been  read  without  ohjeetioiif  eanaot  be  afterwyda  to* 
Jected  9nd  withdrawn^  because  the  Cou^  subsequently,  "refused  to  allow 
a  deposition  to  be  r^ad,  on<  account  of  an  exception  which  would  also 
have  excluded  the  deposition  which  had  been  read,  )iad  it  been  ol^cct^ 
edta.  *  . 

^^Wtapi  iiaedtfew  calMiot  be  |niiMI»«  witnewtaHed  at  rebutting  eTidemte. 

MiKit  i<Ha  vitD^^  ahoct  of  tiM  irl^oh  ^mi^  ei^de^iim  or  the  growid 

,  €f  mcomfO^tmcfy^  how  far  it  should  weig^.  ^  >        .  '  ^ 

tf  tHe  jpatent  and  specifiqpitiQn  do  not  itate  in  what  the  bopvovement  cop^* 

«ita,  in  full,  dear,  and  exact  tenn%  ^ere  the  patent  has  been  granted 

*ftr  an  improvement  { the  pfadntiir  cannot  recover  for  an  alleged  violatkAi 

tlf  it.  . 

* 

Oliver  Bf^ws's  pateKH^  Hie  impsbved  hoppetboy,  is  not  an  exception  Btiat 

.  tfie  ftHM-t  nde^  Mt^er  b^li*^  of  tiie  pnvate  Act,  under  which  the  pa* 

Jkak  tjaaigrantedy  dK  the  dedlidb.  of  t|te  Supreme  Cowt,  in  the  case  of 

Oliver  iBvans's  patent  is '  im^  for  th^  whole  iioi^iboy,-^whether  he  was 

file  6i$|^i&al  inventor  of  it  or  not;  nor  does  the  opinion  of  the  Supreme 

"Court^  in  Cvans  va*  Eaton,  sanction  such  a  dahn. 
Ihi^ss  OGv^r  Bvamrahc^shhnselF  to  be  the  original  inventor  of  the  hop-  ^ 

]>efbe|r,  he  ean  eldiit  no  right  |n  virtue  of  the  grant  madeH^  h|a  bf  4e 

Aet  ef  AsioiaUjr  of  FenBsylftfnia, ipassed^n  17C. 
The  ^Jaintil^  eannot  object  to  ()»  fvigfnalitf  oi;  pnfioQjy  and  usfi  ofanotiBtei; : 
^   machine,  alleged  to  have  been  aifiilar  to.  his  own,  on  the  ground  that  it 
"■.had  gone  into  didtase^  or  was  not  notoriously  in  use^  since  it  is  emential 

to  his  case,  to  {Irove  he  was  the  original  invetttor  of  the  machine  ibr  which 
*lieiiiL  latent*.     ^ 

ACTlOK-fci  in  ltKnge«feiir^f  the  plaintiff't  right  to  the 
kof{^hoy#ie^cribtd  ia  hia  patent.  Plea^nbt  goilty^  and  notice 
Vol.  UL    ,  3  F 
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gress  ieltttiisto  ^Hiftpjiii  TIk  #«a AuwcyMt tlifK  tarn*  as  ki  tli^ 
oise  of  Erabs  v«.  Ealaift,  f  S  PeteiVs  Rep.  33S,)  sere  tluit  D*tM 
Abj,  oDe  of  Ae  defendnnt'is  witn^ases^  said  the  libppdboy  iiiM| 
by  the  defendant  was  thi^  Stouff$r  hopfierkoy. 

Thfi  foUowing  exciptkos  were  takan  to  tXe  eyldeace  |m 
#  U  8|F  the  counsel' for  the  da%adftfiK  ^0;#hjaitgd;te  tImiR 
fttHs  of  ibe  AspotMea^lSaoek  AiMlaagoa»ia  wiuch  he  tiHlii^ 
H  whaiiihe  pkiiCiff  told  him  in  the  ^ear  17S«,  fetalire  to  A '41s* 
^irerf ,  which  he  coftum^fafted,  and  wiis  Iningllig  tb  perfcctkm, 
Ibr  an  impioyement  in  the  manufectiiroof  Hour;  fa  which  cob* 
versatiooy  he  deacrfb.e4  tho  different  machines  for  effscting  thi^ 
purpose,  and  asiongst  others  the  hoppe^bojr." 

B$  the  Court.  AUhottgbwtho  i9fciMAi<wi  ra^ooitegll^^i^ 
cwverf  umt  h^m  itm  t^ayHHTf  It.ia  neyaithaipss  itjmctj  ttal 
4he  disclosure  mias^tnade  at  a  particular  period,  andtHo  eyldenee 
to'  prove  tirat  fkct  is  uriexceptlonable.  The  question  is,  when 
was  the  discovery  made  ?  it  tlie  plaintiff  toM  the  witness,  in 
1763,  that  he  had  made  it,  and  described  it,  which  the  witaiss 
says  he  did;  then  it  is  clear  that  he  iiud#  iM*  Ifeat  Ufls«^  or  at 
least  supposed  he  had  done  so.  'SM^'k  nJljillitf  k  fvaiVM.  li 
does  not  pmyi^  that  he  was  tlio^4bi^veTet,  fe^t  that  hcp0M  %t 
was  so,  ut  thmt  time. 

2.  David  Aby  was  called  as  tf  witness  by  the  defbodanC;  w 
it  was  admitted^  usej^.a  hsppperboy  similar  to  th|t  ^r  the  use 
i^f  which,  by  the  defemlanty  thjk  suit  was  bronghi.  Upsa  hi* 
■imUlBliic^b  M  his  voir,  dlre^  te  stated;  that  to,  tn|,ri||ii  ■j||j 
six  other  peiions,  dsfendtnts  in  enits  sow  ieporthig  )m  ob 
*  Cvnrt  ftr  infringements  of  iftve  pattens  oq  wh^eh  thit  actioa  was 
brought,  agreed  to  contribute  a  Aind,  to  c^lfray  the  expenses  of* 
this  witness  in  cdning  to  Philadelphia,  remaining  here,  atteqdt 
mg  tsi  the  business  of  these  suits,  jind  selnntfng^  and  dpjt  tfaiir 
agreement  extended  no  further.-— That  ail  the^#■lJin8elffiei  tod 
bam  paid;  and  there  was  no  eiyga^|»nenti||p|[f  avee;  aodtte 
agiaameot  did  not  extend  to  aoonCribiiMia»4anH|Ma^ar 


■» 
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fliier  ift  tiM»  Circiik  "Conn,  oi'ln  ^e  8u|^l«iM  Oiint  •f  the 
XAnte^  States.  If  Ire  should,  HMk  Sltendittg  on  tHe  trial,  ad* 
flMMW  iMiiey  Jbr  any  ^rfme  haAdtfl  lili#wii  pencmal:  mptn^ 
4e»<»  the  tsontiftfQlora  #6re  net  %ettnd'  hf  t^  tgreement  to  t^ 

*  Tie  wkAesa  wm  Reeled  to,  hy  the  ceimael  Ibrr  the  pktlntll^ 
^  Che  IftoiiBRS  ef  ineompeteney.'  1st.  Betaiuse  the  tendency  of 
ifis  tealteiony  4raB  te^iWpnyvt  Ae  irlgiflUily  of  Ihe  phuntHPli 
irren^en  of>^e  Kopperhoy,  lor  wflktf  he  has  a  paitem;  and 
4Dnaei{aefttly,  lo^likittce  iti  atoidahce  1>y  "the  judgment  of 
tlie  Conrt,  ef  which  the'  iritness  oeuld  srrail  hinself  wlfen  th# 
trial  of  his  ewn  case  shoM  eoihe  en.  9dv  Beeifcrse  the  witneai 
wai  a  contributor  te  a  genenlfcud,  for  the  expenses  ef  tli%  as 
wdR  fte  of  Ins  own  soh ;  and  iioM  In  ^e  conation  of  theinenr* 
0iy  n«d#r  4  eteseMallon  toie,  or  of  •  coannoner. 

The  fcnowi'ng  caset  were  eitedt-^l  Phil.  £r.  S4.  43^4.  49i* 
50.  #*.'  no<e,  JS.  Sf .  II.  49-6.  n.  43.  5  Johns.  3f  8.  1  Mftsa.  Rep. 

i9e.   »  Csdnev*k  Rep.  Sf  e«  3  Bay,  473. 

•  •    • 

WJWHiJim  T^fW^'JuwHee^  d^vered  the  ojAiion  of  the  Court 
Tlhe  |^laintiff*s  claim  M  te  tn  huftroved  hopperboy.    If  that 
wMch'^'tte  defendant  and  the  witness  uses,  be  not  that  machine, 
iene  reason,  in  point  of  law,  why  the  witness  and  the  de- 
laiaf  tet  each  use  thie  machine,  which  they  have,  with* 
e«t  effsiice  tt  Mr  pl«mtt.    It  is  sulDeient  for  the  detedant, 
- '  tflMhe  geMtfWue,  to  ^f e  that  he  is  not  g^Rty  ef  using  the 
^plHMlRvlmp^r^  hopperboy;  although  he  should  use«oine' 
*'  'uftlti  mecMho  ealfed  by  that  name,  and  |>es8eMii%  Modlar  pro* 
"^iiMes  w4^  those  of  the  improved  hopperbpy;  and  a  verdict  in' 
•   %|»fi>»ttt»4  tpetvtiHit'isstte,  can  in  no  respect  produce  the  de« 
WMMton'ol'tfte  patent ;  because  the  originality  of  the  invention  is 
not  ijnuiiff^  M  the  {>Iea  of  not  guiky ;  consequently  the  wit- 
nees,  wblP  m4m  t  hopperboy  similar  to  the  defendant's,  nny'* 
hbve  4ib  wishes,  bilt  he  has  ho  interest  dependent  upon  the 
eveiir#tiik'(wiie. 
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^  Tbe  «^e«m«il^  whieh'  ift  the  founctatkm  of  .tliis  objefftM^* 
is  lor  a  coiilributiatt  lo  a^iMiNl  'fund  to  be  U8«4  in  defrnfin^  thft  ' 
typfjirn  of  thk  wkaaifty  m  to  agent  to  attend'to  the  c«utts  m 
which  the  coAcributers  «re  defeadADt^  •«!  as  a  witneaa  in  the«i 
causes;  but  the  witness  has  distinctly  sta(t«l4»  ^^^  ^  ^uad  19 
n«t  pledged,  or  hit«H|M-  to  Wwof  for  4huft^g«s,  or  cosIBi^  in 
this  or  in  a  superior  Court;  and  that  the  agreiramit  m  juprmtL 
Hp^cu  binds  the  WtiMi  to  it,  to  partidfp«V^  in  qpy  Iomi,  which 
oUber  or  all  -of  them  may  •Qsuin;:o»lQ  at^faioijevhich  inagr 
tesult  from  a  smceseM  terminatifn  of  tkt  suilr  Where  thea 
if  the  Interest  >rhich  oan  diftquslify  bia  as  a  witness  i  It  muel 
be  an  interest  in  the  event  ^  the  «aMr;*-eo  much. money  biS 
alrettdy  be^n  coniributedi  and  pljscedin  ^  witness's  hanikb 
to  defray  his  expenses.  If  it  shD«14  et^ceed  bin  wants,  be  will 
have  to  refund  the  overplus  to  the  other  CQatriJlmw%  setainint 
Ids  own  seventh  part;  a^  if  it  should  &U  sb«rt  *Qf  suppl^faf 
bis  wants,  bls^  associates  may  be  bound  m  bonoiftf^  et  least,  tie 
make  up  the  deficiency;  but  th^fund  already  ndsed,  amst  hv 
applied  to  the  objects  contemplated  by  the  parties,  whatever 
may  be  tbe  event  4of  this  sniti  not  dependent  jm  that  event,  •As/ 
in  virtue  qf  the  agreement,  U  the  pai^s  are  bonnd  >|r  thst 
agreement,  to  contribute  a  larger,  sum.  ib  order  to  df#ny  Ihb 
expenses  of  this  witness,  they  n\iist  in  like  manner  do.so.;'  nil 
as  a  consequence  of  the  event  bf  this  suit,  one  wSf  or  theothw^ 
but  befiAuse  the  agreemtnt  has  bound  jthem  to^  eo ;  and  evsn 
if  tbe  witness  bad  a  power,  ut)der  thi|^  ^t"  'IWH'L  I"  ">i  iiiis^i  ' 
^e  fees  of  09unsel9  and  to  incur  any  other 
<>f  these  suits,  the  legal  result  would  be  the- same; 
efeetion  of  these  charges  upon  the  fund  ^fmd,  oi:  to  be,rsipe#» 
andd^  diseharge,  would  be  precisely  ihn  imlf,  vhechec  the 
plaintiff  or  defendant  should  gain  the  cause..  I(tbe  foran^' 
should  happen,  the  defendant  would  herwto  paj^tbe  f^lintiff 
his  Qos^s;  but  for  which,  neither  the  fii^d  raised,. «ee  llie  other 
contracting  parties,  are  bound  to  contribute  one  cent  Jf  the 
latter  should  take  place,  the  defendant  wo«14  recover  hit 
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^  Om  pUlnCiff;  in  wUch  the  gfiigr  ^ahietto  tbe  cerilract,  m 

Jiof  wtiOed,  hjtk0  teim  of  it,  4|#  pairtw||^te.    So  that  k  i^ 

.  flain  «b«t  tbe.whness  faa»  itot««h»iDi^^  $m  tkttn^' d4l^ttu§>» 

ent  on  the  event  qf  UU  euitg  and  he  is  therefert^fcampeteot  to 

Tb^  caodfekilR*  t]ie  {llauitiff;  U»|MM,a  b^k  of  escepticm  to 

MaopiaiQD^ 

S.  "TIm-  vitnesfl,  Ilavid  AA>y,  Waft'  fl^keii;  upon  hia  esaraisa* 
lastk  in  Gkid^  b^Ute^datodant's  coui^ad,  if  the  hopfMrtioy  uaed 
by  iIm  defendaaty  waa  like  |||e  modal  of  the  piaamiff 'a  honporr 
tej,  then  in  Coart  j  Titfa  vfto^o^lMM  to;  but  tbe  Cohit  de- 
aided  ibat  the  qnaitinni»at  pmiMr;  aad  tha  connael  Ibr  the 
pbintifP  took  an  aaaec|{ti.oii  lo  the  opinion  af  the  CkMn% 

41  Phil^  FmierUky  aMia.'^acaoiined  on  hia  voir  direi  and 
alated  that  be  Mu  in  hia  mill  iKhat  ia  ^ad'a  Stotiffeivor  S  hop- 
porboy,  which  ]|e  daacrihadl.  '^He  fraa  fdao  j^kedThy  the  defend* 
'  ant'a  coimaaly  where*  waa  the  l&rat  hopperboy  lie  ha4  aee»^ 
both  of  thaae  qweatfeoa  ■  warft  dhjieted  to  by  the  plaintiff *a 
aoiaiael;  aad  the  aanae  ofafoctiona  to  the  competency  of  the 
wtftneaa  waa^mado^ on  a  iiiiilur  gioiuMl)  aa  to  ikby'a ;  all  of  which 
ol^eGtiona  were  overraled)  and  the  opiniona  of  the  Court  were 
*     aMiTpted  to. 

$»  loaaph  Evatia  waa^urihuT  ftf  the  plaintlff^a  connael,  if 
Foier  Stoa^r  and^Tacob  SaaWlhiv  offered  to  take  froaa  him  li- 
censea  to  ose  tlia  pluntiff^s  hop^rbof  ,-ond  to  pay  for  the  aam4^?' 
W   Thia,wi»<b|ttpd  to;  and  the  Court  vraa  of  opiiiBint  that  tfte 
^W^  <paalaan  fWi^iin|iaapOj  aa  h  had  not  boan  pioyady  that  PdMr 
'  j/tliMSer^mtd  Jacob  Stouffer  uaed^  or  had  in.^^air  mlHs,  a  hop* 
^^Tpifboy  of  any  kjffkd ;  ^and  the  opinion  of  tfao  Supreme  Cottrt,4tt 
^^Idk^  cane  of  Ewnaa  ««.  Eaton,  ia  confined  to  the  oaae  of  anNtfefw 
made  by  a  poraon  having  a  hopperboy.  - 

.ffboftljjjbaji,  J.J  aiaied  that  he  was  not  willing  to  go  a  atep 
Autliarthii^the  Supreme  Court  had  gone,  in  admiUlng  auch 
eyidflnca.  Upon  the  authority  of  Evana  v«4  Eaton,  we  hoM 
nd>iiHed  evidenoo-of  Da^ial  Huston's  offer  to  purchaae  a  Ir- 
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GCMe  frdln  tto  lilrittifT }  .4>«iiii0e']i  a^eim,  thtA  he  tiM«  « 
li*pf etboy^  «nd  ifiA  >»  wlie».t]ift  offef^iMts  uMt.  This  Vek>f 
tilt  ^pidk»»of  HierCoin,  Ml  «QEe«ytiQii  vis  ttieen  to  it  liy  tM 
^aimtiff  *»  oottttMi. 

6.  Chriiiian  Mftrkl^  vf«s  asked  by  the  phAKiff*^  c^onael,  16 
alite  what  he  haA  heardt  4l«ni  the  diifeVent  mefnbers  0f  the 
Stouffer  familfy  as  to  the  S  hopperboy  being  caiittdthe  StattfRrt^' 
h#ppertM>y.  •  -       w 

Thci  Cwnl  dadded  ftat  this  questiAi  nw  impHypeT.  The 
ptnoDS  from  irilom  th^  ^iitnets  agcetre^  infbmachm  oirthis 
sdbject^  <Mig:ht  to  have  been  c»M<n>  ea  «>  give  it^^ovtb,  and  in' 
a  re^lur  way.  The  ifttetui^il  nowiv  lift  imtoduGe  nmib  hear* 
say  evidohoe^  of  wMk  otlM^s  toM  <lie  witMM  as  tm  the'  Fepu« 
dtioa  of  the  name  and'  inrentioa  <tf  ^ii#«iachi0s.  * 

r.  Miehaei  Foroiei^  di|iositiott)  taken  iiiideid%  thlt  entered 
hf  the  plaiBttfTHA  the  Cterk'i  IMIce^was  ofTeitM  bf  the  phdiK 
tiffi  ^ai  ol^cclod  to,  on  tha  gtound^^hat  the  place  ef  vsMenott 
of  the  wteieaa  ie  in  the  Dl&ntij  and  imprt  thafi  one  hundred 
niles  from  Philadelphia;  and  the  nq^isilesof  the  SDth  aectktt 
of  the  Act  of  Congress,  pflMed  Sep<aroh€(P  9dth  1T99^  b^  hav- 
lag  lieen  ohaerredt  ncithei  did  the  case  come  wMtin  th«pfftm« 
sions  of  any  of  the  rules  of  the  Court.  .  ■   •£   « 

The  counsel  ibt  the  plaintill^  ifltiind;;that  the  prafctMe^f  tihe 
Court  had  ahra^  been  coBtcavy  lib  whatiacMMMdidibr  tothe 
otter  aide.  > 

Wiakingt^  Justice.  -What  baa  beett  the  pMMtofei  ftlMlaD 
%thtB  mattei^  ia  uatftown -to the €oBsiy?ki Jai I iMj  hae MX  . 
retefVed  our  sMaflDO)  ^  ^ny  one  decision.    If  the  pradlice  h#^ 
calttrary  to  the  Adl  ^  GeDgrasa,  it  ougfhi  to  he,  at  oBce,  poC^ 
m  aftdlo.    Even  a  positiipe  wrkien  rale  of  iMMtourt,'  repufp^   ' 
nant  to  thai  law,  would-be  void.  * 

Tho  question  is,  whether,  under  Ae  Act  wf  Congreih  attd  the 
ndea  of  this  Court  coDsistent  therewith,  this  depaaMMi  ei»be 
read;  and  thia  may  i>e  as  fair  an  occaBien  as  any  that  can  o€CW% 
to  eiamiiie  and  to  decide  this  subjedy  that-Mm  ptac^e  o#t** 
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4l«p»lkkm»  in  and  »ftfca«|  tl^Bkiritfif  My  be  hid  ^imm 

'  apd  fMimierf,  so  tt»  to  |Hre«iQt  4it«ffe  jBisUtea. 

By  the  Act4i£Coq«r«tt  of  the  t|Mi  ^  S^ppmUr  lf89»soo<> 
imi  3Dtli9  it  ft  entctodp  that  •^vlieE  tho  lestimony  of -any  pcr-^ 
■cn.llMil  W  afcetBwyi  m  any  oitil  jmyM^p^ii^ing  'm,mj  clia^ 
«<ct  ii  «ay  Cmi(  of  the  Uaii^  Scum,  w  W  «bftU  Hve  aiA  grdl#- 
ir^diiUiiQO  Gnvh^  place  of  ui^  tha|i  one  hnwlrod  nailaay  or 
JtlMNHidAnavoyifgeaa  t^>ori»abgatt#yooutQf  UieUok^ 
ed  Sutga»  or  <mti^  aucfc  ^tricty  and  t»  a  grortir  dlaumce  ftoin 
tito  flaoe  of  trial  thaaaa-ajirgi^fi,  befi||p»  tHe  time  of  Iri^r^ 
la  efrtteat  or  very  iarfit||,  tte  d^ioiMiii'of  auoh  porso».»^  be 
Uhri^  4$.^cne  et9€<,  befopupy  liMitli^e  or  Judfo  of  the^  Coim» 
of  Kbft  United  Statea>#t  beforoei^JQiattDeVi^,  JuaticI,  of  Judge 
if  a  tiifireme  er  superior  GMirt,  vayor,  or  ckief  mag^iaiiii  of 
a  cky,  Of  iudgp  of  a  oooa^  CouityM  Couit  of  i  iiinqp  flmm^ 
of  anf  of  Am  Usiled  StaMp,  apt  beinn  of  a>iw»oI>  er  altomep 
to  either  of  the  partiea,  or  iftaiRaledift  ibe -event  of  the  cOMie} 
paovided  4hat  a  aoli&^alio^^^m  the  taagiatrate  befcie  whooa 
Ae  dfyiairien  la  lo  be  takeiv  ^  the  ad? erse  pavty,  to  be  pfo* 
sent  a%  the  taking  o&.the  ^pme^  and  to  put  inUnmptoriea,  if  ho 
tUHbilhU  be  iM  Midji  Mt  npA  aenred  on  the  adveiee  party  or 
Ua  uttomey,  aaeitber  nay  beoeareaty  if  he  ia  witfasn  one  faun* 
Ared  milea  of  the  piaib  of  Mib  caption,  allewii^  timOifor  their 
atteadMM90»  after  aMiificatioia,  oba  teaa  than  a|  the  rale  of  one  daj , 
Svndaya  eselttaiv%y  for  everyt-^eoiy  milea  travel.  Aad  ia 
cauaeeef  aKtmHHahgr  and  giaritimo  mria4iictioB,  ^  other  eaaea 
of  aeisnie,  (^)wii^  m>el  ebail  be.  fledy-ia  wbieb^n  adverae  partja 
k^ttot  Aanedy  and  depoaidons  of  peraans  circumstanced  aa 

^  Tiforeaaidy  shall  be  tafaen  bdbre  the  daiin  be  put  in,  the  Hke  no-' 
tifioatiQS  aa  e^oaaid,  aMI  be  given  to  the  per^n  havi^g^the 
adwef  er  peaaeaaioo  of  the  property  libeMed,  aa  the  titBQe  <qf 
Ae  cafrture  or  aeiznre  of  tho  samey  \i  knoim  |o  the  libeHiant. 
^nd  lerery  person  deposing  as  aforesaid,  shall  be.  eai^AiIljr  exa*' 
mined  and  cautioned,  and  sworn  or  affirmed  to  testify  the  trhol^ 
truth^  and  shall  subscribe  the  testimony,  by  him  or  her  given,. 
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iAer  tbe  lame  shftUlie  reAii^d  1»  irritkigy  wbltk  shall  be  done 
only  by  the  aaagtstrafte  tnkteg  Ae  depoaitioii,  or  U^  tbe  depo* 
neaV-u^  hie  preseite*  .Awl. the  depoMlieiift,  eo  taken,  ahall  be 
retttoed  by  such  magistrate,  until  he  deliver  the  aamei  n^ith  his 
own  hwh  to  tbe  Ceort  I19  which  thejr  are  take^,  •r  shaU»  to* 
g^er  \rkh  the  c^rifioate  of  the  rsasons)  as  sfyMsaid,  of  thw 
bttn^  taken^  and  of  the  notiee,  if  any  ^ven^  j^  the**  adrera* 
party,  be  by  him,  t|i#  aaU  msgistrste,  sealed'  up  and  dirsoMl 
^  such  Cowrt,  and  vemaiii  under  his  seal"  until  opened  in  Court.** 

The#!lles  of  Court 'sppfieab)^  to^the  matter,  were  framed  A 
diffbrent  times  by  this  C^rt,  ftr  the  purpose  of  re8;ulati%  iis 
pimetice. .  The  first  bears  date  oMQm  23d  of  May  laOSy  add 
provides  that  a  party  m«y  tak«  de|»ositioBs  of  wHnesses,  .Mny 
witfahi  one  hundred  miles  of  the  place  of  holdiiig  tlie  Ctert^  % 
sodtering  a  rule  la  the  Clash's  Office,  givihg  a  raipiiable  nodtce^ 
Which  in  no  ciee  need  fxceed  tan  fcys,  to  tfae.adyerse  ^arty^ 
a  Hvfaig  within  one  hundred  miles  p  otherwise  te  him  or  to  his 
ttttomeyi*  of  the  time  and  place  ottMt^  Sdch  depositions;  and 
tbe  deposition  is  to  be  "forthwith  filed)  «nd  is  to  be^  considered 
as  taken  de  bene  ^««e.*  / 

The  next  rule,  relating  to  this  subject, 4|M0  ooris  on  tjHb  'IMi 
of  May  1814;  and  declares,  <«that  a  rulSk^  take  depositions 
on  notice  given,  shall  be  confined  isp 'tj4||n|^  Ihem  within  the 
district,  unless  otherwise  agreed;  ^nd  if  teken  by  agreement, 
out  of  the  district,  tbe  de«Bri]|ttim  of  judicirf'<chasacter,  befiyie 
irkom  it  is  agreed  to  &e  taken^  shall  he  des^;nntid  in  the  rule; 
and  all  depositi^Hiift-efe  to  lie  toneidesed  z^-^fflftikjk  bene  ewe^ 

Jpril  Se$8um,  1905,  May  23d, 
*  Obdxbbd — ^Thatlrole  fbr  a  commission  to  any  of  the  United  States,  or 
to  (bteign  parts,  diall  be,  of  course,  and  mayMie,  enteiM'%y  either  party 
im  the  Olferk's  Office  9  hnt  the  bitafogfttofies  must  be  fiM  in  theCleil^ 
Offiofe  at  tbe  time ;  jS  espy  thereoi^  and  vnritten  aotice  of  the  ruk  sod  of  tbe 
asroes  of  Ihe  csmmisdoBera,  must  be  served  on  the  adverse  party,  at  leaiS 
fifteen  days  before  the  commission  issues^  in  order  that  he  mu\  file  cross  ia> 
terrogatories^  or  niooinate  commissioners  on  hb  own  part,  if  he  aball  deem 
it  eligible. 
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ETBns'w.  Hetticlr/ 


>   if  \he  place  of  caption  be  within  the  reach  of  the  process  of  the 

^  Court,*  '    '^  _ 

The  Act  of  Congress  mu^  necessanly  be  so  cohstrued,  as  to 
Confine  its  operation  to  depositions  taken  within  the  district 
wheiie  the  witness  lives,  ynore  than  «»« tUndfed  milu  from  the 
place  of  trial;  because  th%  pro^esa  to  compel  th^  attendance  of 
witnesses,  could  Tun  to  apj  greater  distance  within  the  districts 
and  oil  that  account,  the  deposition  is  to  ^  de  bene  esse.  But 
A  stibpoena  could  not,  at '  that  time,  ran  into  another  district. 
The  Act  which  declared  that  such  process  far  witnesisa  to  at- 
tend in  one  district,  might  run  int9  %ny  other  district,  prcF- 
tided,  that  in  civil  cases,  the  witnesses  do  not  live  more  tfiail 
•ne  i^undred  miles  horn  the  place  of  holding  the*  Court,'  did 
fiot  pass  into  a  law,  until  tlie  2d  of  March  1792. 

%Qt  this  Act,  \t  is  conceived,  could  not  affect  the  construe- 
don  of  that  of  ^eptemBer  1789,  before  mentioned ;  because^ 
otherwise,'  thia  absurdit/  ii^Ould  fi^tow,  that  a  depositio^^  taken 
de  dene  esscj  might  he  tftlcen  of  a  witness  living  in  another 
State,  fit  any-di9tftnce  "fbom  the  Court,  or  even  beyond  seass 
because,  they  would  &vei  within  the  words  of  the  laW)  mor^ 
4iaa'  one  hundred  miles  fnsm  the  place  of  trial.  Besides,  it 
Would  have  been  tomething  like  a  legal  solecism  in  the  Act  of 
1789,  to  i4]^clare  a  depoutidA  taken  out  of  the  district,  to  bo 
de  btne  esse^  when'  the  party  had  no  means  to  Compel  t]|e  at- 
t#i4ance  of  ihe  witness.     .       -    ' 

The  Act  of  f789,  being  eonfined  to  depositions  of  witnesses 

living  withk  the  dJItrict^  but  beyond  one  hundred  miles  from 

.«  •  ■      #  ■ 

» 

V'    T  *'    •       .  lapra  Ssfskrh  ISU,  May  13th.\^ 

.  >  OaMBBB-yOiat  a  rule  to  tidte  deposifions  in  anj  caosey  or  notice  gixr 
en*  he  diui^ne&jkt  takmg  such  ^^poatfcis  Within  tli^  Di^iii^iuiletB  o%Kg^ 
«jw«peeii|i|(y  agreed.  Andif  tftke^byflgieaDeatyOatofltieBlilriGtitfaeae- 
iGDptjon  of  ^e  judicial  charactery^befora  such  4ep<»tiaaaM>ati  be  agreed 
t9  be  ^fiec^o^shall  be  designated  ia.aiiGh  mk.  AH  depositions  to  be  coqaU 
dered  as  taken  dt  bene  esse,  i^*  the  place  o^  caption J^e  within  the  reach  of 
the  process  of  this  Court. 
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th«  place  of  tiiz\j  the  ruki  ab#r^  naticedi  ware  fram«i  in  or- ' 

» 

dar  to  provide  for  cases  not  within  the  law;  that  ia>  where  the 
witness  Titt%  mlhin^  the  aiasance  of  one  hontted  mUs  from 
tSie  place  of  trial ;  and  whether  loithin  or  mthout  the  district| 
or  in  the  words  of  the  nifaB»  ^*  withhi  the  reach  of  the  process 
qf  thp  Court."         ■  •  *     . 

These  depQsity>nB  may  b^  taken  on  roles  entered  diiring  the*    *. 
session  of  the  Court,  pr  in, the  Clerk*^  Office,  in  vacation.   But 
i{^ -either  case,  unle^  the  mle  specify  that  the  deposition  is  to. 
be  taken,  without  the  district,  it  is  to  b&  confined  to  witnassea 
living  within  it;  and  suel\  special  rule,  to  extend  towitneases 
Out  of  the  district^  must  be  made  by. agreement  oC  the  parties^ 
and  the  character  of  ^le  person  taking  it  must  be  designated 
xn.  the  rule ;  and  all  such  depositions  are  to  be  de  bene  ff«9f .— - 
Thii  opinion  is  not  to  be  conalrued  to  exclude  easels  of  depyi-* 
tfbna  taken  differently  frbm  whai  ^%  law  t>r.  rules  prespibe^    "^       , 
tinder  the  agreement  of  the  parties^  or  any  Special  rale  of  the 
Court,  in  any  particular  case.  •  ^r 

Under  either  rule,  reasonable  notice  qS  the.  time  and  place  of      M 
taking  the  depositions,  must  be  served  on  the  adverse  p%rtj,  if      ^ 
Hving  withio  pne  hundred  miles;  oiHerwisei  upon  him  or  his 
attorney;  not  only  because  this  is  reasonable  and  consistent 
with  the  spirit  of  the  law,  but  because  it  U^  required  by  the 
rule  of  the  23d  May  1805. 

,  Where  witnesses. live  out  ^f  the  district,  and  iporethan.onr 
liundred  miles  from  the  piiK^'of  trial,  their  denoisitionS)  if  tak^ 
^CD,  must  be  under  a.  commission,  and  ^ilU.of  eonr^,  be  ab^o^ 
lute,  Although  the.||f|int  now  in  contnyrersy  relaites  only  to  *' 
depositfans  taken' without  commissions,  it  «il^  not  be  imprslkry 
Ifi  this  place, ,t9. record  twi|o|^nnilfea  of  the  Co(pt  upptf  the 
6«l3^ct,  in  oi4ef  tii^  tl^  whdls  mw$  be  brought  'mk^  mm  mw. 

The  nilt^ t|ie  3^  May  1809,  frovidea,  that  h « i^  At-* 
QMnaftission  to^^myEof  the  Un&ed  fStates,  or  fbrdf  n  parts,  shall 
bo  of  course,  and  mty  be  entcred,iy  either  party,  in  tfte  ClerkV 
Office.    Bnt  th«  irilerrogatories  most  be  filed  in  the  office  at 
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Ike  time ;  *  copy  tbereof^  and  writteb  n6tioa'  of  the  HilCf  and  of 
the  natoes  of  %he  commissicMieny  to  be  ntvre6  on  Ifae  aflvofvl 

'  pnTtf}  Mleen  dafs,  at  leastt  befi>fi3  tht  commiasion  issues,  In 
order  that  lie  mvf  file  crttai  intemfgite^s,  and  name  eoitimiii^ 
sionert  on  his  paTt5;  if  he  pleases.*' 
The  r^  of  the  tfth  Apitl  I9t  I,  dec^area, « that  a  copf  of 

'  like  inteprogjattiries,  and  wtittoB'  mticB  <ji  t^e  rule  to  iMde  a 
•anamisaioii)  and  of  the  names  pf\he  c^esmisaioiMitt)  way  be 
served  either  on  *tfae  adverae  pia^»  or  h^attom^y. 

9.  As  soon  aa  the  opMon  on  the  last  ppuA  was  deliror^* 
die  plaintiff's  counsel  moi^.tlie  C«iirt'  to  rej^t  the  depost- - 
tioto  which  had  been  read  in  evidence  bjr  die  defeedaiit's  coon- 
itU  %  th6  conrae  of  the  trial,  on  the  ^atid  that^  this  wit*' 
^sa  resided  in  Peohaylvania,  tnoie  than  one  hun^NRl  mflee 
from  Hhis  citjr.'    ,    '  -  *  • 

*  Bp  the  Cotm^  ^ftt'(fepe«ition  was  n^ad  ja  evideoeef  witlRHft 
ffcjiicttoni  imi  it  ia  Aow  ftfo  UKe  to  Make  alt  objeetkm  to  U*<^ 

'  Tp  tMa  opibien  m  eaception  was  taken,  by  the  counaef  (or  tht/ 

pMmwBb  I 

'    f.^  I^MIp.  Fttterick,  who  was  eaSed  by  the  defendant,  to  i»r 

iMt  what  Joseph  Evans,  one  df  the  plaintitf*a  wkneases,  wM 

IM-been  examined  to  rebut  the  defendant's  testiilMMiy,  relatifti 

HVA  a^licatievi,  deposed  by  loseph^fivians  to  hiMre  be«rr  made 

to  him  by  t^etiokf'te  purt^ase  a. license  from  th^  plairtM*;; 

WtM  asked  b^  the  plaintWa  counsel,  oi^  his  croaa  examination) 

«^  if  Daniel  Stouffer  (eate  of  Me  defendaot'a  witnesses)  wfta  sufaM; 

jtet  to  fila  of  ffteatal  defiwg»niient  1** 

.  mS'WM  oli|oete<  pB  and  ovcHtaled  hf  the  Coi^t,  as  ^pre* 

p«t  to  bt  aaked  in  this  stage  of  ti^fi  c«use.    If  ^owed,  the 

ivhirfe  ciate  Wiight  be  opened^to  aipew  (|!lemiiiatioir  ff  the  lettt-  ' 

tiesaea,  to  TIraw  forth  testimoer  whiA  aitebt  hate  keen  i^wm- 
A  #  wp  e-gs« 

•  M  en  tke  primary  examination  of  Jhe  witnesses.    The  qctea- 

tiM,  Ike  Court  observed,  is  nkr^arranted  ky  any  thing  whiek 

ItaMT  tBSkea  fmm  the  witnesaes  lince  tlie  defendant  ckiaed  his  te#* 

timoBf^  a  part  of  which  waa  O^iel  Stouter's  depoakpo^.   . 
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IngerMil,  H«wk,  mmI  C.  J.  JogersolH  for  the  plunlljB;  cmt^ 

«  1st.  That  the  pl«iiitiff*s  rights  under  his  pmtebty  etf  to  tlM 
Vkacl|ttie  called  the  hic^pf rl|07»  and  alfo  to  his  improYemeBtt 
on  that  mftchine;  and  that  these  lights  hayK^roceivo^  the  sa|ic* 
:tkiii  of  the  Supreme  CoXirt,  in  the  case  of  Evans  v««  EtftoD.  3. 
WheatoA,  517.  •  Coiiseqiienlip»  that  if  the  jury  should  be  of. 
opinion  th|kt  the  plaiii^'s  Bn^ro¥ament'  on  the  ,hop{>erboy  hf^ 
liot  beeh  used  by  th^.defendjutit,  st9l,  the  plahHiflTis  entitled  to 
n-Terdictf  if  th«^  jury  shouM  be  of  otHnion)  that  the  defendant 
has  used  the  piaintifPs  h^perbey,  without  his  improvement. 

9d.  Thati  upon  tho  evidencev  it  does  not  appeary  that  whpt  is 
oaUed  the  Stqt^er  kofifierdoy^  tras  discovered  and  used  l^iibro 
^Khe  plaiaiAff -s  discovery  in.ir&S ;  end  that,  i«  fact,  it  is  dnly  m 
iiumhle  imilation  of  the  plaint|ff 's  invention,  though  the  sain^ 
i»  principle;  and  although  the  jury^hodll,'^Q|A  the  evtdenctv  - 
he  of  opii^on,  that  the  Stoiiffer,  hc^pecboy  ^as«inventcd>  and 
even  in  use  in  one  or  two  miUs,  ^tfO,  th^  wopld  not  be  sncbjl.' 
use  as  the  law  intends,  not  being  p|lbllc,  and  general^-|Munf% 
to  be  in  use,  so  as  to  charge  the  nlaintiif  witbilWiticftgttEit^^snd 
Aat  this  was  the  kind  of  nolork^sr  which  attended  thuUioppe^ 
boy,  is  evident,  from  the  circumstance  thgl  it  w^as  never  he^ni 
of  by  the  many  witnesses  -prodttosd*  by  tbn  pUdotiif,  ^ome  joi 
i|pfaom  had  travelled  through  the  state  b^[v*e.aodsi^ce  1783. 
/.  3d.  That  the  e£Rict  of  the  Act  of  flie  Awen»bly  of  P^nifi- 
vania,  granting  to  the  plaintSF  an-ezclusise  ^ight  to  his  hopper- 
boy,  amounted  to  a  g:rant  of  the  hi^p^erboy  tltftn-in  i^mtenon^ 
(shou}^  the  jurybefieve, that |he Stouffer hopfWBsboy.was  in  ex- 
istence and  use  pdoi  to  the- plaintifir's  diacoveiyi)  tfcn  same 
lieisig  then  tfie  pnppeity  of  the  public;  it  being  competent  t|i 
^ftheWgislatnre^'^o  ma^e  &«ch  a  grant*  -«    *  .^ 

'  ^  4th.  Thit  the  Stouffer  bppperhoy,  if  invented  and  used  piirik 
In  the  |4alntiff's  discovery,. i^f  into  disuse;  and  if  ih^  jury 
sheuld  be  of  that  opinien,.  then  «i>rior  discovery  and  use^  tlMrit 
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an  original  dlscoverdk*. 

501.  Ttet  though  the  Juty^AxW^be  of  ydmony  Q>at  the 
pMatiff  10  not  the  oii|[inal-&Y6iitor  <tf  di«  hopperboy,  'still,  th^ 
defenltfit  ^onld  not  be  estlfled  lb  ^  ver^t.  •  Th^defenduit'i 
couasel  relisd  upon  the  opinia«iOf  Iho  Supreme  CmiTt  in  EvayM  / 
vt,  Eaton,  aJWlieaton,  5l9,wl|idbijt«lM»tiwtthereis'ernM>infJie' 
ct^oye  of  thiarCourt,  in  saying,  («.tlftt  tli»«nid  Otiver  Evans  wi^ 
' .  not  ehtitied  to  recoyer,  for  the  ho|i|>9rbpy  in  bis  declaralion*"  •: 

Binney,  Sergeants  and  Joseph  R .  I^gersoS^  toi  the  defendanf  » 
cnnae^ded;-^.  •    .       •       .  .  , 

1.  That  the  patent  doev  not  grant  ta.the  plaint,  any  thing 
more  than  the  gsneral  resalt  of  the  eoml^ned  power  of  the  diS» 

t^rentinachines,  and  the  serecai  irof^ved  flosiahines,  or  iirothec 
fibrds,  his  improsr^ptent^  on  t^^  seteral  machines ;  the  SilU 
fjtwau  Gonrt  hjMdig  Mc^ed,  that  these  .ei^ressions  import 
4iubstantlatty  Ae  same  thing.    Thb  construction  has  received 
the  sapction  of  (be  Supreme  Cooirty  as  appears  from  the  whole 

^fmuwm  of  Ae  reaseijng  of  skis  'Chief  Justice,  in  the  case  of 
,.  fifvilps  .ifSi  £alpilw    This  right  to  the  improved*  hopperboy,  is 

•  %ssertedthy  Mr«  Harper,  the  plaintiff's  counsri  iathat  causci;^ 
and  the  claim  to  the  hopperboy  itself,  is  distinctly  disavowed 
by  him. ,  ^  fiateat  so  thenNMW^  p^iooy  lor  an  original  invention, 
and  also  for  an  improvement  on  itf  wouM  he  a  legal  absurd^, 
s^bgether  ineenfisSeni  v^th-tlie  pmvisioiis  0f  the  Patent  Lawc^. 
The  petition  and  affirmsi»Qiw»|<3j|fererEvatis,  confine  h|g  disco- 

*        *  *  • 

^eigr  andifyat^t  to  his  iQi|iroved'hoppeHx>y;  and  he  couM  not 
iMaiaa^Mttent-  hrbai|er  Shan  lubi  psplllion  ,and  afitrmation,  filed  - 
an  OMM^dleiii  (Mice. 

.  3*  If  the  rights  of  the  plaintiff  be>lflMee  which  his  coomsI 
jsontend  for,  still,  in  relation  to  his  ckiia  foi^  a  violation  of  hit' 
%sproved  hopperboy,  he  cannot  |Mve  m  Verdict ;  because  the 
aasnm  of  his  improvement  is  n<MMaledjflf  bosspeeifics^tKn. '  No 
ennde&cehas  been  given  to  the  juryi»  to  prove  what  these  ^» 
P^yfUfif^  vcj  nor  have  the  counsel  pretend  to  poi^  theoi . 
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0kt.  But  it  H  MMtitSft  to  th«  v«Hdity  of  Um  patent,  diat 
aliould  appear  in  the  specification,  aa  required  by  the  3d  aectiM 
«f  the  Patent  Lmt*  Tbo  tBpi^iM  Coon,  in  Evans  *»«.  Batons 
pag;e  SIS,  WheatOD^fte^.  yok-S,  eonfifma  this  dtatiine. 

*  MIy  B^mM  Ac  fMntHT  ^a<^  shoVn  m  whit  hia  fan^temeirta 
eonMt,  he  etnnet  receiver  agalnei  this  defendent,  since  it  is  m  ' 

'evidenee,  that  lie  uvea  «4)r  ite  original  Siooffsr  ^pefbof . 
^  -  9.  The  pkdgtUf  eaiiftot  reenter  as  an  original  invtfttor  of  4l# 
Stoaifer  hoppefboy$  the  efUence  proving,  iacontestably,  that 
tlK  Stoulfer  hoppelAoy  ivaa  diseoterid)  and  in  oeey— m/kuMic 
'•ar,-^hough  this  is  not  requiied  by  the  laWf — m  m^stf.  MtHe, 
iMg  prior  to  she  jroar  1783^  the  earliest  period  of  the  pkintiflr's  s 
sDvention  contended  for  evw  tiy  himself 

4.  Thtfle  is  no  ovidenoo»tha[t  the  StoufiR^*  liopperhoy  ev«fr 
'ftmk  into  disuse ;  hot  ij  thali»«ere  pnovedr  ttiN  it  could  not  to  . ^ 
patented  by  die  pbdntiir,  as  h#  co«M Mt  i^tnv th«l  he  wVsHm ' 
Jim  inventor. 

fVASBII/G  TON",  Ju99lee,  ^Mr|i^  the  jury.    After  MKing 
Ike  evidence  on  bolh  aides,  the  Ihets  hitended*«ar  he.|nbv#  ^^^ 
.  the  evidence  given  in  this  caM%  aay'be  at^anged  mier  tiM^  - 
Miowing  heads  t-^  •    .  • 

1«  Snch  as  respect  tho.valiie  of  the  fptaiatlfB  l|Sf|Mfhby. 

t.  The  tuno  of  In  disemrery. 
-9.  The  kind  of  MscMae  vsed  by  Om  Astetee., 

4. IJhe  time  of  itt  dsaooveiy  «d  vsipk 

*  J^M.  As  to  the  flkM*,  the  CoMt  has  m\  ttfaeioHiiiw  le 
fcialLe,  except  thai  K  you  •ehouid  fiW  %  vivAftt;  for  lh#  flthfM, 
you  will  give,  tlss  actual  dam^hs  which  the  {(iaintiff  te  eii»* 
Wood,  b]»  tease*  of4lMr-d^bodaBtS  uae  of  his  inveodon,  wUch 
<fae*Coort^s«lWblc« 

S9€9nd.  The  esAdeoce  aippttsable  to  this  head,  if  Mimrel 
by  the  jnry,  proves,  that  ift  IH8,  Oliver  Evans  communicated    \ 
Ua  iavcstigatiQa  of  tim  sufa}ecC'4)f  an  improvement  in  the  mt* 
'Mfactofy  of  flow;  and,  io  the  aummer  of  the  wuomftnn  da* 
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'  olaroA  li«  IM  accti»ftM»Nt  iT.    U  VfB^M  mMe  4«ndcl  ^   * 

^l^'  li«pppfliK^>  vhich  Iia4  no  m94^  w«i|phUr  V  PBllif  ^  «i4 

fl^nimuooUf}  $b0  lower  ana  «l%.iHr  ikorMk^'of  exjuir&neii^ 

IttlMlby'tliebaaik    Id  1795^11  ««^iAO|iei«tibp  iaa  flull«  in 

f  '  .  ^  7%tr^.%  U  tin  wktt^M)  who  hf^win  tMiHofl  tc^  {wove  th«  Uad 

0f  iastiruiiient  uMd.by  the  d^tiodMili  4t  Mleve4  bf  tbe  jur]F--*i- 

.k«oMiBt&  ol  an  upnghl  M^Klp^^^kM^vitb  e  «og-wliBel  ihM 

iiin»%^  «rii  which  is  move^  bf  the  weier  fewer  ef  the  miij^ 

fMs  ilieft  is  inserted  into  ei»  WU9  iMtjce  in  yia  anei  ec 

.  iM^d,  y>iyiQ»Aet -f nitiiiWiep  an  S^  wit|i  etqiii  <3#  woed  ficM 

<  oil  ite  luyler  eide;.  and  so  arKu^D^*  teto  turn  tbd  meal  belew 

*  k,  c«e|»  diy,  en4  conduct  it  to  the  beUing  cheH.    This  arm 

sJipe  Willi  eeae. «»  and  down  the  ahak,  «n|l  ^kuet  he  rMaail  kj 

'.  ^tfoA^  and  hept evepepAi^  untA  f^mee^  is  fMt  iiaderin^    It 

'        '. .  ^liee  no  Mp^e  afm^  lj|^lHlf»  wei«h£»  or  leadliig  liM»;  and  the 

'«:np»  Ifehifw  ilie> ■»!  me  Ifkeibe  ralie^ea  Uja  called,  iai  the 

'  .^Miitiff  'a  iwrppif^nik'^  The  nMih^  hat  acquhied  the  neqie  of 

lj||»  9^  orft<S»u»er  hoi^phey* 

Fourth.  ..The  whnanes  eeamined,  t»  prove  the  erigiiiaUtjr 

.   ^    .  4^  uae  of  the  driendant'e  iMpperhoy,  if  belkeed  by  the 

|jiiry»  dele  them  as  early  aa  the  yean  1  res ;  and  its  ereelion  and . 

^^eel  use*  in  ftiany  giiUs^.m  irri-T^'a^  pregreeMvdy  t<> 

laMw  9erif)4a* 

;         Objeciioiis  have  been  ma4e&ea  each^  aide,  lo  the  credit  of 

a     eeaae  ol  the  wifia^asea^who^  he^e  been  esitaained'  on  the  other 

4^1  set  ee.tbeLiaeu|i4^  want  of  Terai^f,  or  eharvter,  hut 

ilMffett  ^ktm  «#  Ihat  yrl^ph  can  etiaot  tkeh^  conpetency. 

riieee  ofjiieo|ieilB  baico  h«||^  prcased  le  fir  beyond  tbfir  just  IK 

saftta,  aa  torof  uirelrom.the  Court  aiiex|)|Matioii.ef  theil^  real  %a* 

.  hie«    Where  Ihe  evidence  ef  wi|neB»as»  oppoeeid  by  ether  wit* 

ineaaes,  is  ntied  upon  by  either  side  19^ love  a  particoAar  fieie^ 

j^e  jury  must  necessarily  weigh  tj^ir  ■  rrjpii%  je  erder  to  aatisfy 

their  own  aaiuda,  on  which  side  the  trotib  is  meat  likely  lo  be; 

aiMW  io  mah^g  this  inquiry,  every  eprqm|ial«r)ee«wl|ich|:;an  affiset 
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Ae  ▼iiui^'  oi  tiiA  i^fneBsei^  w6c(Aer  il  ^racern  flkeir  Aioral  * 
obflMclvr,  or  i^me  fiom  notoe  ii^lereait  which  they  may  iMnre  Iff 
^e  qaeitioiii  orfrom  fa^lH^  «Dd  «Mies  favourable  to  mtt'^ 
other  of  the  ipaf^S}  afaodMi  file  taken  into  tie  calei4||fiflB. 
But,  if  the  bet  m  controyeiBysfiNvr  exiM,  »iliMit  a  vlilttion  of 
probabilitf)  9aA  tba  i^tooof^a^bf  ^^itnesses  ^itcluoiVcSf  oh  that 
•Ide ;  there  is  nothing  fo  f ut  into  the  opposito  scale,  against 
irbich  to  wetgli  the  ciodtt  4P  t%Bae  witnesses;  and,  if  the  obs>' 
jj^ctakm  to  their*  cvedi»te  worth  iof  thiA^pfit  must  tt'to  ibe.ftili' 

.  V  oatent  of  n^ acting  .mA*  testimoqf  altogether,  w  elM  it  isTwoftii 

ndOifaig.    The  jtu^  eannot  conipr«iite  the  viafter,  or  halt  be^ 

.  twoen  two  opinions.    Thef  muat  detide  thatAhe  fiict  is  .so,  or 

- '  is  not  S04  anC  U  the  latter,  beeiuise  of  objections  to  the  espdlt  olT 

*  the  wjtnassea,  ir  would 'amount  to  a  confounding  of  the  qnon* 
tioas  ^  competstiqr  and^crnil^ility ;  $Mf^  effect  woi^d  bo  thtf*  . 
samoi  whether  the  Court  refwbod  to  fs^nhit  the  witness  to  toiif  " 

'  tify,  an  the  gramd  of  infioinp«teoof ,  oi*  tll^*}«|if<(ehouM  rq^  ' 
{he  testiinonv  when  given  on  tMkt  of  waitt'ifif  crecSMUtf  •    Vfm. 
hare  thought  it  proper  to  sijbmit  4ho8e  (moral  obs^rvitioiis 
the  consideaatloo  of  the  jury.*       •*    «  > 
We  cosno  now  to  the  <^iestfen  of  law  which  aHlea  oulF 

•  these  iaete^  which  isj—  '  ^     **  • 

'Wliat^are  M^  /Atn^tf, in  which  the  plaintiff  allegea,  and  baa 
;. proved,  an  eicciasiv^  property,  which  he  asserts  the  defdnd* 
^  ant  has  used,  and  which  he  denies?  '    ' 

The  first  clakn  ia^for*aa  ittpioveti^  ba|>pt(%of ,  whfeh  thC 
'   pkintifif  insists  is  gigntad  by  his  patfcat,  wfieh  has  roechi^ 
\  the  sanction  of  the  Sopt^me  Cotm,  and^'iwfgdur^ie  delbndan^^, 
ncknowledges.    This  theiT  being'  coieodnd  groun^y  tJpe  Cmirt 
wiK'prodeed  tp  examine  It  r  and  the  inquiry  hi  ^jpbit  of  law 
will  be,'whetlw  the  plaintiflTia  entitled  to  a  verdict,  for  an  in-r 
^ement  of  his  pateilt^ibr  an  improved  hopperbUjf  ?  "  '' t.^ 

dbjeetioR^statid^y  t^  defendant  is,  that  the  plaiatiir, 
has  not  set 'f(Mh^  in  his  spe'cification,  what  are  the  iro  prove-*  .• 
mcnts,  of  whlj^hiie  elaid)Sit«be  the  inventor;  so  thfft  a  person  . 
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ikiUed  in  -^;  ait^  nMf  oompMicnd  distinctly  ituwhat  thc^  ^ 


.  TH^  eh§mnlgm  is»  m  pomt  oLdkcif  fiiily  $uppcnte4i  a^th«v 
tiM^  jye«&eRtido,  <iior  aay  oilier  documeot  connected  with  the 
pstenty-^etes,  or  ev«n  alhidift  tm  €By  sp^piGc  improvement  in 
tlie  hoppMFhoy.    Tiriung  thi»  «6  tror^  how  stands  the  law  I 

The  dtLsection  o£  the  Pattnl  Law  declares,  <<  that  before  an 
invenlor  can  receive  a^  P9feem^  he  shall  deliver  a  written  de« 
scrqitiDn  o^  his  in^emiMi,.  iiih.0ii6h  full,  deai^  and  exact  tenasi 
aa  to  dialiftgiush  the  same  irdftn  all  othehLthings  befbm  kndwi^* 
and  to  enable  a  peesen  ^ttlMbA-  in  the  art,  Ais^of  which  it  Is  a 
iranch,  to  make  and  use  the  aiteiei*' 

.yUf/H  ^hen  is  the  pkuQtiff.'s  invention,  as  asserted  by  the 

plaintiff  conceded  by  the  d^l^ndant^aiipd  aanctmed  by  the  Su- 

psenae  CoiMt,  in  the  ceetiof  £vanav».  Eaton  ?  The  answer  is, 

-  ia\  improveipent  oa  tJife  h^>perbe|r,  or  an  improved  hopperixoy, 

^Vhicb  that  Gi^ph  ta^deelared  to  jbe  substai^ially  the  same. 

U  this  ha  so^  thenifie  sectioned  the  law,  before  mentimieif  Imw 

declared^  that  he  a^t  specify  thia  iny>rovement,  in  fiiH,  clear, 

exact  Nnwii  If  k^haMtot  done,se^  he  has  no  val^  patent^ 

which  he  can  recover,      j 

^  TJae»J|^glnAi  .decisions  correHpond  with  the  injnnclfi^  of  onr 

llir.    The  Ameriean  decakms,  so  far  ae  we  have  %af  repoft  of 

thfm^  maintain  the  aame  doctrine.    Mr,  JoatiiGe  Story,  in  the 

caae  .of  Level  v«.Xiewis>lays  it  down,  that  ^^iithe^patent  be  ibr 

W[%4mfirovemeni  in  an  existing  machine^  IM  patentee,  must  in 

fab  4^ecificati6tt  distinguish  the  Baw<roa>  the  old,  and  confine 

Jia»  patent  to  amb  pfBts  only  iu»  «re  imw;  for,  if #oth  are  mixed 

toifetheo anda. patem  w Hken  for  Ih^  whole,  it  is  void." 

Whai la  Ihe  reason  for  all4his? 

In  the  first  place,  it  is  to  enable  the  pnUic  to  enjoy^he  fuU« 
'i-^benefit  of  the  discovery,  when  tke  p^ftetee's  aionpp^is  ex* 
.  ^ired,  by  having  it  so  described  epoo  v^ord,  that  any  person, 
skilled  in  the  art  of  which  the  invention  is  e*branefa,  jnay  be 
ahle^o  construct  it. 
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'  The  iiei<  venon  »,  ^  piit  e^evir  cMmii  upio  b||gitod»  tk«i  \^ 
he  nvay  not  <iroagh  ignorance  vfclate  the  law,  ^  iiiftifcgilm 
^     tte  i%b|i  of  l^«  patMlee,  itid^ubj^uhn^  hiivnlf  ts  tfa^cts* 
sequences  of  Uttj^ioo^    Thrfatmiiir  ^  thv<eri^irit  «nMli0%> 
if  be  has  obtained- a  yttentfapik»  "id  all  persona  claiiiMRg  en* 
der  him,  may  lawfuHy  tojop  the- jbll  buiiit  of  that  tfiaeover^ 
mAwkhstanding  the  nnp>rov«mentAadenpotoitbf  asabaequ^nt. 
diacoTerer.    If  he  has  not  tAol^  %»  aak^Ar  a  nongpol^  but 
.  abandona  it  to  the  fnibfic,  then  ip> Wcouiea  |Wii>tte  propeit y^  an^ 
any  petaen  haa  a  rifht^^o  iiae  k.  'The  inventor  of  th#fciprow* 
'  ment  may  alao  aMih  a  patant  ftrJiii^iaeaaHry,  which  cMinav 
legally  be  invaded  by  thn  iflveri^r  oS  the  cvjpnaft'machine,  or 
by  aiiy  other  pnrsoo.-    The  righth  ef  each  afe  aec«i«d^h9Kiawy 
and  there  is  n»  jncompalilility  betf|reen  th^a* 

Am  if  a  man^  wiahing  to  Aise  the  oaifllhnl  InventiaB,  and  ItOi- 
nesiy  disposed  to  aveid  an  infraction  of  ihe  impittrer^  ngf»V% 
is  enable  to  daegrtain  from  any  cevCttn  MUhMMi  atnndardf  ''* 
•     ifilnre'vhe  4ti|Binai  inventien  ends,  and  wheis  tfevtepspremeni 
^{ohi^mefleea,  how  is  it  phsaible  for  him  to^^aerdsd  hik  4wn  ac^ 
hnowledge<i  right,  freed  from  t|}e«dhngiA'  df  IfHPtti^g  that 
another  ?-^and  to  what  acts  of  oppression  miglitinnc  this  lead  I 
Might  nottehe  patentee  of  his*4ll)»terioi|%  impffe^aii<ien»ebt<in 
fttal  theignerant^  thdi^lmldt  and  ete*  tb^  pT«dem members  ef 
society,  who  wa^  to  use  the  original  diace^rery,  the  pnee^he 
Aootos  to  ask  for  a  license  to  use  his  improfeBMnt)  and  in 
^'  this  way  compel  them  to  purcha8eit,t«ther  than  incur  expen- 

ses  ehd  InconTeniei*!^  -Ht^^gteater  than  the  avaa  demanded 
'  would  pay  for  er  corapeOiatel    If  thia  tmf  hMMD,  then  the 
'  improver  ^joys  in  a  degree  the  hendil^Qf  a  dlai  iipi  i  r  InA 
of  Ihe  original  qiachine,  and  also  of^e  imptn^emanL  4n-«hort, 
the  palditee  of  the  inprevement  nsa^,  to  a  certain  ei^ent,  keep 

■ 

ail  othq|»  at  .arm's  lengUhas  Ukthe  eriginai  invent  inai  or  makw 
them  pay  him  for  il  in  dnrogaiion  of  the  rights  of  tl»  inventor 
\  of  the  original  mi^hiie. 

If  this  be  ibe  1a#  typUciMe  to  cases  in  general^  ia  tluB  an 
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^Kveffed  case?  iltif  pIldstllNi  counsel  bare'  bat  direcUf  «t'- 
«ert«l  ft  tfli  be  •»;  but  thcf  havWro{Mre4>  wMl  4mie  emphjUiM} 
t»  wlmt.  is  Mif  bf  ilu»  6apreiii«  Courts  Id  the  cAie  of  £va|bs  v§, 
j^ftoHfS  WheatoD'silflfMIB^J^tfL  Tli««e%ffe^oiiB  ar«»  ^^ 
4dl  cas^  wl^re  the  pUiiitiff's  clahh  is  fot  ah  iflaprovenient^  it 

m 

•wifl  be  incunbeiitimn  bim  to*  show  the  extent  of  bis  improvon 
asent,  ^  that  a  peMin  undeiMiKllhg  the  •subject,  muficotoipvth 
ItaiA  diaftinctly  1ft  vbR|  it  conliai^." 

.Thts'deciaie«h  ihies  ifot  atatet  in  what  wsf  tbe  exteiit  of  th^ 
piaiptigfc*improvnifait  is  Ift  be  proved^  nor  4id  Urease  vla- 
4juire  that  the  Sa()i««ine  9#urt  should  be  «aiMre  Mplicit,  TJ|# 
obvious  ooocliisi^  is,,  (fa«&  th|M)oiirt  k#  that  mat&er  und«cid- 
•d,  and  Meant  that  the  enint  of  tbi^  plain^iPa  improvemeiit 
abould  be  tk^mm^^eBrding  tq  ike  rn/4^  ^4avKi  a  contrary  cm* 
structlaQ  would  be  naost.unfair,  and  unwamated.  • 

Is  if  possible  to>bBfkvc»  that  if*tbe  Supreme -Court  inteoded 
an  decida  coMrimiaa  tbe  3d  aection  of  tJie  PateRt  IsM^  awl  19 
#Ae  Eijiy^  amHAaaarican  deciuonsy  thatihia  vm^  a  caais  tiitJb- 
'%ut  ilM  SaHm^m  of  that  law,  and  tboae  deciaioiis,  such  ioteti* 
<lon  wouM  liaiia  beton  eaprasscd  ai  suob  guarded  terms?  This 
oaMiot  be  attaii«ied#  Neither  cflu  tbe  pviTste  Aa^  ibr  tbe  ra^ 
iiiiinf  Oliver  Eiraoa,  watnuit  ihn  acgimeot,  that  .Ibis  case  k  ^ 
^ed  fitnn  dM  Matrictinna  ottntained  in  the  iit^mtkm^mf  Hi^ 
Pat«^  Law  I  beesttse,  exeept  aa  to  tb^  esteat  oC  Ae  grant  it 
telbra  fa;  a^  tbe  Supreme  Court,  in  tbe^^aaa  cited,  cenaidfif 
k  sa  within  tkt  proviaiana  of  that  law,  is  it  likely  that  the  Sa- 
preme  Cau^  could  baire  niaafl%  tlHlft  tte  filaintiff  might  cure 
Hif  dolact  af  bia  spec^catkm,  by  piDviog  to  tite  jury  |n  whac 
iiniitlpii>e«iyita^<IQi*ated  ?  Ifi4to^  tben  as  to  t<|a  presena^da- 
fendant,  aucb^vi  anfAanatiao  #ould  be  uQiurai^g,  to4%TA  bkn 
l^om  the  aoMequeaces  of  an  uiUli,  agaiaat  whiob  the  sagacious 
wit  of  man  could  not  have  gaard^.hiia.  He  has  sinned  al- 
vaady,  if  faa  has  invaded  the  platnlifra«igbt;  and  k  Is  now  too 
late  to  convince  him  of  bia  errors  4^  be  n|«st.be  a  victlpi 
af  it,  for  tbe  want  of  that  Wf;hi^  iHmch  *i^  i^W  #bad  afM>n  the 
:PClt  laDgjdlkerbk  sugpmM  traDi|aMioa. 
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But  of  what  avail*  would  tiiiii%tpliuiitm  b»»  afbf^lie 
tioB  of  the  pniMMrHimoiio{>oiy  ^  The  parol,  wrisnee  ghieii  jpi 
a  Courtof  JuSIke,  »  OTanesccnty  and  al^wda  the «HMii«Mafe 
]io6c6  of  facts,  ptfiicukiily  «lkt»  tte]r  respect  mattcvuf  Ji^fl^ 
that  can  be  supposed.  •       >. 

What  mao,  wiio  wbhes  lot  to  faivade  tfe»  plaintiflFMa  patent^ 
'ilNMild.Ytaitttce  to  erect  a  hd)>perMiy,  inerel)flao«nlie  liifi>nii»- 
tion  which  he  qould  gather  froit*tlits  trial  F  ,iHe  could  oftliia. 
none  upon  whii^  he  eould  safely  rely ;  noNMMiany  artSst,  liter 
the  e]epiratioD«of  tl^  plaintiff 't  light,  lf»^#Dabled  frpA  auch  a  i^ 
jM>urce9  to  kaow  how  to  construot  tliiii  impf<#»femeiit. 

But,  eren  tf  the  exfest  of  t1liiwini|iroveineqt  could  be  trsusmd 
in  this  way,  th^  plaintW  has  not'-.attevipUid  to  prove  kf  and 
what  is  more,  hw  cou«sel» although jepeaaaillfi  aaitiMl  on  to  pMK 
it  out^  have  not  attempted  to  do  it.  -. 

Caathe  jury,  wiUiout  evidence,  and^lMtlmut  the  aid  of  tli^ . 
^laiaitff'or  his  counsel^  say  in  what  thrnn  iniin»i  mean  cott^ 
ust?    If  the^iiad  nevei^ seen. another  hoppeshoy^  sup|Osed^ 
b^  the  original,  4his  would  be  imposnUe.    tfdiaiilig  a^n  tit 
Stoufler  hopperbpy,  they  can  do  so,  by  compaan^  with  it  the 
plaintiff's  improved  hopperhpy,  then  the  ooiiaei|tfllK:o  seems. to 
Mat  almostanevitabley  that  th»  Staufier-hopperboy  ia  thicnrigi 
sal  fMKf  thopoiint  which,  under  the  next  headf  ia«defMed  by  the 
plaintiff.    »fiqt  if  the  specifit;ation'Wd  stated  in  w^at  the  j^laia- 
4t|ff 's  improveinent  consisted,  stiU  he  ia  not  enti(||ed  tp  a  ver- 
dict for  a  violauoo  df  that  right*  unless  he  has  proved^  to  your 
aatisiaaion,  that  tb«  plaii^iff  Ms  infringed  that  right* 
•  Upoa  the  whole,  this  patent,  so  fisgr  as  it  i»  for#n  iai|imva- 
ment,  camMl  be  suppocteda^ -t^  as  «a^an|r»clii^  Inndbd^pn 
thtt  rifht^  the  f^aintiff  is  not  eiSUW  to  pour  v^H^tt 

9d.  Che  phuotiff  .contendsyttlh^  he  is  the  orifiaal  inventor^ 
not  only  of  the  h«prov4)d  boppaihoyf  but  of  the  whole  machine; 
-^that  his  patent  gsaiui  him  the  exlusive  right  to  b%fth,  and  thai 
this  claim  h^  r^ehi^t^  aafipllon  of  the  Supreme  Court. 
»    Whether,  ia  pohir  of  fa«IS|'  b*  is  the  original  inventor  of  the 
hopperbopi  wUl  bf  irttendiiMo  herelAai^i  u^pt  tt^&jm  ««tp 
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t9  uv|uire  wbethtr Alie  plamdS^s>jMDt  grints  hiin  the  right ; 
/becaiMf -If  th«9«preme  Court  li«3'ii»DctioB€:dtl||»  dainii  thiit  b 
law  fof  thk  Court. 

The  gu0f  of  the  decUnm^  that  Couv^  relied  upon  by  the 
fdakitiff's  counsel,  is  t^  be  fouad  in  page  517,  3  Wheaton's  Re* 
portSy-irh^e  tbtf  Chief  Juiiiee  taysi— ^  This  opinion  of  the 
CouHy  <te»,  1*9  Aai  Oliver  M/^wm  «iay  clum,  under  ISis  patent  •      *       -         1; 
tke'  exclusive  use  of  his  inr^^tknift  and  improvements  in  the 
.    vt  of  manufactMng  flour  and  meal,  and  in  the  several  ma- 
chines nych  he  )ia^  iriluitri,  and  in  his  impfnyvemeiMs  on  ma- 
r  chinas  previoualy  dlscovtt^." 
j'      ..It  would  seem  almost  tepbenble  ttt'  lyuaHfideniand  this  posi- 
tive declaffation  of  the  Courts  It  appears  to  be  the  result  of  the  * 
previous  rnamiiwt'i>    It  states  that  the  plaintiff  may  alaim,-*-K 
^The  ^vcliisiYe  use  tf  his  ioaprevements  and  inventions.  ii»  the 
Wt  of  manu&ctvring  fltfur.    3«  In  the  several  machines^  which 
^^  tea  invented.  «>d.  In  his.  improvements  on  machhiiK  previ- 
^oualj  discovered.    Aa  to  the  \fir9t^  tllKre  is  fto  dispute  in  .this 
cau^.     tbe  Mmi  has  been  ah^ady  cUsposed  of.     The  •econd  * 
is  DOW  to  be.  e^Mpined.  * 

it  is  contended^  by  the  deiq^dent's  counsel,  that  this  is  pet 
the  correct  construction  of  this  ^enteocn  in  the  decision  dftft^ 
-f  Court »  beeauiis  it  is  inceBsistent  with  the  pmieisiona  of  Hie* 
ylaintiS's.ctunseV  (see  Mr.  Harper's  argument,  ^  IVfieatan's 
Hep.  imge  499})  and  with  the  course  of  argitm«ia«of J^  Chief 
Justice^  throughout  the  opiuon  which  led  to  the  foregoing  \ 

conclusion^  .      •  « 

This  si^posed  inconsistency  fnay,  in  tfie  opii&on  of  thil 
•  Court,  b#  explained  by  the  fi^loiring  obaervatiaia:<-^The*.ex-' 
ceptions  taken  to  th<tchliife  of  this  Court,  in  the  caseeif^vans 
-vs.  Eaton,  wer»— 1st.  Hettafhg,  that  the  patent  of  Oliver. 
£van8  was  Qn)f  for  the  ce^^lHned  effiaci  of  aH  the  machUias 
mentioned  in  his  patent;  and  2d.  In  diftcling  the  jury  to  find 
for  the  defendant,  if  they  shonU  be  cf  opmion,  that  the  hopperr 
boy  was  in  use  prior  to  th»  imfpajililment  aUeged  to  have  been 
made  by  Oliver  i^ans.' 
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.,s  Court 
^  rdict  for  xht 
.c  hopperb«y  was  i 
. ;  because)  it  was  im-    r- 
^veror  of  the  Iwpperboy, 

■ 

tor  ah  i^ppi»ve#ho(>peTboy| 
.provewenli  and  thcf  c{iar||^  pK- 
.  hiUt  the  fudge  aima  to  pvore  thit    * 
a  to  this  double  clttfi,  hedoes  ntfCes- 


But  of  what  avail-  would  tKiB^stplanitiaii  ^^     ^ 
tkm  of  the  pMhiiff'^  moiiotH)ly  ?    The  pair  |     ^ 
a  Court  of  JuSlkc,  is  evanescent,  and  ^^W  \\ 
notice  of  facta,  piirticulaily  iffc«»  ^mf 
that  can  be  supposed*  "^ 

What  man,  w4io  wishes  not  ^o^l 

*  would  venture  to  erect  a  hd|)per»^  | 
tion  which  hi^  could  gather  «»•/  1   * 
none  upon  whieh  he  eoiild  safr^  f  ^  ^  i 
the  expiration«of  tl^  pUint^/  ||  j  | 
aouFce,  to  kn%w  hpw  to  ccv  ^  |  f  . 

But,  even  if  the  ff^  /f  ^  J  ' 
in  this  way,  th#  piainjf   /  *  i 
what  is  more,  liiB  €ou  /  j^ 

it  outs  l»avc  not  att  /  j 

Caa  the  jury,  V  ^ 
^laiMlffor  hisc  / 
aist?    If  thef'  ^  Thene  is  one  expression,  relied  upon  by 

*  be  the  origi^  ounael*  as  hitving  this  app«iittnc#$  but  it  is 
Stou£Per  hr  .at  the  word  relied  oh  is  a  typographical  errcir, 
plaintiffV  e  Court  ahouid  ba4k  4i«ny  and  afiim  the  frfaintiff 's 
be  almr    an  original  iAventor4>f  tlie  hopperboy. 

wSL<Q0  ^  the  tkrtirt  came  to  st^te,  definitively,  wtat  were  the 

plair^jtf ^a^  elaii«8^  under  lus  patent,  the  Whole  are  dhtiDctl|r 

'  ^^'  T^^  ^^  ^^^  ^^  reUef  of  Oliver  Evans,*' ^uth^iaes  a 

d'^fft  to  Mas  of  Ida  iiaproyedient  in  the  art  of  manu&cturing 

Jour,  and  in  the  liberal  nqaChines  which  he  has  i^v^nted,  and 

^  hts  iniplt>veinents,  Ice.  *^'  ^  *  -      ' 

#    Vbe  Coui%  says,  3  WheatonV  Reports,  page  509,  that  ihf' 

applioaition  ^  is  co^extensive  wiik  IW  Act*''  *' 

If,  then,  in  this  e«iinieratk>n  ef  the  plaintim  rights  und^' 
ike  patent^  that  fa  the  niaelii*B#'4iad  been  oAittted,  it  might 
liave  been  siippoae<i)  tliat  it  wA  not  recognised  by  that  Court; 
and  it  waft  oasisequetttly  Ihtrodtkatd  in  order  to  prevent  a  con- 
clusion against  iCa  T^fldity^  iMo^gh  it  had  not  been  brought 


:4 


•  • 


on 


y 


^n 


OCTOtSH  T£RM ,  Hit. 


491 


HiitiA 


^-*» 


■i^ 


">,. 


^■ 


-r- 


»   ■ 
^e  ttiftk,  »t»ig|,l)  fortified  bf 
n^M»  •«<  Id  ^l  CBft4B,#h9r6 
'^hlhey  it  will  he  incum^ 
provement,  so  that  a  p<^ 
^y  comprehend  disCinttljp  ih 
aim  i|at  confined  to  aH  improvoi' 
inod  operation  of  all  the  machines, 
tlie  ibparate  machines,  %rby  should  tht 
potheticalljr  what  was  to  be  pnMr^,  in  case 
.ed  for  an  improToment  ?  This  setttenc^i  fi^«^  % 
idte^  that  whi«|i  has  bemn  relied  upon  by  th^  do- 
.aunsely^  scetns  to  explain  k^  tod  to  fortify  the  con* 
jQ  which  we  h^re  gW«n  to  it. 
pon  the  whoft0)  w0«%re  of  opltaioni  that  the  ^luestion,  who 
^iginal  in^eptor  of  the  hopperboy,  is  left  of«ft  bf  th^ 
'9u^pr«kBe  Court,  and  is  now  to  he  dediii'by  this  |ttry^ 

"Sit, then,  th»  jury  shouid  be  of  ofnutoii,  upon  tbe  erideneaift 

tJbmmx  the  hopperboy  whicli  the  defendant  uses,  was  inveillipd  and' 

ica  use  prior  to  ||ie  discovery  of  Oliver  Syana,  then  your  ver^ 

^ict  ought  to  be  fi)r  thirdefeodan^.   « ;  "-       ;    .    *  ^■ 

^  ^IhUM'^  ||^  instructibn,  tikore  are  objections  Itttth  it  is  pro^ 

jpftr  ib  notice.    It  is  conteMl^^  that  the  judgment  of  tlie  A^^ 

premejAaiUt^in  £vans  V9.  Eaton,  3  Whseaton,  pa^  1  t9j  where 

is  is'  said  thA  there  is  error  in  the  pro^eedi|rg8^be|^w,.  in  thatf 

in  the  charge  the  opinion  is  expijip^ed  that  Mfftr  Evans  .ia 

'not  o^titlefl  to  recover,  if  the  h^perboy  in  Am  dcclarati^M  men" 

.mnfdy  had  been  in  use  previous  to  Ms  alleged  discoyery^'en-'. 

titles  the  plaintiff  ta-  anPoiMlict ;  although  the  jury  shoultt  be  of 

pinion,  that«4ip  is  *#t  th#fiiglnal  inventor  of  the  hopperboy* 

That  the  Court  did  not  n^v^f  thb,  is  moil  qb^ioliS)  from  what 

is  said  in  pige  517,  that  <(  Oliver  Evana  may  cl«i«  the  exclu- 

sive  use  of  the  several  wwchines,  vhicA  h9  hma  invented i** 

could  the  Supreme  Gotirt  iatettd  to  say,  immediately  after,  tliat 
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lie  i^entitM  to>  arverdMt  inr  •  oKelnaewfeicli  he  has  not  \m 
vented  ?     Can  k  be  sugfMed^  that  the  Govt  me«it  fi>  rifle  ' 
over  the  third  laMen  »f  the  Patent  Law^  mA  set  up  a  differeBt ' 
rule  to-9DTem  this  <mfi,  without  having  slated  the  tcaeoes  for 
so  extraordinary  a  dbtiaclien  ?    This  it  altogetbar  inadmiiiik 
Ua.  ^ 

Aoothm*  reason  may  be  erged  egainst  the  eoMhnion  drawn' 
by  the  plaintiff's  counsel)  #rom  tile  judgment,  which  is  this:-*- 
The  enpot  to  be  corrected  by  that  part  of  Ihe  judgment  reUetf 
01^  that  <«  the  Court  instructed  ^he  ifitf  to  %d  for  the  defend*^ 
ant,  if  they^ should  be  of  opinion^  that  the  hopperbo^  waa  in  use 
>  priq^iothe  invsotlpo  of  Oliver  Evans's  impvoveme'flt."  Mowy 
the  words  <<  in  ihe  UtctaratUm  mattioned^**  are  not  in  tl»  charge 
of  the  Circuit  Court)  as  stated  by  the  Chief  Justicoi  which  the^ 
Supreme  Cou A  proposes  to  condeiAn  \  an#4t  is  the  inseftion  eC 
these  words  into  the  judgme^  which jprodwees  all  the  difi*,- 
culty,    Loave  them  out,  and  then  the  judgfient  is  coaiiafeBnt 
witE  the  whole  reaaofnfl^  iA  the  Chief  Justice,  which  coo^miih  * 
id<the  charge  of  the  Circuit  Court ;  because  il  preckukd'.CK- 
Ver  Ev^s  from  obtaining  a  verdict  for  his  in^ei^fMunt^  if  he 
iras  net  the  inventor  of  the  elementaiy  parts  ^f  tlie  mechineu 
lletain  l^emf  aiwl  it^  foUews^  that  if  Oliver  Evans  was  proved 
'||ot  to  be  thribfireotor  of  the  hopperloy,  m  kU  dteitlf^Mm  «iSli-^» 
ritHf  dy  still,  the  defendant  was  not^bntitled  to  a  verdkt;-   This 
Would  be  in/mch  dirept  opposition  to  the  6th  seiliotf^  the 
Patent  Law^  that  ^e  cannot  suppose  this  w^  thcmeaning  of 
th^  Supreme  Court*  _., 

3.  The  next  objection  to  this  instruction  is,  that  the  Afii  ef  * 
the  ftegislature  of  Pennsylvania,  conveyed  to  Oliver  £vi|os  th# 
origind  hopperboy ;  and  consequently,  4ts,«xtBtence  and  use, 
at  a  period  prior  to<  the  plaintiff' e^iscofery^  mnoo^  now  be 
urged  to  inya)^dirt^  H»  patent.    .  '         . 

There  ai5i  two  conclusive  answers  to  this  argument— I  • 
That-  it  is  by  no  means  to  be  admitted,  that  the  Act  operates 
to  make  such  a  transfer;— hut  ii- if  it /did,  still,  the  plamtiff 


.      '.t 
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cannot  recover,  if  he  appears  not  to  be  the  ^st,  or  original  in- 
ventor of  the  hopperboy.  This  claim  io  this  action  is  not  de- 
rived either  fronoL  the  state,  or  from  an  individual.  His  suit 
is  founded  on  his  patent,  and  unless  he  was  himself  the  origi- 
nal inventor  of  the  hopperboy,  he  cannot  recover. 

3.  Another  objection  stated  by  tl^e  plaintiff's  counsel,  is,  that 
the  Stouffer  hopperboy,  although  the  jury  should  believe  that 
it  was  in  use,  in  many  mills,  before  the  plaintiff's  discovery, 
htd  fallen  into  diaiiae;  and,  therefore,  it  cammt  be  used  to  in- 
validate the  plaintiff's  right  to  recover. 

The  answer  to  this  is,  that  whether  it  fell  into  disuse,  or  not, 
if  it  was  used  before  the  plaintiff's  discovery,  the  plaintiff  could 
not  obtain  a  patent  for  it,  so  as  to  exclude  the  defendant  fronfk 
using  it,  if  he  chose  to  do  so. 

4.  TYie  last  objection  is,  that  the  use  of  the  Stc^ffer  machme, 
'«annot  affect  the  plaintiff's  patent,  unless  it  was  public,  s6  as 
to  affect  the  plaintiff,  or  other  inventors,  with  notice.  Whe- 
ther that  hopperboy  was  in  public  use,  6t  not,  the  jury  will 
jttdge,  from  the  testimony  of  the  witnesses.  It  was  erected,  and 
used  in  fbur  or  five  mills ;  if  the  witnesses  are  believed,  who 
have  te^ified  for  the  defetidant,  on  that  point.  But  this  argu- 
ment has  no  foundation  m  the  Act  of  Congress,  which  does 
not  speak  of  public  use,  of  the  nature  represented  by  the  coun- 
sel. It  is  immaterial,  whether  the  patentee  had  notice  of  the 
prior  invention,  or  not.  If  it  was  in  use,  in  any  part  of  the 
trortd,  however  unliltely  or  impossible  that  the  &ct  should 
come  to  the  knowledge  of  the  patentee,  his  patent  for  the  same 
machine  cannot  be  supported. 

Verditt  for  the  defendant. 
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PREVOST  vs.    GrATZ. 

In  equity. — ^[f  the  bill  ^eges  a  particalar  fact,  the  pUntiff  canno^  in  aigu- 
menty  ui^  that  the  fact  is  otiiennae.  He  b  bomd  bj  his  adnufaioar ; 
anleai^  before  the  hearingv  he  obtahis  leave  to  amend. 

Under  the  equity  of  the  Act  of  Aiseinbly  of  PeiUMyhraDia»  wbaA  aQovPi 
coBDiuanona  to  executora,  tnutees  are  entitled  to  ckim  them.  QiiW^  .^ 
txuslees  are  so  entitled,  by  the  genend  rules  of  Courts  of  Chanoeiy. 

WjtSHIJSTG  TOJ^y  Justice^  delivered  the  opinioa  of  the  Court. 
This  case  comes  before  the  Courts  upon  exceptions  to  the  Au^ 
ditor's  Report,  made  in  pursuance  of  the  decrees  of  the  1 4th 
of  October,  and  the  12th  of  Noyember,  1816. 

The  first  exception  is  taken  by  the  complainant,  to  so  much  of 
the  report,  as  debits  him  with  the  sum  of  JS484,  and  interest  fnim 
the  30th  of  April  1775  ;  being  the  purchase  money  for  10,000 
acres  of  land  on  Raccoon  creek,  improperly  credited  to  Greorgpe 
Croghan,  as  it  is  alleged  by  the  defendants,  in  the  account  set- 
tled between  the  said  Croghan,. and  Barnard  and  Michael 
Gratz,  on  the  said  30th  of  April  1775. 

The  defepdants  endeavour  ta  maintain  the  correctness  of  th& 
debit,  upon  the  ground,  that  the  deed  made  by  Geoi^  Croghan 
to  Barnard  Gratz,  of  the  above  tract  of  land,  bearing  date  the 
10th  of  July  1772,  though  absolute  in  form,,  was,  in  its  origiD> 
intended  to  be  in'  trust  for  the  said  Barnard  Gratz,  to  sell  th0 

a 

same  for  the  benefit  of  the  creditors  of  the  grantor;  oTj  if* 
not  so,  that  it  was  converted  into  a  trust,  either  by  a  subse* 
quent  agreement  between  the  parties  to  it,  or  by  the  tacit  ac- 
quiescence of  Major  Prevost,  the  husband  of  the  only  daugh* 
ter,  and  residuary  devisee  of  George  Croghan ;  and  also  of  the 
complainant,  in  the  declarations  of  that  foct,  sUted  in  the  list  of 
George  Croghan'^  papers,  takon  by  Marache  and  two  others^ 
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OB  the  25th  of  September  1782)  ifi  which  this  deed  is  styled  a 
deed  in  trust;  and,  in  the  subsequent  deed  of  Barnard  Gratz> 
containing  a  more  solemn  declaration  of  the  trust,  bearing  date 
the  12th  of  November  1800. 

After  the  most  mature  examination  of  this  subject,  we  are 
compelled  to  pronounce  our  dissent  from  these  positions ;  but, 
as  we  shall  decide  the  point,  upon  entirely  different  grounds,  it 
will  be  unnecessary  to  be  more  particular  in  stating  our  reasons 
fer  this  opinion. 

The  bill  contains  an  acknowledgment  of^the  fact,  that  this 
deed,  though  absolute  in  form,  was  in  reality  intended  to  be  a 
deed  in  trust ;  which  the  answer  admits.  The  allegations  of 
the  bill  are,  that  George  Croghan  made  to  Barnard  and  Mi* 
chael  Grate,  or  to  one  of  them,  various  absolute  deeds  of  hb 
kndft  lying  in  Pennsylvania  and  New-York,  to  enable  him  to 
sell  the  same  for  the  use  of  his  creditors,  or  of  himself;  and 
amongst  other  exhibits,  made  parts  of  the  bill,  a  reference  is 
made  to  a  declaration  of  trust,  dated  the  3d  of  June  1775,  made 
by  George  Croghan  and  Barnard  Gratz,  in  relation  to  two 
ether  tracts  of  land,  and  ^so  to  the  before-mentioned  declara- 
tion of  trust,  of  the  12th  of  November  1800,  relative  to  the 
tract  in  controversy;  <*io  which,"  the  bill  states,  <<the  trust 
aftresMd  is  in  part  acknowledged.'*  It  also  refers  to  the  list 
of  papers  taken  on  the  25th  of  September  1782,  as  an  exhi- 
bit to  show  which  were  the  title  papers  of  George  Croghan, 
which  came  to  the  possession  of  Barnard  and  Michael  Gratz^ 
attd  the  ifth  interrogatory  asks,  if  George  Croghan  did  not 
sake  conveyances  of  lands  to  Barnard  and  Michael  GratX| 
which  were  absolute  upon  their  feces ;  but  which  were  infact^ 
tru9U  a%  hefyre  mentioned  f 

Now  let  the  lact  of  the  trust  be  how  it  Inayr— the  plaintiff 
having  in  his  bill  alleged,  that  this  was  in  reality  a  deed  in 
trust,  it  ia^not  competent  to  Mm,  to  deny  it  in  argument,  or  to 
disprove  it  by  evidence ;  because,  by  such  a  mode  of  proceed- 
ing, he  would  deprive  the  defendant  of  the  opportunity,  by  his 
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an«i#»r  and  pIt»ofi^  to  show  tbat  the  deed  wa^  ib  reality,  such 
fia  the  bill  admits  it  to  be.  The  allegations  and  proofs  must 
agree;— ^neither  the  plaintiff,  nor  defendant,  can  allege  out 
thing,  and  prove  the  contrary.  If  an  allegation  hi^  been  made 
l^y  mistake,  it  can  only  be  rectified  before  the  hearing,  by  a  mo- 
tion to  amend.. 

This  being  the  situation  of  the  complainaftis'  case,  in  refer- 
ence to  this  point,  the  next  question  is,  are  the  defendants  en- 
titled  to  claim  the  amount  of  the  consideration,  stated  to  hav« 
been  paid  for  this  land,  as  a  credit  against  the  sum  lor  wldch 
they  are  Ui^ble,  under  the  decree  ? 

Tl^  decree  in  substance  is,  that  the  representatives  of  Mi- 
chael GraXz,  shall  i^ccount  for  and  pay  to  the  campkaiiattt,  xh9 
prpfit  made  by  their  intestate,  by  the  sale  of  Ihe  tr^ict  of  U»d 
called  Tenedera,  or  UnacUUa,  over  and  above  the  sum  for  whieh 
George  Croghan  was  credited,  in  the  accoutti  of  the  aoth  of 
March  1775,  with  interest,  &c.$  making  all  just  aUovanqes  for 
commissions  due  to  Michael  Gratz,  or  for  advances  msdt  ^ 
him  ^  by  the  defendants,  on  account  of  the  estate  of  George 
Croghan ;  and  allowing  generally,  sU  just  credits  to  which  the 
defendants  wQre  entitled. 

The  purchase  money  for  this  laod^  was  credited  by  Geer^ 
Crpghan,  in  that  account,  as  so  much  piud  to  him  by  Bamard  aq^ 
Michael  Gratz ;  and  it  must  therefore  be  considered  as  advaDced 
by  Baxnard  and  Michael  Gratz,  for  Barnard  Grat«,  which,  it  is 
to  be  presumed,  he  has  accounted  for ;  and  if  not^  kit  estate 
ifi  answerable  for  the  amount.  If,  therefore,  the  estaSe  ^  Oeorgt 
Croghan  be  bound  to  repay  that  sum  to  any  person,  it  caa  oi^y 
be  to  the  legal  representatives  of  Barnard  Gratz.  But  th^ 
are  no  parties  to  this  suit ;-— they  can  reoeive  neither  benefit  ndb* 
Injury,  by  any  decree  which  the  Court  can  now  make*  We 
must,  therefore,  allow. this  excepytion. 

The  next  exception  taken  by  the  complainant  to  the  report, 
is  to  the  refusal  of  the  Auditoc  to  allow  to  the  complainant  a 
a  credit  for  IdS/.  dt.,  received  by  Barnard  Gratz,  on  account. 


OCTOBER  TERM»  1818.  437 


as  it  is  alleged,  of  Grterge  CfDghaa  i  laid  because  he  has  al- 
lowed the  defendsBts  a  credit  for  the  balanfie  due  by  George 
Croghan,  to  Barnard  and  Michael  Orats,  according  to  the  ac* 
count  of  the  9th  of  No?einber  ir81»  without  deducting  the 
amount  so  received  hf  the  said  Barnard  Gratz. 

There  is  certainly  some  obscurity  in  relation  to  the  transac- 
tion  to  which  this  exception  applies;  but  as  the  circumstances 
relied  upon  by  the  complainant^  to  show  that  the  note  of  R. 
L.  Hooper  was  placed  in  the  hands  of  Barnard  Gratz  by  George 
Croghaa)  to  enable  him  to  collect  the  same  for  his  use,  are  very 
slight  and  unsatislactory ;  and  the  endorsement  of  the  note  in 
blank)  is  ^ma  faeie  evidenes  of  a  transfer  of  it  to  Barnard 
Grata,  for  value  received  at  the  time ;  or  poaaibly,  it  might 
htve  been  in  aatisfiaction  of  money  due  from  George  Croghan 
fo  Barnard  Gratz  ^— ^e  camot  consent,  after  a  lapse  of  so  many 
yeara,  to  allow  this  sum  to  be  eAet  against  the  balance  of  ac* 
•  count,  due  by  George  Crogiuui  to  Barnard  aad  Michael  Gratz ; 
]M0t^ularly,  as  there  ia  not  the  slightest  evidence^  to  prove  that 
■  thfie  was  a  partnership  transactloB,  or  that  Michael  Grata  had 
any  thii|g  to  do  with  it.  This  cxeq>tioB>  therefore,  is  to  be 
overruled. 

Tbe  compbdaant'a  third  exception  ia  to  tht  aBowanee  of  too 
large  a  credit  to  the  daiBndant%  for  agency,  commissionst  Sec, 
in  «^atioi>  to  the  land,  far  the  sale  of  which  the  defendants  wise 
reqisiaed  by  the  decree  to  account. 

Without  intending  to  meddle  with  the  question,  whether  a 
trustee  is  entitled  to  commissions  upon  the  general  prineipite 
which  pravail  in  Courts  of  Equity,  we  think  he  ia  se  in  thia 
state,  under  the  equity  of  the  Act  of  Assembly;  whkh  allows 
them  to  exectttofs,  Ice;  and  such,  we  understand,  has  been 
the  pradsce.  Indeed^  thk  point  appear*  to  be  decided  by  the 
decree,  whkh  directa  all  just  attowancea  to  he  made  for  com- 
missions due  to,  and  advances  made  by,  Michael  Gratz,  on  ac- 
count of  the  estate  of  Geoege  Caoghan. 

It  must  he  acknowledged,  that  the  rate  whicfa  the  commis-. 
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siona  allowed  by  the  Auditor)  bears  to  the  sum  for  which  the 
land  was  sold,  appears  to  be  considerable.  But,  as  we  have  not 
the  evidence  before  us  of  which  the  Auditor  had  the  beneit, 
and  must  therefore  either  con^rtn  his  report  in  relation  to  this 
subject,  or  set  it  aside  altogether,  and  refer  it  again  to  him,  we 
shall  embrace  the  former  brancli  of  the  alternative,  and  over- 
rule this  exception. 

The  above  reasons  apply  with  increased  weight  to  the  com- 
plainant's fourth  exception,  to  the  allowance  made  by  the  Au- 
ditor to  the  defendants,  for  certain  advances  made  by  Barnard 
and  Michael  Grata ;  which  exception  is  of  course  disallowed. 

The  defendants'  firat  c^xception,  is  to  the  manner  in  which 
the  Auditor  has  charged  the  interest  on  the  two  sums  of  £  484 
and  £  747  13#.  6d.;  the  former  being  the  consideration  for  the 
10,000  acres  of  land,  on  Raccoon  creek;  and  the  other  for  the 
Unadilla  land.  The  £  484  being  discarded  from  the  account 
altogether,  by  the  opinion  before  given  upon  the  complunant*a  ■ 
first  exception,  there  can,  of  course,  exist  no  question  as  to.  the 
interest  on  that  sum.  As  to  interest  on  the  other  sunff  the 
Court  approves  of  the  mode  adopted  bv  the  Auditor,  of  enlarg- 
ing interest  upon  the  principal  sum,  frop^  August  1774,  to  the 
SIh  of  March  1795,  so  as  to  avoid  the  giving  to  the  defendants 
the  benefit  of  compound  interest,  as  claimed  by  them.  This 
manner  of  stating  the  account  is  in  strict  conformity  with  the 
intention,  as  well  as  with  the  letter,  of  the  decree,  which  dtrects> 
that  the  defendant  shall  account  for  the  profit  made  by  Michael 
Gktds,  by  the  sale  of  this  tract  of  land,  over  and  above  the  aum 
for  which  George  Croghan  was  credited,  in  the  account  settled 
on  the  30^  March  1775.  All  that  was  to  be  done,  then,  was, 
to  take  this  sum  from  that  account,  and  to  cre^t  it,  with  legal 
interest,  in  the  account  directed  by  the  decree,  without  further 
attention  to  the  subsequent  accounts,  which  the  pardea  had 
settled. 

The  second  exception  taken  by  the  defendants,  is  to  the  dis* 
allow«pce  of  a  credit  of  £  180  specie,  in  April  1779,  with  inter- 
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est  from  that  time,  as  claimed  bj  the  defendants,  being  the 
amount  credited  by  Barnard  and  Michael  Gratz  to  George 
Croghan,  in  the  account  settled  on  the  as  the 

consideration  of  18,580  acres  of  land,  conveyed  by  George  Cro- 
ghan  to  Michael  Grate,  with  a  general  warranty. 

The  ground  of  this  exception,  is  an  alleged  defect  in  the  title 
of  George  Croghan  to  this  land,  which  appears  to  be  ih  the 
possession  of  adverse  claimants;  and  foi*  the  recovery  of  whichy 
eyectments  have  been  brought,  and  are  now  depetiding. 

As  this  alleged  defect  of  title  is  altogether  without  proof,  and 
it  does  not  appear  that  Michael  Gratz,  or  those  claiming  under 
Kim,  have  been  evicted  by  title  fiaraynount ;  this  Court,  sitting 
as  a  Court  of  Equity,  can  afford  the  defendants  no  relief,  either 
by  decreeing  a  repayment  of  the  purchase  money,  or  by  with- 
holding from  the  complainant  a  sum  equivalent  thereto,  until 
the  title  at  law  has  been  decided.  It  is  a  question  purely  of 
common  law  jurisdiction ;  and  to  that  tribunal  we  must  refer 
the  defendants,  should  the  covenant  of  warranty  be  violated.-— 
This  exception,  therefore,  cannot  be  sustained. 

The  third  exception  of  the  defendants,  being  embraced  in  one 
of  the  complainant's  exceptions,  and  already  decided,  is  of 
course  overruled. 
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The  Unitbi^  Statbs  v«.  Wiluax  Woa». 

Indictiiient  for  aiding^  and  aansdng  in  the  robbery  of  the  mail ;  putting  the 
Efe  of  the  earner  in  jeopaidy,  by  means  of  dangerona  weapon ;  and  for 
robbmg  the  mafl.  ^ 

What  a  witncM  (aiiice  dead)  tmort  at  ike  fcrmei  trial  of  tUa  imSktanaikf 
nay  he  proved  by  a  pcnon  who  waa  pieaent,  aad  hcaid  his  teadmony;; 
provided  he  ean  repeat  the  teatknony  as  the  witneaa  gave  it^  and  not 
merely  what  be  oonceiyea  to,  be  the  aabstance  of  it  He  may  relreah  his 
memory  from  notea^  taken  at  the  time ;  or  from  a  newspaper,  printed  by 
him,  containing  the  eiadence  as  taken  down  by  himself. 

Hie  28th  section  of  the  Act  of  Congress,  for  punishing  certiun  crimes,  past- 
ed April  30,  1790,  which  requires  a  list  of  the  witnesita  to  be  deRreretf 
to  the  priaoner^  three  days  before  the  trial,  ia  coniined  to  treason  f  nothing 
iMfe  being  required,  m  any  other  capital  offences^  than  the  ddivefy  of 
a  copy  of  the  indictment  and  a  list  of  the  jurora 

Upon  an  indictment  for  sobbing  the  mail,  and  putting  the  fife  of  the  mail 
carrier  in  jeopardy  $  a  sword  or  pistol,  in  the  hand  ^f  the  robber,  by  tenor  >  - 
of  which  the  robbery  is  effected,  is  a  dangerous  weapon,  within  the  Uyfi 
although  the  sword  be  not  drawn,  and  the  pistol  be  not  pcmited.  It  b  not 
necessary  to  prove,  that  the  pistol  was  chaiged  $  it  is  presumed  to  be  sc^ 
until  the  contrary  is  proved. 

X  HE  prisoner  was  indicted  again,  for  aiding  and  assisting  in 
the  robbery  of  the  mail,  putting  the  life  of  the  carrier  in  jeo- 
pardy,  by  the  means  of  dangerous  weapons.  2d.  For  simply 
robbing  the  mail.  The  evidence  was  nearly  the  same  with  that 
given  upon  the  former  indictment,  except  that  Joseph  Hare» 
who  was  'examined  as  a  witness^  in  behalf  of  the  prosecution, 
had  since  died. 

Mr.  Bache  was  offered  as  a  witness,  to  prove  what  Hare 
swore  at  the  former  trial.    This  was  objected  to. 

By  the  Court,  The  evidence  is  admissible,  provided  the  wit- 
ness can  repeat  the  testimony  which  Hare  gave^  and  not  merely 
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wkftt  he  coao«ive»  to  be  the  substance  «pd  eCfict  of  U)  of  which 
the  jurf  ought  elone  to  judge.  He  niAy  refresh  his  roemory^ 
dyem  notes,  which  he  took  of  the  evideoce  at  th*e  trial,  or  from 
k  newspaper,  printed  by  fatmsel^  contaiaing  the  evidence  of 
Hare,  as  taften  down  bjr  the  witness;  but  he  must  be$ure'0f 
the  accuraajfof  the  statement,  from  his  own  reeoilection,  aid 
not  merely  from  a  confidence  in  the  accuracy  of  the  statement 
to  which  he  refers. 

The  witness  acknowledged,  that  he  could  not  say  that  he  re- 
collected the  words  of  Hare,  although  he  felt  the  most  entire 
confidence  that  he  had  taken  them  down  as  the  witness  uttered 
them,  and  that  they  are  truly  copied  into  the  paper  published 
under  his  own  inspection. 

The  Court  refused  to  suffer  him  to  be  examined. 

Another  objection  was  made  to  the  examination  of  this  wit- 
ness—-that  the  prisoner  had  not  received  a  list  of  the  witnesses, 
in  which  the  name  of  this  one  was  mentioned,  as  required  by 
the  38th  section  of  the  Act  for  punishing  certain  crimes,  8cc., 
2  vol.  Laws  U.  S.  N.  E.  98. 

By  the  Court.  The  part  of  that  section  which  requires  a  list 
of  the  witnesses  to  be  delivered  to  the  prisoner,  three  days  at 
least  before  the  trial,  is  expressly  confined  to  cases  of  treason; 
the  same  section,  immediately  afterwards,  requiring  nothing 
more  than  a  copy  of  the  indictment,  and  list  of  the  jurors,  to 
be  delivered  in  other  capital  offences. 

The  charge  delivered  by  Washington^  Justice^  was  in  sub- 
stance the  same  as  on  the  former  trial ;  except,  that  he  stated, 
as  the  opinion  of  the  Court,  the  following  principles,  in  rela- 
tion to  the  construction  of  the  19th  section  of  the  Post  Office 
Law,  4  Laws  U.  S.  N.  £.  297.  1 .  That  a  sword  or  a  dirk,  in  the 
hands  of  the  robber,  by  means  and  under  terror  of  which  the 
carrier  is  robbed  of  the  mail,  is  a  dangerous  weapon  within 
the  meaning  of  the  Act,  although  not  drawn  or  pointed  4t 
the  breast  of  the  driver  at  the  time. 

Vol.  in.  3  K 
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Tbe  United  States  tw.  Wood. 

2.  A  pistol  in'tlic  hands  of  the  robber,  by  means  and  temc 
of  whkh  the  carrier  is  robbed  of  the  maQ)  is  a  dangerous  wea- 
pon ;  and  it  Is  not  necessary  to  prove  that  it  waa  charged;— the 
presumption  is,  that  it  was  so,  until  the  contrary  b  proved. 
Bat  in  this  case,  this  presumption  assumes  the  fonn  of  poai- 
tive  proo^  the  demand  of  the  mail  having  bean  acconyanied 
by  a  threat  to  blow  out  the  brains  of  the  carrier,  if  he  refused 
to  deliver  it;  which  could  not  have  been  effected,  unless  the. 
pistols  were  charged,  and  in  all  respects  prepared  to  endanger* 
file. 

The  jury  found  the  prisoner  guilty  upon  the  third  oount^-aift 
accessary  to  a  simple  robbery  of  the  mail. 
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Eyaws  tr«.  Eaton. 

Where  the  lecorcl  of  a  jud|pBent  in  the  Circuit  Coait,  has  been  sent  to  the 
'  Supreme  Court,  and  an  appeannce  entered  there,  by  the  defendant  in 

'  «Ror ;  and  a  decision  by  the  Supreme  Court,  rerernng^  the  Judgment,  and 
MnMndlng  the  cause  for  a  new  trial  i  the  defendant  in  effor.cannnt  object 
that  the  judgrnent,  in  this  cause^  is  in  force,  and  unreversed,  upon  the 
Jl^cound,  that  no  writ  of  error  had  been  sued  out. 

A  witness,  who  uses  a  macliine  resembling  that  of  the  plaintiiT,  is  not  an 
incompetent  witness  for  the  defendant ;  because  the  patent  of  the  pkin- 
iaff  may  be  defectire,  as  the  Court  cannot,  in  the  case  in  which  he  is 
offered  as  a  witness,  deckkre  the  patent  void,  so  as  to  benefit  the  witness  i 
althoogh  in  ike  oase  a  verdict  should  be  given  for  the  dtrfrndant^  on  the 
ground  that  the  plaintiff  was  not  the  original  inventor  of  the  machine. 

Itf  two  maclunes  be  substantially  the  same,  and  operate  in  the  same  man« 
ner,  to  produce  the  same  result,  though  they  differ  in  fomn,  proportion^ 
and  utility,  they  are  the  same  in  principle  <  and  the  one  last  discovered, 

.  can  have  no  other  merit,  than  to  be  an  improvement  of,  the  other;  but 
ibr  which  the  inventor  can  obtain  no  patent.  If  the  improvement  be  in 
tiie  ptindpie^  a  patent  may  be  obtained  ^  the  inprovenent 

To  the  validity  of  a  patent  for  an  improvement,  it  is  neceamiy  to  itaite^  la 
the  specificatiofB,  in  idiat  the  improvement  consists. 

• 

X  HIS  GMiie  came  o&  to  be  re-triedy  under  the  mandate  of  the 
Supreiiie  Coim  of  the  United  St^S|  to  award  a  ven.  fac.  dc 
7yOfw>,  Sea  3  Wlieaton. 

When  the  cauae  was  called  for  trial,  the  defendant  ob|ected» 
that  the  judgment  of  this  Court,  upon  the  former  trial,  was  still 
in  force,  and  unreversed ;  as  no  writ  of  error  had  been  sued . 
out,  to  remove  the  record  of  that  judgment  into  the  Supreme 
Court ;  without  wluch|  that  Court  would  not  take  jurisdiction 
of  the  cause. 

By  the  Court.     After  an  appearance  of  the  defendant  in 
error  in  the  Supreme  Court,  and  pleading,  as  it  must  be  pre- 
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sAmed  he  did,  to  entitle  him  to  appear  by  counsel,  and  argue 
the  cause,  it  is  too  late  to  take  this  objection.  We  must  pre- 
sume, that  aU  formal  objections,  and  particularly  one  to  th« 
If  ant  of  the  writ,  were  waived  by  consent  of  parties. 

The  jury  being  sworn,  the  competency  of  Philip  Frederick, 
to  give  evidence  for  the  defendant,  was  objected  to  by  the 
plaintiff,  on  the  ground  that  he  uses  a  Stouffer  hopperboy ;  and 
that  if  the  defendant  should  obtain  a  verdict,  upon  the  ground 
of  the  use  of  the  Stouffer  hopperboy  by  others,  prior  to  tlie 
plaintiff's  discovery,  the  Court  must  declare  the  patent  void ; 
and  thus  incapacitate  the  plaintiff  to  recover  against  tke 
witness. 

Byi  the  Court.  Thi^  patent,  according  to  the  plaintiff's 
claim,  covers  eleven  distinct  things^;  and  may  be  perfectly  good 
for  a  part,  though  not  so  as  to  this  particular  mcGhliie.  if, 
therefore,  the  jury  should  find  for  the  defendant,  on  the  grouad 
that  the  hopperboy  was  known,  and  in  use,  prior  to  the 
plaintiff's  discovery,  the  Court  could  not  declare  the  whole 
patent  void,  on  account  of  the  unsoundness  of  a  part  of  it,  10!* 
relation  to  a  distinct  machine;  and  we  can  find  nq  authority 
for  the  judgment  which  has  been  hinted  at'-^that  is,  to  svoid 
the  patent,  quoad  the  hopperboy. 

.  It  is  only  in  this  most  extraordinary  case,  of  one  patent  for  2t^ 
great  number  of  different  inventions,  that  this  difficulty  could 
occur.  But  we  must  say,  that,  on  that  account, ^t  nust  be  ex* 
etnpt  from  that  provision  of  t^  4th  section,  as  to  the  judgraefH, 
whece  the  objection  goes  only  to  the  prior  uie  of  one  of  tlib 
patented  machines. 

The  deposition  of  Michael  Former  was  offered,  and  objected 
to,  for  the  reasons  urged  against  it  in  the  case  of  Evans  V9. 
Hettick,  {antcy  page  408.) 

The  plaintiff's  counsel  examined  the  Clerk  of  the  Court,  to 
prove  what  the  practice  had  been;  who  states,  that  rules  to 
take  depositions  generally,  have  frequently  been  entered  in  the 
office ;  and  depositions  of  witnesses  living  within  the  state,  and 
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abore  one  hundred  miles,  from  Phikdel^hia}  have  beentakea; 
that  it  has  been  rare,  for  twenty  fenrs  pael,  to  take  depositions, 
under  the  Act  of  Oongress. 

The  Couvt  rejected  the  evidence,  for  the  reason  assigned  in 
Qettiok's  case. 

The  counsel  for  the  plaintiff  contended,  that,  under  hn  pa- 
tent,  he  was  entitled  to  claimi  1.  The  ^ndre  hopperboy,  which  is 
protected  by  the  judgment  of  the  Supreme  Court,  in  this  vecf 
case,  3  Wheaton,  519 ;  although  it  should  appear  that  he  wss 
not  the  original  inventor  of  it,  which,  however,  they  contended 
%e  was;  uid  that  the  defendant's  witnesses,  who  had  testified 
as  to  the' prior  use  of  the  Stouffer  hopperboy,  must  be  mistaken 
In  their  recollectioo  of  dates^ 

S.  An  improvement  qn  a  hopperboy d^i^That  it  is  not  neces^. 
sary  to  the  validity  of  such  a  patent,  to  describe  in  the  specxfi- 
cation,  in  what  the  improvement  ccfnsiits,  the  3d  section  of  the 
*  Jaw  being,  in  this  respect,  merely  directory  to  the  Secretary  of 
Slate,  authorizing  him  to  refuse  a  patent,,  if  such  a  specific 
.  cation  be  not  filed.  But,  however  this  may  be  in  common  cases, 
they  insisted,  that  the  Supreme  Court  having  decided  that  one 
of  the  plaintiff's  claims,  under  his  patent,  is  to  sa  improvement 
on  the  hopperboy,  3  Wheaton,  5 17,  the  requisition,  p.  518,  that 
he  should  show  tlio-  extent  of  his  improvement,  must  necessa- 
rily mean,  that  he  should  show  it  by  parol  evidence;  since  the 
Chief  Justice  having  noticed,  in  the  opinion,  p.  515,  that  the 
specification  does  pot  distinguish  the  improvement  from  the 
original  machine,  the  Court  would  never  have  sent  the  cause* 
to  another  trial,  upon  the  plaintiff's  claim  to  an  improvement, 
if  the  specification  was  deemed  too  defective  to  authorize  his 
recovery. 

WutSHIJSTGTOJVy  Ju9iicey  charged  the  jury.  This  is  an 
action  for  an  infringement  of  the  plaintiff's  patent,  which  th&. 
plaintiff  alleges  to  be,— 
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1*  For  the  whole  of  the  machine  emplofed  m  the  maDoftc- 
tore  effleur,  oalled  the  happtxboy, 

2.  For  an  impfOTement  on  the  hopf»erhof . 

The  question  hh  is  the  plaintiff  entitled  to  reeovef  upon  ei- 
ther of  these  claims?  The  question  is  stated  thus  singlft.be-. 
oause  the  defendant  admits,  that  he  nses  the  Tory  hofiperboy 
Sir  which  the  patent  is  in  part  granted,  and  justifies  himself  bf 
insisting,— i 

1 .  That  the  plaintiff  was  not  the  original  inventor  of  the  hop* 
perfaoy^  as  patented,  but  that  the  same  was  in  use  prior  to  tlie 
plaintiff's  patent. 

2.  That  his  patent  for  ah  improTement  is  had;  because  the 
nature  and  extent  of  the  improvement  are  not  stated  in  his  spe- 
cification ;  and  if  they  had  been,  still  the  patent  comprehends  the 
whole  machine,  and  is,  therefore,  too  broad. 

I.  The  first  is  a  mised  question  of  fact  and  law.  In  otder 
to  enable  you  to  decide  the  first,  it  will  be  well  to  attend  to  the 
description  which  the  plaintiff  has  given  of  this  my*^hjii#>y  in 
his  specification,  of  which  a  model  is  now  before  you.  Its  parts* 


I.  An  upright  round  shaft,  to  revolve  on  a  pivot  in  the  Boor. 
3.  A  leader  or  upper  arm. 

3.  An  arm  set  with  small  inclining  boards^  osHed  flights  and 
sweepers. 

4.  Cords  from  the  leader  to  the  arm,  to  turn  it. 

5.  A  weight  passing  over  a  pulley,  to  keep  the  arm  li^t  on 
the  meal. 

6.  A  cog  at  the  top  of  the  shaft,  to  turn  ky  which  iaoperated 
upon  by  the  water  power  of  the  mill. 

The  flights  are  so  arranged,  as  to  track,  the  one  between  the 
other,  and  to  operate  like  ploughs ;  and  at  every  revolution  of 
thf  machine,  to  give  the  meal  two  turns  towards  the  centre. 
The  sweepers  are  to  receive  the  meal  from  the  elevator,  pnd 
to  trail  it  round  the  circle,  for  the  flights  to  gather  it  to  the 
centre,  and  also  to  sweep  the  meal  into  the  bolt. 
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The  «8e  of  this  machine  is  stated  to  fae^  to  spread  any  gii^ 

m 

nulated  sobstance  over  a  floor  ;-^o  stir  and  exp^  it  to  the  ai^ 
to  dry  and  cool  it,  and  to  gather  it  to  the  bc4t. 

The  next  kiquiry  under  this  head  ia,  when  wae  Hia  diacoveiy 
made?  loaeph  Evans  has  sworn,  that  in  1783  tb#  plaintiff  in- 
formed him  he  was  engaged  in  contriving,  an  improvement  in 
the  manu&ctory  of  floor,  and  had  completed  it  in  his  mind 
some;  time  in  July  of  that  year.  In  1784,  he  conatracted  a 
lodgh  model  of  the  hopperboy ;  but  having  no  cords  fincmi  Una 
extremities  of  the  leader  to  those  of  the  arm,  it  was  necessary, 
inc  making  hia  experiments,  to  turn  around  the  arm  by  hand. 
In  1785,  he  set  up  a  hopperboy  in  his  mill,  resembling  the  mo- 
del in  Court,  and  the  machine  described  in  his  specification. 

The  evidence  of  Mr.  Anderson  strongly  supports  this  wil^* 
n^aa;  and  indeed,  the  discovery,  as  early  as  1784|:  or  I7a5,  is 
iwarcely  controverted  by  the  defendant* 

The  defendant  inusta,  that  a  hopperboy ^simQar  to  the  ptaiiv- 
liff*a,  was  discovered  and  in  use  many  years  anterior  even  to 
tlie  year  1783,  and  relies  upon  the  testimony  of  the  following, 
witnesses- 
Daniel  Stouffer,  who  deposes  that  he  first  saw  the  Stouffor 
hopperboy  in  his  fisither's.  Christian  Stoufier's,  mill,  in  the  year 
177^.  In  1775  or  1776,  he  erected  a  similar  one  in  the  mill  of 
hia  brother  Henry,  and  another  in  Jacob  Stouffer's  mill  in  1778 
OT  1779. 

Philip  Frederick  swears,  tliat  in  the  year  1778^  he  saw  a 
Stouffer  hopperboy  in  operation  in  Christian  Stouffer's  miU, 
and  in  the  year  17g3  he  saw  one  in  Jacob  Stouffer's  mill  and 
another  in  U.  Charles's  mill;  and  that  it  was  always  called 
Stottff'er'a  machine. 

George  Roup  states,  that  in  1784,  he  erected  one  of  these 
hopperboys  in  the  mill  of  one  Branneman,  and  that  in  1782, 
Abraham  Stouffer  described  to  him  a  similar  machine  which 
lua  lather  used  in  his  mill. 

Christopher  Stouffer,  the  son  oi  Christian,  has  iwom,  that 
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EviM  «f .   EltOlU 


1.  For  Uie  whole  of  the  machine  emplofedV 
tare  <if  flour,  called  the  hopperbof .  *  t 

2.  For  an  improTement  on  the  hopper|r  ^  9 
The  question  is,  is  the  {>laintiff  entilf  4,  §  1 

ther  of  these  claims  ?     The  question  /  ^  ^.  f  ^ 
oause  the  defendant  admits,  that  hf  |  ^  #  i"  ' 
ler  which  the  patent  is  in  part  giv  |  ft  4^  ^  *    # 
nsbting,-.  ^  S  I  t  •  ^  I  I 

i.  That  the  plaintiff  wasnr^iJ|9|  * 

perbox$  as  patented,  but  thriff^ 
plaintiff's  patent.  i  i   ^' 


i.  That  the  plaintiff  wasnr  ^  i  ^  ^  , 

nature  ana  extent  of  tV  J  J  5*  n  *  '   ^ 
cification;  and  if  thev  i  1 1  ^ 
whole  machine,  ^  ff  ff 


3.  That  his  patent  £y^  ^ 
nature  and  extent 


1 


^XJ 


ui  the 


H 

I.  The  first  iff  f^f^  ..achine  ^th  tlie  plsfo- 

to  enable  you  M  ^  ^  pankulkrs  s— They  each 

description^    /  a  it  by  the  power  of  the  «iM,  lil 

his  specific;  f  ^  undcf  Mb  of  It.   The^  each  opefW 

*''^"~      / '  MC  arm,  to  cool,  dry,  and  conduct  it  to  41k 

1.  At'^ 

3*  "^  JO  they  differ  ?    The  ^lairitiff ^  ^huft  k  tountf^  uM 

^*        ^ently  could  not  turn  the  arm,  inib  wtikh-itlslobselsr 

*^      .ted,  if  it  were  hot  for  the  corlds,  which  eoMilKt  tM  ^ekMi- 

.iities  of  the  arm  to  that  of  the  leader.    The  shaft  it  the  S 

'  hopperboy  is  equate^  and  therelbre  turfld  the  sm  without  the 

aid  of  a  leader  or  of  cords.    It  has  neither  t  Wt^t  nor  pullejr, 

nor  are  the  dl^hts  arranged  in  the  taitAaik  ihetflAintiff's  ure  ; 

iuid  cohsequently,  it  dbes  not,  in  the  opIttlcAi  dT  illost  ci  Che 

witnesses,  cool,  or  prepare  the  flour  for  pacing,  te  weil  M  the 

pfatmtiff's. 

The  question  of  law  now  arises,  which  itf,— 4tfe  the  tWo  l&a- 
chines,  up  to  the  point  where  the  differfencfe  cemmdMH^  t&e 
same  ih  principle,  so  as  to  invalidate  the  plaintiff's  claiin  fo  thv 
hopperboy,  as  the  origind  inventor  df  it  ? 
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i^h*. 


^•^h—kpi 


'^fm»9i.'  Baton; 


-V 


i«*< 


to  be,  andW  it  hM.  been  settled  in  thi^and 

^  the  tvro  machines  be  ftubstamiftlly  the 

same  manner,  to  produce  the  sam* 

'*r  in  form,  proportions,  and  utility^ 

nd  the  one  hist  discovered,  has 

n  improved  imiution  af  the 

r  which  no  valid  patent 

nnot  be  considered  as 

*       \  le  alleged  inventor 

or,  previously  patented, 

c  not  in  principle,  is  not  en* 

juementi  (which  he  cannot  be^ 

aw ;)  he  certainly  cannot,  in  a  like 

ov  the  machine  itwlf, 

.K>r  the  jury,  then,  is,  are  the  two  hopperbeya 

ttnf  same  in  principle  ?— not,  whether  the  plaintiff's 

oy  is  preferable  to  the  other  I    Because  if  that  supe- 

.ly  amounts  to  an  imfirovementj  be  is  entitled  to  a  patent 

onfy  Ibr  an  improvement,  aod  not  for  the  whole  machine.     In 

the  latter  case,  the  patent  wonkl  be  too  broad;  and  therefore 

vtmi,  where  the  patent  is  single. 

If  you  are  of  opinion,  that  the  plaintiff  is  not  the  original 
inventor  of  the  hopperboy,  he  cannot  obtain  a  verdict  on  that 
^laim,  unless  his  4s  an  excepted  case.  The  1st,  dd,  and  6tli> 
sections  of  the  gtoeral  Patent  Law,  conclusively  support  this 
opraion. 

Bt&f  the  judgment  of  the  Supreme  Court  in  this  case,  3 
Wheaton,  519,  is  r^Hed  upon  by  the  plaintiff's  counsel,  to  prove, 
that  this  iff  ad  excepted  case ;  insomuch,  tiiat  the  plaintiff  is  en* 
titled  to  a  Verdict,  although  you  should  be  satisfied  that  he  m 
not  the  original  inventor  of  the  hopperboy.  That  declaresi 
«  on  conrideratBn  whereof,  this  Court  is  of  opinion,  that  there 
is  tmgfbk  the  proceedings  of  the  said  Circuit  Court,  in  this, 
that  the  said  Court  rejected  testimony  which  ought  to  have 
been  admitted;  and  also  m  this,  that  in  the  charge  delivered  to 
Vol.  III.  3  L 
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Evmna  va,  Eaton. 


the  juiy^  the  opiDioD  is  esq>re8setf9  that  the  patent  od  which  tlui 
suit  is  iDstituted,  conveyed  to  Oliver  Evans  only  an  exclusive 
right  in  his  improvement  in  manufacturing  flour  and  meaj^ 
produced  by  the  general  combination  of  all  his  macl^inery;  and 
not  to  his  improvement  in  the  several  machines  applied  to  th^ 
purpose ;  and  also,  that  the  said  Oliver  Evans  wjw  not  entitldl| 
to  recover,  if  the  hopperboy  in  his  declaration  mentioned,  had 
been  in  use  previous  to  his  discovery." 

But  we  are  perfectly  satisfied,  that  the  interpretation  put 
upon  this  clause,  by  the  plaintiff's  counsel,  is  incorrect;  and 
this  for  the  following  reasons.  1 .  Th«  question  of  priority  of 
invention,  was  not  before  the  Supreme  Court ;  and  it  is  there.- 
fore  incredible,  that  any  opinion,  much  less. a  judgment,  would 
have  been  given  upon  that  point.  The  error  in  the  charge, 
which  this  part  of  the  judgment  was  obviously  intended  to  cor* 
rect,  is  stated  by  the  Chief  Justice  in  the  follglring  words :-? 

<'  This  part  of  the  charge  seems  to  be  founded  on  the  c^inion, 
that  if  the  patent  i&  to  be  considered  as  a  grant  of  the  excto* 
sive  use  of  distinct  improvements,,^  it  is  a  grant  of  the  hoppef' 
boy  itself,  and  not  for  an  improvement  on  the  hopperboy.**  < 

2.  It  contradicts  what  is  stated  in  p.  517,  where  it  is  said, 
that  the  plaintiff's  claim  is  to  the  machines  which  he  has  in- «. 
vented.     Now,  if  he  did  not  invent  the  hopperboy,  he  has  no 
claim  to  it ;  and  if  so,  could  the  Court  meaa  to  say,  that  h^  ^' 
was  nevertheless  entitled  to  recover  under  that  claim  ? 

Such  a  decision  was  certainly  not  called  for,  by  the  terms  of 
^  the  Act  for  the  relief  of  Olivtfr  Evans,"  but  would  seem  to 
be  in  direct  violation  of  it.  The  Act  disects  a  patent  to  issue 
to  Oliver  Evans,  not  for  his  hofifterboyy  elevator^  fcc,  but  ^<  for 
his  invention,  discovery,  and  improvements  in  the  art,  Sec,  and 
on  the  several  machines  which  he  has  dUcovered^  inventedy  and 
imfiroved,"  Now,  if  the  hopperboy  was  not  inventedj  &c.,  by 
Oliver  Evans,  this  Act,  (without  which  Oliver  Evans  cnnUi  not 
have  obtained  a  patent,)  did  not  authorize  the  Secrrauy  of 
9tate  to  grant  him  one  fox  that  machine ;  or  if  granted,  it  is 
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doar,  that  it  was  improTidently  done.  If,  indeed,  the  Supreme 
Court  had  been  of  opinion,  that  the  fact  of  Oliver  Evans's 
prior  invention  was  decided,  and  could  constitutionally  have 
been  decided  by  Congress,  there  might  have  been  more  diffi- 
culty in  the  case;  but  the  argument  of  counsel,  which  pressed 
that  point  upon  the  Court,  was  distinctly  repudiated.    . 

We  conceive,  that  the  meaning  of  that  part  of  the  opinion  is, 
that  this  Court  erred  in  stating  to  the  jury,  that  Oliver  Evans 
waa  not  entitled  to  recover,  if  ike  ko/ifierboyj  that  is,  the  origi- 
nal hopperboy,  had  heen  in  use  plior  to  the  plaintiff's  alleged 
discovery  of  it ;  because,  if  the  plaintiff  was  entitled  to  claim 
an  imfiroveMent  on  the  hopperboy,  which  this  Court  had  deni- 
ed, and  which  the  Supreme  Court  affirmed,  this  CeuK  waa 
clearly  wrong  in  saying  to  the  jury,  that  the  plaintiff  could  npt 
recover  for  \am  improTcment ;  which,  in  effect,  was  said. 

Upon  the  whole,  then,  the  Court  is  of  opinion,  that  Oliver 
Evans  is  not  entitled  to  a  verdict  in  his  favour,  as  the  inventor 
(if  the  hopperboy,  if  you  should  be  of  o^nion,  that  another 
hopperboy,  substantially  the  same  as  his  in  principle,  as  before 
cacplalned,  up  to  the  point  where  any  alteration  or  improvement 
exists  in  his  hopperboy,  was  invented,  and  in  use  prior  to  the 
plaintiff's  invention  and  discovery,  however  they  may  differ 
in  mere  form,  proportions,  and  utility. 

2d.  The  plaiatiff 's  next  claim  is,  to  an  improvement  on  si 
hopperboy;  w^ich  claim,  we  were  of  opinion,  in  another  case, 
has  received  the  sanction  of  the  Supreme  Court.  His  coun- 
sel, contend,  that  his  improvement  is-»l.  On  the  original  me- 
thod of  supplying  the  bolt  by  manual  labour.  2.  On  his  own 
hopperboy ;— and  3.  On  some  hopperboy  invmited  by  aome 
other  person. 

Let  this  position  be  analyzed :—  , 

I.  It  is  said  to  be  an  improvement  on  the  original  method 
by  if(MUal  labour.— But  it  is  obvious,  that  if  this  be  the  inven- 
tion.  It  is  of  an  original  machine ;  because,  wherever  the  Patent 
Law  speaks  of  an  improvement,  it  is  on  some  or/,  machine^  or 
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the  jury,  the  opiDion  U  expresaei,  that  the  r 
suit  is  instituted,  conveyed  to  Oliver  Ejr  ^ 
right  in  his  improvement  in  manufa"/  3^ 
produced  by  the  general  combination^  ^  f 
not  to  his  improvetnent  in  the  sey^;^  c  ^  ^ 
pose ;  and  also,  that  the  saii'^  f  ^  t   ^ 


purpose 


to  re<;ovcr,  if  the  hopperboy  '^l  -2  i  %  ^  ^ 

■  ■'    a  s  ^  ^     ' 

been  in  use  previous  to  his  ;\/  %  i  ^  \   ^ 

But  we  aa'c  perfectly  / 1.  g  .^  J  \  '  ) 

upon  this  clause,  by  f ;  1 1  '    i  r  f  •*  * 

this  for  the  foHowinc"; ,  >  "S        '^  * 
invention,  was  not  /  '  f  if  f 


i 


I 


f 


vothe 
^  io  turn  the 


^'  1  f 


fore  incredible,  l\  ;  *  ^ 
have  been  giv^  /y  '^  .machine, 

which  this  pr^/  ^.atent;  and  the  plaintiff  baa  Uid 

rect,  is  stat/  -e,  to  prove  that  his  liopperboy  is  a 

(<  This  -^  (h^n  ^he  one  which  is  alleged  to  have  hecsi 

that  if  '  .^ere^hd  in  use.     If,  then,  you  are  satia&ed  oC 

sive  r        ^e  point  of  law,  whicli  ha«  been  raised  by  the  defend- 
boy     ^unsel)  remains  to  be  considered ;  which  is,  that  the  plain. 
yfs  patent  for  an  invprovement  is  void,  because  the  nature  and 
^ent  of  his  improvement  are  net  stated  in  hia  tpeeificatioo. 
«  The  patent  is  for  an  improved  hopperboy,  as  deseribed  in  the 
specification  which  is  referred  to  end  made  port  of  the  patent. 
Now,  does  the  specification  express  in  what  hia  emprovHiieQt 
consists  ?    It  states  all  and  each  of  the  parts  of  the  eatira  machine 
— ^its  use,  and  mode  of  operating ;  and  citims,  as  kia  inveatioii,  the 
nachinef— the  peculiar  properties  or  prineiplea  of  it^  via.  the 
spreading,  turning,  and  gathering  the  meal ;  and  the  raising 
and  fowering  of  its  arm,  by  its  motion,  to  accommodate  itself  to 
the  meai  upder  it.— -But  does  this  descriptien  deugoate  the 
improvement,  or  in  what  it  consists  ?  where  shall  we  find  the 
original  hopperboy  described,  either  as  to  its  coostmcUoD}  ope- 
ration,  or  use;  or  by  reference  to  any  thing  by  which  a  feow- 
ledge  of  it  may  be  obtained  ?«-where  are  the  improvements  <hi 
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such  origioal  stated  ? '  The  midoubted  truth  w,  that  the  h>^' 
figalion  communkalM  no  infonrntlon  whatever,  up^n  any  of 
these  points. 

This  being  so,  the  law,  as  to  ordinary  cases,  is  dear,  thai  the 
plaintiff  caanot  recover /or  an  improvement.  The  1st  section 
of  the  general  Patent  Law  speaks  of  an  improvement  as  an  in^ 
veotion;  and  direcis  the  patent  to  iaaup  £br  his  said  invention. 
The  3d  section  requires  the  applicant  to  swear,  or  afBon^  that 
lie  believes  himself  to  be  the  trvre  inventor  of  the  art,  machine, 
or  improvement,  for  which  he  aaha  a  pat^t ;  and  further,  that 
he  shall  deliver  a  written  description  of  hie  invention,  In  such 
full,  clear,  aiwi  exact  terms,  that  aiy  person,  acquainted  with 
the  art,  may  know  bow  to  constmct  and  use  the  same,  kc. 

That  it  it  necessary  to  Ihe  validity  of  a  patent,  that  the  spe^ 
cification  should  describe  in  what  the  improvement  consists,  if. 
decided  by  Mr.  Justice  Story,  in  the  cases  referred  to  in  the 
appendix  to  3  Whealon,  and  in  the  English  cases  of  Boulton 
VM,  Bull,  Boville  v«.  Moor,  MTariane  v«.  Pricey  Harmar  vs, 
Playne,  and  jierhaps  some  others* 

What  are  the  reasons,  upon  which  this  doctrine  is  founded  ^ 
They  are  to  guard  the  public  against  unintentional  infringe- 
meots  of  the  patent,  during  its  continuance,  and  to  enable  an 
artist  to  mak^e  the  improvement>  by^  reference  to  sonws  knowa. 
and  ceKain  authority,  lo  be  found  amongst  the  records  in  the 
ofice  of  the  Seotetary  of  State,  after  the  patent  has  run  out. 

But  it  is  contended,  by  the  plaintiff's  counsel,  that  the  law 
would  be  unreasonable,  to  require,  and,  therefore)  that  it  does 
not  require,  this  to  be  done,  unless  the  improvement  is  upon  a 
flaunted  machine,  a  description  of  which  can  be  obtained  by  a 
reference  to  the  records  of  the  office  of  the  Secretary  of  States 
«-that  it  might  often  be  impossible  for  the  patentee  to  discover, 
and  consequently  to  describe,  the  parts  of  a  machine,  ip  use, 
pcrhittlvooiy  '^  some  obscure  part  of  the  world.  The  answec 
to  tl&  is,  that  an  improvement  necessarily  implies  an  original; 
and  unless  the  patentee  is  acquainted  with  the  original,  which 


454  PENNSYLVAI4IA, 

■  I  ^p— ^— — — 111  — — ■^^^^^■^— ^ 

IbnnB  ct.  Baton. 

-    - 

he  supposes  he  has  improved,  he  must  talk  idly,  when  he  calb 
his  invention  an  improvement.  If  he  knows  nothing  of  an 
original,  then  his  invention  is  an  original,  or  nothing;  and  the 
snhsequent  appearance  of  an  original,  to  defeat  his  patent,  is 
one  of  the  risks  which  every  patentee  is  exposed  to  under  our 
law. 

As  to  the  supposed  distinction. between  an  improvement  on 
a  machine  patented,  and  one  not  so,  theie  is  nothing  in  it.  In 
both  cases,  the  improvement  must  be  described ;  but  with  this 
difference— -that,  in  the  former  case,  it  may  be  sufficient  to  re^ 
fer  to  the  patent,  and  specification,  for  a  description  of  the  oi^ 
g^nal  machine;  and  then  to  state  in  what  the  impvovements  on 
such  original  machine- consists  ;-^wbereas,  in  the  latter  case, 
it  would  be  necessary  to  describe  the  original  machine,  and 
also  the  improvement.  The  reason  for  this^  distinction  is  too 
obvious  to  require  explanation. 

If  the  general  law  upon  this  subject^  has  been  correctly  stat- 
ed, the  next  question  is,  is  this  an  excepted  case  ?  It  is  con- 
tended by  the  plaintiff  to  be  so ;  1st,  in  virtue  of  the  Act  for 
the  relief  of  Oliver  £vans;  and,  2d,  by  the  decision  of  the  Su- 
preme Court. 

1.  Under  the  private  Act;  that  declares,  that  the  patent  is  to 
be  granted,  in- the  manner  ^^dform  prescribed  by  the  general 
Patent  Law.  What  constitutes  the  mamier  and  form,  in  which 
a  patent  is  granted  by  this  law  ?  The  obvious  answer  ia»  the 
petition,  the  patent,  with  the  signature  of  the  President,  and 
the  seal  of  the  United  States  affixed  to  it^— the  oath,  or  a^ 
firmation«— the  specification,  or  description  of  the  invention, 
as  required  by  the  3d  section— the  drawings  and  model,  if  re- 
quired. Will  it  be  contended,  that  a  patent  would  be  granted, 
in  the  tnanner  and  form  prescribed  by  this  Jaw,  if  there  were 
BO  description  whatever  of  the  invention?  And  if  it  would  not^ 
Which  is  taken  for  granted,  where  is  the  difference  between  the 
total  absence  of  a  specification,  and  one  which  has  no  refefince 
at  all  to  the  .inventixm  for  which  the  patent  is  granted  ?  This 


•  *    OCTOBEI^  TERM,  1818.  455 

Btbiw  «v.  Eaton. 

■       *  • 

}§  not  the  cMe  of  an  imperfitt,  or  obscure  description,  but  of 
one  wbich  relates  exclusively  to  the  whole  machine ;  whereas 
the  invention^  for  which  the  patent  is  granted,  is  for  an  im- 
provement only. 
«       .3.  The  opinion  of  the  Supreme  Court,  which  states,  ^<  that 
%  it  win  be  incumbent  on  the  plaintiff,  where  he  claims  for  an 
improvement,  to  show  the  extent  of  his  improvement.'^    But 
•     Jsow  is  it  to  be  shown  ?   The  Court  has  not  pointed  out  the 
manner;  and  we  therefore  think,  the  only  fair  implication  is^ 
that  it  must  be  shown  as  the  statute  of  the  United  States,  and 
*    the  general  principles  of  law  require,— by  the  patent  and  spe- ' 
%     ^cation.    If  it  may  be  shown  by  parol  evidence  to  the  jury, 
as  the  plaintiff's  counaei  contend  it  may,  then  it  may  be  fairly 
asked,  cui  bono?  What  sort  of  a  showing  would  this  be,  so  far 
as  it^could  be  productive  of  any  useful  purpose  ?  As  to  this  de- 
fendant, the  evidence  comes  too  late,  to  save  him  from  the  con- 
sequences  of  an  error,  however  innocently  committed.    As  t6 
the  public  at  large,  with  a  view  to  caution  during  the  contimt- 
/^  ance  of  the  patent,  and  to  information  of  the  nature  of  the 
improvement,  after  its  termination,  the  evidence  given  in  this 
cause,  must  be  evanescent,  and  totally  useless. 

We  feel  perfectly  convinced,  that  the  meaning  of  the  Su* 
spreme  Court,  as  to  this  subject,  is  again  misunderstood  by  the 
*  plaintiff's  counsel ;  not  only  for  the  reasons  above  mentioned^ 
but  b^ause  the  extent  and  construction  of  the  plaintiff's  pa* 
«       tent,  and  not  the  validity  of  it,  in  relation  to  any  one  of  the  ma- 
«      chines,  were  the  questions  before  that  Court;  and  .none  oth«rs> 
(in  reference  to  the  charge,)  were  argued  at  the  bar,  or  rea- 
soned upon,  by  the  Chief  Justice,  in  delivering  th^opinion. 
'    '         Upon  the  whole^  we  are  of  opinion,  that  the  pSuntiff  is  not 
n    entitled  to  a  verdict,  for  the  alleged  infringement  of  his  patent, 
for  an  improvement  on  the  hopperboy. 

.  ^  '  Verdict  fer  defendant.   . 

3  Wheston,  page  518. 
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Ex  Parte  Petb»  Oraram.  •    "^ 

HataoB edrpm.    The  petitioMr  v»»«restied by  tbcLBuadMl  of  the  niflnct       f^ 
of  Penn^lTiiiii«f  ander  An  atUchnent  ffom  the  Circuit  Couft  of  Rhode 
bland,  for  a  coatempt ;  in  not  appearing  in  that  Court,  after  a  momtioi^     ^ 

'  served  upon  him  in  the  state  of  Pennsylvania,  to  answer  in  a  prize  cause,  ^  V 
as  to  a  certain  bale  of  goods  condemned  to  the  captors,  and  which  had 
come  into  the  possession  of  Peiter  Graham,  the  relator.  V 

Hie  Cixcait  md  District  Court*  of  the  mrited  States*  camiot,  either  in  suiA     * 
at  Commen  Law  or  £qiMlgr»  sead  t^ir  proccaa  into  anottier  district  f  ex- 
cept  where  specially  authorized  so  tv  6^  hy  tome  Aot  of  Congress. 

The  same  restrictions  as  to  proceedings  in  prize  causes  exist,  not  ovju  by  ^f 

the  express  provisions  of  law,  but  also  by  the  principles  which  apply  to       ib* 
prize  causes  in  this  country,  in  England,  and  elsewhere.  f^    j 

JvASHlJ^G  rO.Ar,  Juatice^  delivered  the  opinion  of  the  Court.     " 

To  the  writ  of  habeas  corfiua^  issued  by  this  Court,  upon  the  % 

petition  of  Peter  Graham,  the  marshal  has  returned,  that  he 

arrested  the  petitioner  under  the  authority  pf  a  warrant  of  at-  v 

tachment,  issued  from  the  Circuit  Court  of  the  United  States, 

for  the  District  of  Rhode  Island,  to  him  directed,  and  which  i^ 

annexed  to  the  return,  and  is  in  the  following  words,  to  v||ir;- 

United  States  of  America,      ^  •  ^•^ 

(L.  S.)  Rhode  Island  Distriet,  5  **'  t  ; 

.  The  President  of  the  United  States  of  America,  to  the  re-*    »  *- 

spective  marshals  of  the  respective  Districts  of  Rhode  Islaadj 

New^Yorkf^ynd  the  Eastern  and  Western  Districts  o€  PeimsTf- 

rania,  greeting:— 

Wbereas,  a  certain  bale  or  box  of  mercfaMdise,  narked^ 

numbered  97 — ^imported  into  the  United  States  in  the  ship 

Frantis,  and  condemned  to  the  captors,  in  the  case  of  the.  libel 

of  Oliver  Wilson  and  others  against  the  ship  Francis  and  cargOi 

in  the  Circuit  Court  of  the  United  Sutes,  for  the  Rhode  Island 


•»-« 
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*  plVn<;^  «t«the  Jttoe  Term  of«  lAUIlJpf  Ifuid  C^urt.'^And  wbere* 

'/!    adif  ti|k  fkfdd  bale  or.  box  of  if^j^han^ise  fr^s  deliverei  te  one 

^  \  7ailviPsteiKM«l  by  the  InspecUte  of  the  I]&strict  of  firistoly  by 

i  n^-  fi[aBt<Ji^69.  wha  t^ok  and  can^d  away  the.^me;  asd  w^iereas,  1^ 

jBv^pres^ntati^  fo  the^auHQircuii  CDurt,  i||^  Chi^r  Noventb«r 

I        J*  %^nn^l18'l39  bf  the  aakP  Glivi^  WilsoQy  i^, behalf  of  the  s«kl 

jft^'^V'^^^^  on  their  petition  thereforiJkhe.KU^Cour^^raiit^  « 

/•  A^^jKdnhion  tx^  said  Jaf)tt^  Stewart,  tOfShow  <^aose,  ithyl^e  should 

tlipid&'  ^M^'^^V^tuPl  ^^  ^f  merohcndise,  oi^the  proceeds 

i^A^f,  ^i^a^he  sflM.  CouFl|r<-^ULcJi  tnonitiof  was  duly  served  - 

[iJI^UJ^^,  s%M  James  Stew|rt;  and  whv^a^,  the  said  Jamey  • 

_^«,  ^ewscrt  ife^ecledto  appear^to  said  paonitioft^and  was,  andevei 

•^^^^y(i&]  ha««:beei>i  m  coa^mpt  tkere)^;'^*^  Court,  vpoo  petitioa 

f   ' .  l^j^efo]:,ji9'ba(ialf  of  trtriai>^apt6r%  igranted  a  writ  of  attach- 

."^^A^i^jSlll  tgainat  the  said  Jpies  Stewart^  vhich<hejptth  avoided 

*abittMlb$  fLyd  deputing  from  the  tlnitud  States;- and 

^T^WUllilt ,  ijflUPiiinlriii  111  the  Novembff  Term  181$,  of  said  Cir* 

*lciut  C#url||^  was  jrepresented  ta  said  Court,  1^  tjjte  proctors. of 
^'tbe  aald  Jam*  Stewart,  that  saM  bale  or  box  of  merchandise, 
j^'  '  ^  *v  th6  pr9  jeeds  thereof,  were  10  the  hands. of  one  Peter  €hraham| 
I    ^4*  .    ^.  Chilad^lphia,  merchant,  and  praying  process  against  himt 
^    V  :^  •^'fiii3»  whereas,  saidXourt,  at  said  Term»  granted  a  monition  tQ' 
V'  :^Mp^d  Feter  Graham,  to  brkig  saij  bale  or  b^  of  iperchan- 

1^'  ^^'^  1?  ^^^  proceeds  thereof,  into  sSid  Court,  or,  in  de&dit 
,io  Appear,  to*  show  cause,  why  aa>  attachmsvt  shouU 
^     i%  tfi^sl  him ;  anQ  wh^eas,  th^  said  monitipn  was  duly 
(^rfed4|i||k>n  ths  w^djktbi^r  Gmham,  and  he  hatii  neglscted  to 
appear  thereto,  aixt  was  sad  is  im  contempt  therein;  aod'wfcetBr 
|^|Sf  application  hath  b^n  made  to  the  said  Court,  at  thf|r  hta/^ 

1818,  in  behalf  of  ^said  captoiTs  and  said  Jaoaes  Sitewait^ 

» 

NT  procr^ngs  agains(*the  said  Peter  Graham,  JA  tha 
and  tifc  said  Court,  at  the  said  Term  last  mention^ 
*9k  th|^  instance  of  the  said  applicants,  did  order  a  writ  or  frag- 
rant of  attachnftent  to  issue  against  th«(  said  Peter  Grah^o^iior 
said  contempt;  and,  in  case  the  said  Pelei;  Grahfon  coiihl^iiol' 
Vol,  III.  3  M 
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be  ftrund,  diiifurtHer  of^f^  MH  the  same  wvR  or  wvimkr  of  ati  *    - 
tatbifrent  should  coiftain  a  clatise,  in  that  eresit,  to  seiB&^rreJt  ^'  • 
Sn'd  sequester  the  gbods  aOid  tllects  of  ^he  said  Peter  Grabant  •    :i 
to  ihe  aiaount  and  vtfue  of  two  th6usand  dollars,  whererer  the  jL' 
same  might  erftcNlld  be^  found  #KhiB  the  Uiiited  States, ^|«p!^lft^ 
the  same  safely-  to  keep,*te  abide  tnfe  further  orders  -of  th»w   V* 
WiUCourt,^     -  •^       .        •  *'.     ;A 

•  You  ariy  therefore,  her^y  comman^^,  in  the  name*o^M^^4^ 
President  of  ilie  UniteS^tatesi  that  jptkxdp  M^/ifK^  imA 
ihe  said  Peter  Orahami  if  ii«  M|f  be  found  jui  )pur^ 
•  Ikhd  to  hold  him  in  clbse  custody ,io  answer  the  Wid 
his  contempt  aforesaid.    And  if  the  said  Peter  cannot  be  &uMt^ 
within  your  District,  tMAi  tlbt  you  do  Khee,  and  arrest,  anlTsttr  -  ^' 
questar  the  goods  and  eAK:ts  of  the  ^Id  Peter^  ifthe  same  lat^,        * 
be  found  i1i>ou^Distrte,  to  the  amonot  aiM  v^ae  of  twotk%«**T  JP* 
fsnd  4oUars,  Uk  "same  safdy  to  keep,  to  ^bid^  ihe  ^f^fnt  ^^^^Vlti^r' 
tif  sjiid'  Court)  in  the  pretfelses.  Hei^of  fiiil  noti^VHEjErue  t^bmnf^JJ  ^ 
inake  of  this  waltanl,  vith  yt)UT  doing  thereto,  tb  tht'next  Teh^'jH 
«f  the  said  Circuit  Court,  to  \>e  holdeaat  Prot^&nce,  ^^JIHK*' 
jand'  for  the  said  Rhode  Island  District,  <fn  the  fifteenth  ^ar#( .-     *  ^ 
"November  next.  ^  ^       •  *  j-:r#,     ^'^ 

Witness,  the  Honourable  John  Marshall,  £39.  oar  .  -     ^ 
jlLi.S,)  Chief  <}ustlce,  this*  ninth  tiay  of  July,  in  the  ||w  oftnay  •      *  t 
^'\        Lord,  one  thousaftd  eight  hundred  and  ci|M|yRjtfl^-«  C^  \n 

*'   BawMMiN  CowBix,-SPI.     wMf 

'•  'iRhe  question  turns  upon  fhe  authorfty  of  tl(e  District  40|k  > 
%lPcuil  Court  of  one  District,  to  issue  its'  process  intt  ^^'^Z^i^ 
other  Disti4€t,  to  compel  the  apptfRrtnce^df  a  person,relidinf;SNr 
6t  fband  within  thb  latter  jurlsdtctiot),  belkkv  the  Court  iw4K^'t;^ 
Which  the  process  issued,;  or  to  stand  cuAioAtted,  for  any  ^^    .- «' 
fcged  contempt  of  that  Court.  « 

*    it  is  admitted,  that  these  Courts,  in  the  exercise  of  thdr 
ctnttqari  law  and  equity  jurisdiction,  have  no  authority}  gene- 
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'%4*tf^7^  to' is^ike  ^Motfcfesft  jntj  another  Dhttipt,  exApt  in.  casif  • 

7  iRieig|ffich  authority  has  been  speciallf  bestowed,  Vj^om^ 

law  «  tbe  United  Stat»a«    The  aAence  of  such  a  power« 

\*-f'  would  *se«ii  necessarily  to  result  from  ^  organization  of  thf 

'\  ^Qiofurts  oft  he  United  States;  hy  vrflidi  tyro  Courts  are  allotted 

ti^  each  of  she  Districts,  into  whieh  the  United  Spates  are  divid* 

jcd'f  the  <UM  denominated  it  District-»the«ther  a  Circuit  Coilrt, 

* '    ^    Tl^  division  and  appointment  of  particular  Coerts,  for  eacH# 

j?Distikct,  necewarily  confines  ^he  jurijidiction  of  the  local  tHbu- 

4*'najit  within- the  bounds  of  the  respective  districts,  i||Uii|| 

4     m^c^t^ey  are  directed  to  be  holden.    Were  it  otherwise,  and 

lhe*Court  of  one  District,  could  septf  cempoisory  process  int» 

•  any  other,  so  as  to  draw  to  itself  p  jariediction  over  persons, 
j|.   g^j^lhgs,  without  the  limits  of  the  District,  there  would  resiilc 

#      «,a  clasbfpg  of  jmisdiction  between  those  Courts,  which  could 

easily  hf  adjusted ;  yid  an  oppression  upon  puitors,  too  io- 

teftarable  to  be<ndured. 

W      '  Byt  the  legislature  of  the  United  States,*  from  abundant  cau- 

^^tion,  as  it  would  seem,  has  not  left  this  subject  to  implicatioii, 

*  After  conferring  upon  those  Courts^j'espectively,  the.portiea 
^  jurisdiction  which  Congress  intended  they  should  exercjie»'' 

^  %  th^  1  Itti  section  of  the  Act  of  24th  September  1789,  chap,  i^ 

'*|j|^fcdaix^  ,<<  that  nt  person  shall  be  am^te^  io  oQitf  DLstrict,  lor 

IT    *.  'triaLMMflber)  in  ai^  ci^ril  action,  before  a  Circuit  or  Distiiot 

4%  '  '  ^^^"H  ^^^  '^^  ^  ^^'  *^  ^  brought  before  jeitheir  of  those 
-'«  £eut%  i^ainst  A  inhabitant  ofthe  United  States^  by  any  qri- 
^  ffgal  proceae^  any  Wisf  Oestrict,  than  thai  whereof  he  is  an 
,  inhabitant;  or  in  which  Ae  shaM.be  found,  at  the  time  of  >enr- 
^,  iag  the  writ."  v 

Xlitfse  provisions  appeaf  manifestly  to  ciroMnscribe  the  jd- 
^  rMictioB  of  those  Courts,  as  40  M^  ficrson  of  the  defendi!!, 
by  the  limits  9(  the  Distrioi  whefe  the  suit  is  brought;*  m$A 
that  the  pro  case  of  ibose  Courts^.was  considered  by  the  l^fk- 
lature,  to  be  bounded  by  the  aame  limiu,  is  obvious  froth  the 
subsequent  Acts  passed^  the  one  on  jthe  2A  of  March  If  99^ 
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)  fb.  2^  8.  ll^  Mthoruung  sbbpqenM  (pr 
the  ^H^s  of  one  District,  to  run  into  any  otffcx  IHMfthi  ~^^  ^ 
CXcedling^  in  civil  cases,  one  hundiped  ipHes  from' ufe  place  ^J^ 
iMolcKiig  the  Court;  «»d  the  othei^  on  .tfie  3d  of  dkrcl^  islR  ^Pf. 
ch.  74.«s.  6,  wnkh  authorizes 'writft  of  execution  ihf^n  ju 
Stents  obtained,  ff/  the  •tit  of  the  United-  StatSf^  kk^f  of  x 
Courts,  in  One  state,  to  'ruTi  and  be  executed  Ih  any^H^er  fffgi 

♦or' territory,"  '  '  ^ 

'  It  would  seem,  that  these  prenrisions  weve  made,  ftot  b^^ 

•  flii^were  supppsed  by  Oongress  to  be  nece:iS2^«  ih 
'^uence  of  the  11th  section  of  the*  Judiciary  Law;«bul||^ 
Ithe  jurisdiction  of  the*Courts,  was  essentially  Q^fined,  by 'tllej^.     ^v 
organization,  within  the  limits  of  their  respectire^ismtts;  l«f,'  x  * 
it  is  to  be  observed,  that  that  section  applies  cxclaa|M|^^4^^ 
'original  euitt^  and  to  the  fiartiea  in  thote  9Uitif  andlilMfor^Br   jf 
ImfMed  no  restraint.  In  respect  to  %aits  of  ac4eiui»n|  a^tf  tfub4^ 
^aenas  for  witnesses,  which  could  render*the  abo^e  ^roYi^ioiift  J^ 
at  all  necessary.  ••  '      ^ 

But  it  has  been  argued,  that  these  restraints  sre  iiicompalt*P^ 
ble  with  the  essential 

'  espeelally  in  prize 

*  That  the  laws 
'  which  is  contended  lbr^t>etweea  the  CouHl'of  *  ^omi^^f^Mlft 
and  Equity;  and  the  admiralty  jurisdktkpn  in  pftse  p    ""^^ 
\iot-,  and  it  is  confidently  believed,  canhot  lie  %hoirn*  '*  ^Ti^;;'  ^ 

It  is  true»  Ibmt  thtf*9th  section,  of  the  Judi|pup^  Ac*,  gi^b#it#.^*^    * 
Hbe  District  CouAs,  exdusive  A^gfiaT'coiefiisnllNl  of')iiIl<||||r*  /•*' ' 
causes  of  adnriralty  and  mantftne  juifsdiction,  without  linsitlv    ; '-  i 
ti«i>$*an4  it  i9  not  less  true,  that  the  1 1th  section  gives  to  CllCt,^ 
Oircuit  Courttf,  ooginal  cognizancfe  of  all  suits  of  a  ciMI  na* 
'HMf,  at  Common  Law  and  ih  Equity,  where /in  alien  is  a  fi^i 
«r  the  suit  is  between  a  cifizeh  of  the  state  Whope'  the  «uit  k 
bl«ught,  ahd  a  citizen  of  another  stat«H  oqufttff''anllfnite(i,  ex- 
jCf  pt  as  to  fhe  amount.    But  the  jurisdiction  of  tfai^se  Courts, 
thchigh  unlimited  as  fe.the  mlyVri.  matter  of  which  they  have 


i 
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een  argued,  that  these  restraints  sre  iiicompalt*P^ 
isentlal  jurisdiction  of  an  Admiraky  Court, ^odki  ^  ' 
*ize  causes.  ^      > 

^s  of  the  United  States  authoiize  the  dktincibn,^^  ^ 
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^  V  Veni^jpse  limiiel),  in  pdioUttf  VocoH^,  ^  weir  bj  xht^^fll^sM^ 
^    .     '{Mncip)e9.oFla^  whick  dur  CbnirU'^ckDonledg^  as  njleaof  * 
i'*  ^M8l|h,*4S^^^^^P^^«Fi^i*M>ns  <tf.tbe  litk  <ee.tion  of 
*"    %      ^.  W  JudU^  £aw.t(ofere  tn^niW         A^  to.llM^I^  it*witf         m 
*  «*'*-    '  -   te  ^ck«Mr«ea^ed;  th«  fhere.itf%iW<ir  Cloi^frefla  which  ^ 

Jfj^  .     Inits  the  j|fi8ifictioif  of  iMfjCourtsi  hV  the  n(^i$pe^  the'9uij^      "  ^ 

^      ^WHIph  they  have  cognizance/  By^hat  l»w,  tMfti  is' itv  thfilr  ^  . 
■    ^    rf.actfcn%  of  %jedlnienl,  dower,  A^^^respaaa^  i^  reiiSid^Vo^^  •' 
^*  •'  '*P^P^7^  ^^^^  ^  brought  4ib|^  iir*i)ie  district *ifkofa4hdMp|  > 

^        ^    ITttoe  dc^o^jut  -be  serv^  ifkb  pitice^  V  tlet  ilteict  where;, 
i^  '-  "  .  4   fiSe  sciit  i^'ljrou^ht^  neither <h^*lUtato'ee!tl|h|»JM)rai^ 

ji  '  "Iflfiiriji  th^  Act  t^  Congr^M,  has  r€strakie|&  '^  jurisdic^A 
*  -  4di  l^pCtiuvl  Vi  thcWSiupiKMed  case^  '.Xii»  4iily  «iB#cr  to  t|^ 
.^-^ '  M^  qu^0bn  \»)  Hial  Ui9»#aOt  of  J«i»Mkti&B  U  ^W  JiceBttlt^f  .^un 
^  ^y •  ,lafiyaener^prtftclplc<rof  Hw,  ictiDg  upob  ^  particvkor  Jun 

«  :  '^  .' ;  Jn  Uke  lUMiner,  the  iQri8dip(i<fD^f  thtse  Couirti;  wbeA  tit 
•     m  .tio  adoilMtf  ^^  prize/caufe',  il.iiaHt^.by  thpse  ga 
i-     \.,  ydntiples  which  apply  to  Courts  of  A^inalty  iiwfihgland  aa4 

I    ^,  *9    *   ^  the  JUnited- States;  as  well^  as  in  other  eountridb.  ^  ^h«og|b 
'  ' '  [ff^^^^  <miy  by  J%e  nature  of  th8  c(Mb^  ot^  Wbicti  they  ai» 
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•  ""^^tb  l^^^H^^^  AA^  i^^y^  >n  ^y  respect  4iy  A^a#e;  ic  ia  herortholea^ 
'^^^^'tfi^    "vitfBNRa'l  %m  thtf  ejMrcise  of  this  jtrudi€tiotfhy.any;p«j^icoUor 
Y   f   '  #^|36ufttt jlit  tl|i#pe^no»thii^  against  whom  or  which  the  Court 
\    r  \  ijie^Wd^  sHoBid  be.  withm  t4  ^^^ 

#-  '  «^  Siith>wa«  the  jurisdictioli  of  the  several  Vice-adniralty  Covrtf 

^   *'^j|iji^  Gr^at  Britain,  ih  America^  JiKi  the  West  Indieaf  wnul  the . 

'      "^  li%j^  of  the  4l4t  of  Qeorg»  III.,  which^  whether  fitting  0* 

^  Ihafanee'hl  prize  Courts,  were  confined  to  breaches  of  the  re> 

.•    \enue  l|ipi,  pommined  witw  ttMlt  local  jurisdictions,  and^ 

*  «  «as€S%ff  vessels,  4ic.,  h^nvigh^  wilUn  their  local  jari^dictM^ 

The  only  exception  to  the  generaftmle  a1>6ye  stato^y  appltfiMe 

to  the  Court  of  AdmiraiftK^^ia  "^iwm  Ufp^i  i>  that  of  a  vessel 


■•I 


#. 


ygi<i^i<(mwmT 


Bz  p«te  Qrahwt 

' — •— r» 


(0 
4 


•■  .  ^  '  "C^jP^y  Sir  W.  Scot^  iiwtor  the^i^nctiop  o£  prece£Hfe)'nj|r 

ptwflrfully  o^'posflid  hy  tfttveaiMis  m^gfd  agaiyt^f  by^uK  ^U^  ^^  ' . 
luiguUb#d  Judge.    But  .^en  ftv  .tl^t*  ca^e,  it  ninjyii  iiy  ftt^    ^ . 
^        i^         itmied  tkat  th«  procoii  of  ttiAiC!o«lt'tf  could^gd*^ At*  t^  oftii^  «         / 
ci^uotry,  to  cotypj^l  aa  a|^e#«oce»  ot  ti^  enforce  the^ecutidB'     '     - , 
^  Ithe  aenteMe.  '     *  t     -   .        •     ^  ^       .* 

^    '        n  •!  *  But  aecoacUy,  tbf  jurisdktiofi  of  these  Co«rta  in  f»nze  «MiieBy       ^ 
k  dbkeily  te  to  /itriefWy  by  tlie  express  provistonrif^  the  I  ItbT 
44A|'n\>f*tbeiJudiciary  LaW*  before  referred  to^         •      *  ^  -„ 

Pris^  proceeding  A0Miist  an  Inhabitant  of  the  Unitedj||^te% 
i»  'is  unquest^ontit^lf  *a^ivil  suit ;  and  if  it  be  against  the.  poraoBy 

inrtead  «jf  tlM  'thing>'the  jurisdiction  is  excluded^  unless  it  4*  ^ 
I  listituted  in  tlie  Co^rt^of  the  District  wberl^f  he  is  an  inMlfc^ 

tot,  ir  is*fbtnd  at  t^o  tiih6  of  serving  tbo  process.    The  v9f  ' 
ajtet  policy  of  Abe  Judlbial  syiMm  of  the  Uiuted  Stote^'^iras^  ^ 
^   '  te^jeiMfar  tbo  admiitiatration  i»f  justice,  as  little  oppressive  to  9* 

/  suitors  and  oth<^  as  possible;  and  ii  corresponds  entirely  iiill|k    ^ 
llMa*  cqmstruQilioii,  wbi^^  confines  the  process  of  tbe  Cou|U.  '• 
itllMn  the  Jimils  tf  Umx  dlitrkt  in  which.  Uie  Court  sits,  and'   .  ^ 

Irnik  whiphr  it  issued.  •  ^  j^  '    ^ 

*  la  thQ«0x€rcise  of  a  jurisdiction  over  persop.s  not  inhabitants 
^  or-  Ajund  s^ithin  th^  district  where  the  suj|ds  brought;  th^rq  ^      *  ^  *    . 
Mfp  dftfioukies,  wliicbv  in  the  opinion  of  the  Court,  nothu||^\l^  .  jLa  ^' 
«b  Aa  of  Oongreas  can  remove.  In.what  nu^nner,  for  inflnc^  ^  ^        » 
i»  (he  marafaal>tfl|  dispose  of  the  f^raq/^  ?  %e  %|»  i|»  authori*^ 
tf  to  coadiM^  bitt.  befmi  the.Jinit^  of  his  distHcif .  nor  |p. 
<v  -  deliver  bias  over^to  the  mafji^uii  of  an  adjoining  distrii^t,  for  •  »     , 

.  that  pav|iaseL    Can  he  oooMiit  him  to  the  gaol  of  the  dis-   m-^  ' 
||lct  where  the  arrest  was  made?    If  he  can,  the  case  wouVi  f^ 
present  a  very  extraordinary  novelty  in  jurisprudeiieeY*4hat  of  •  * 
%'defen^at,  imprisoned  in^gaa  diaBrict,  to  answer  to  a  suit  4f>^ 
^  ponding 'igainst  him  in  another,  hoi(jgreat  soever  the  4lsUnce .  •  * 

.«|f  die  one  plai^  BE^ht  bevftom  the  other. 
«<  ia  critninai  oasefti  iiheMthe  off^i^isr  is  arrested  ia  ona.dis- 
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tricft  loMry^flD  aMClier^  the  33d  secMo^  of  tlitf' Mi^.  L^w 
db  HHidell,  sot  onlf  for  the  remwJ  b{  tfae^offender  aj||wk- 

\^#Vpd8ei^Qt  ilso  |br  theWnsmiiBio^^  the  jiroce^^iiid  reod|(- 
nJHiiMiC  ta|pep  in  the  case^to  the  pK^er  CoAirt.*,  JA^iyie  roaiw* 

'^-  A,  shoi^d  it  i6t(ie  nfM  of  Copgvesy  ta  vestiii*the  Cgurta  6f 
Mifta  Ui^ted  Alafts  an  extra^^nit9ijaKj\uiid&:ti6i|in  priae  caufeSi 


*  '»a^j^P^ra|P*v>4  thiQj^pficmnd ift« di^triai  oth^ivthan  tfiat  iro^ 
.  J^\i|cjMh?i(r^ceaa4p8ued|mt  vould^Beein  to.  bft  ^^r)  if  no| 
8,4Ub%Dl\jk^^^sary9-at  the^Nune  tiikie  to  plresciibe  tbe  mode 
JkA   ^'^^^^f^^f^  the^focess. 

xll      XJpfm  ^  Vboby  ire  iM  of  opteieiiy  tluMlii  pedtioiier  ought 
..  '^    to  be^^chanpc*.    •  *  ■  •  »    • 

^  V  .i|\CfM^  J»  ingeltolli  against  the*discharge.  . 
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iMivinff  iiiftitiftedtiiu'fifit,aooiq«tcoiwtitateawanrer  o^  the«  rigl^tto 
I  their  share  of  the  forftitere. 

'      The  dafendant  is  not  liable  to  the  pUintiflTs,  lor  such  part  of  the  proceeds  of 
*  the  forfeiture  as  he  had  paid  over  to  other  officers  of  the  custom-house, 

for  tfeeir  shares,  before  Dotice  of  the  claims  of  the  plaintiiTs. 

JL  HIS  was  an  action  of  indebitatU9  atsumftaity  for  money  had 
HAchreceived  by  the  defendant,  to  the  use  of  the  plaintiffs.  The 
case,  with  the  matOHal  parts  of  the  evidence,  are  stated  in  th6 
charge. 

\*        ' 

WASHIJ^Q  TON^  JuBtict^  charged  the  jury.     This  is  an  ac- 
tion of  indebitatus  ussumfiaitj  for  naoney  had  anc)  received) 
i  bought  by  jthe  ofHcers  of  the  revenue  cutter  General  Gre#n, 

belonging  to  the  Delaware  District,  against  the  collector  of  this 
«^      .   I)ulQ||t,  to  cecover  their  proportion  of  the  forfeiture  incurred 
by  the  Perseverance,  for  a  breach  of  the  Non-Intercourse  Law, 
ID  I8U. 
The  information  against  this  vessel  and  her  cftrgo,  was  file^ 
'  '    .    in  the  District  Court  of  Pennsylvania,  find  a  condemnation  was 
decr^d,  which  was  affirmed  in  this  Court  ^  and  the  proceeds 
having  been  paid  over  to  the  defendant  by  the  marshal,  the 
plainti£P8  claim  one  half  ^f  the  amount,  alleging,  that  the  for- 
feiture incurred  w^^  recovered,  in  consequence  of  informib- 
'     -    tion  given  by  them,  as  officers  of  the  above-mentioned  revenue 
^    cttttqr.     The  question  is,  are  the  plaintiffs  entitled  to  recover 
any  thing  ?  and  if  any  thing,  how  much  ? 
^  k        ^     The  18th  section  of  the  Act  of  Congress,  of  the  1st  March 
*  1809,  ch.  9 1,  entitled  f.<  An  Act  to  interdict  the  commercial  in- 

tercourse  between  the  United  Spates  and  Great  Britain  and 
Ji  •   France,  and  their  dependencies,  and  for  other  purposes,"  vol.  4, 
p.  217,  declares, 
^  <<  That  all  penalties  and  forfeitures,  arising  under  or  incuc- 

red,,by  virtue  of  this  Act,  may  be  sued  for,  prosecuted,  and 
recovered,  with  costs  of  suit,  by  action  of  debt  in  the  naipe  of 
the  United  States  of  America,  or  by  indietQKsnt  or  infocmation 
Vol.  III.  3  N 
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lA  any  Court  having  tompeient  j^H^dlfciion  to  tf 7  the  samfe^ 
and  shall  be  distributed,  and  accounted  Ibftj  in  the  manner  pre-. 
Scribed  by  the  Act  entitled,  ^<  An  Act  to  regulate  the  collec- 
tion of  duties  on  imports  and  tonnage/*  passed  the  seeded  day 
of  March,  one  thousand  seven  hundred  and  niliety-nine ;  a^ 
such  penalties  and  forfeitures-  may  be  examined,  mitigated^  dr 
remitted,  in  like  manner,  and  under  the  like  conditions,  rigur 
lations,  and  restrictions,  as  are  prescribed,* author!  zed,  and  di- 
rected, by  an  Act  entitled  '«  An  Act  to  provide  foc^ mitigating 
or  remitting  the  forfeitures,  penalties,  and  disabilities,  accruing 
in  certain  cases  therein  mentioned,"  passed  the  third  day  of 
March,  bne  thousand  seven  hundred  aftd  ninety-seven,  and 
made  perpetual  by  an  Act  passed  the  eleventh  dayof  FebruaQr 
6he  thousand  eight  hundred." 

The  9 1  St  section  oT  the  Duty  Law,  above  ^erred  to,  eiMMdd 
<*  An  Act  to  regulate  the  collection  of  duties  on  imports  and 
tonnage,**  ch;  138,  vol.  S,  p.. 233,  enacts, 
,  <<  That  an 'fines,  penalties,  and  forfeitures,  recovered  by  vir- 
lue  of  this  Act,  (and  not  otherwise  appropriated,)  shafl,  after 
deducting  all  proper  costs  .and  charges,  be  disposed  of  as  fol- 
lows :*— one  moiety  shall  bt  for  the  use  of  the  United  States,, 
and  be  paid  into  the  Treasury  thereoii  by  the  collector  receiv- 
ing the  same  ;  the  other  moiety  shall  be  iivided  between,  and 
jkaid  in  equal  proportions  to  the  collector,  and  inaval  officer  bt 
the  district,  and  surveyor  of  the  port,  wherein  the  same  shall 
have  been  incurred,  or  to  such  of  the  Said  officers  as  ther^  mKy 
be  \n  the  said  district;  and  in  districts  where  only  one  of  the 
aforesaid  officers  shall  have  b^en  established,  the  said  moiety 
shall  be  given  to  such  office,  provided,  nevertheless,  that  in 
all  cases  where  such  p^enalties,  fines,  and  forfeitures,  shall  be- 
recovered  in  pursuance  of  information  given  to  such  coUectoiy 
by  any  person  other  than  the  naval  officer  or  surveyor  of  the 
district,  the  bne  half  of  such  moiety  shall  be  given  to  such  In- 
Ibrmer,  and  the  remainder  thereof  shall  be  disposed  of  between 
ifM  collector,  naval  ofeker,  and  surveyor,  or  surveyors,  tn  man- 
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9tt  afowda^d,  Ph>vi4ed>  -also^  thai  whert  any  fines,  fotif(Bit«iai» 
wd  pedalti«8|  incupfed  by  virtue  of  thiif  Act,  are  recoTcred  ui 
coo^equeoce  ef  any  informatioii  givea  by  any  officer  of  a  rt* 
jreiNie  tutier,  tbey  sballi  after  deducting  all  proper  coals  and 
f^argea,  be  diapbaed  of  aa  foUoars  a«^one  fourth  part  shall  hp 
ibr  the  vaeof  the  United  States  and  paid  into  the  Treasury 
in  SMnner  aa  before  directed;  one  fourth  pari  fcr 
cera  of  the  cualonas,  to  be  distributed  as  hereinbefi>re 
«et  forth;  and  the  remainder  thereof  to  the  officers  of  auch  clt^ 
ter^  to  be  divided  agreeably  to  their  pay«"  *  « 

Before  esamuiing  thia  case  upon  its  marila,  it  may  be  proper 
i#  divpoae  of  some  preliminary  objections,  ^t  only  to-the  isglili 
but  to  the  quantum  claimed  by  the  plamlift, 
^  1.  It  is  inaisled,  thai  the  phiintiilB  are  not  entitled  to  an^ 
«h«re  of  the  iarfrnturea  incurred,  under  the  Non«'Intfrcourio 
Law,  becauae  the.  Ad  of  the  6th  May  1796,  ch.  93,  making 
Ittrther  provision  relative  to  the  revenue  cullers, -is  confined  t# 
fsrieiiures  incorrM  under  the  Impost  Lawa,  and  recovered,  1g 
xenaequence  ef  infi>rmatlon  given  by  the  officers  of  tlmeo 
eutters. 

It  is  true,  that  thai  law  la  ao  confined ;  b^l  the  answer  to  the 
objection  ia,  that  the  preaeni  aaion  is  not  founded  on  the  Act 
of  May  1796,  but  On  the  18th  section  of  the  Act  of  the  Isl  ef 
4|^aiich  1609,  before  referred  to,  which  allows  to  these  officers 
a  certain  proportion  of  the  forfeiturea  incurred  for  a  breach  elf 
ibe  M#n4nlereo«rae  Law,  where  they  am  the  informera. 
.-  9d.  Thai  if  the  plaintiffs  are  enlttled  to  any  thing,  il  can  on^ 
be  to  one«fourth  of  the  forfeiture,  the  United  Statea  being,  ai 
all'evaita,  entitled  to  ene-hal£  ' 
1^'  .  This  IS  not,  in  the  opinion  of  the  Couft,  the  Ime  constniclion 
^  of  the  9 1st  section  of  the  Duty  Law,  which  prescribes  the  noian* 
nar  in  which  forfeiUives  for  breachea  of  the  Non»Inurcour«e 
Law  are  to  be  diatributed.  If  there  be  no  informer,  the  United 
States  are  entitled  to  one-half^  and  the  custom-house  oflicers 
to  the  other.   If  there  be  an  informer,  then,  instead  of  thehali^ 


4M  PENNSYLVANIA, 


V  • 


M 


*m*mmt^ 


SAwyeretaL  «i.  Staele. 


wIncIh  in  the  former  ease,  was  given  to  the  cuBtom-hoose  oA- 
cepB,  one-fourth  is  alMwed  to  tkeniy  and  the  other  fourth  to  the 
]»former.  But  if  the  informer  should  happen  to  he  an  officer 
of  a  revenue  cutter,  then  only  one-fourth  is  reserved  to  the 
United  States  >  the  same  proportion  is  allowed  to  Che  custona* 
house  officers;  and  the  remainder,  which  is  ono*half  of  the 
whole,  is  given  to  the  officers  of  the  cutter.  It  is  no  argwmawf, 
to  say  that  this  is  an  unreasonable  aUowanced— The  legislature 
has  thought  proper  to  make  itf  and  our  duty  is  to  execute  its 

will. 

-  .  3.  The  plaantifis,  claiming  as  officers  of  a  revenue  cutter,  it 
is  contcoded,  that  .they  cannot  recover,  without  having  gtven 
their  commissions  in  evidence. 

There  is  nothing  in  this  ohjection,  as  it  was  fully  proved  hy 
Ike  collector  of  the  port  of  Wilmington,  and  denied  by  no  wl^ 
aess,  that  Sawjper  was  the  commander  of  thb  reventte>cvcte% 
%rhich  was  under  the  control  of  that  collector;  and  that  theoHier 
plaintiffs  were  mates  on  board  of  her,  and  that  they  acted  as 
•uch  officers.  The  commissions  of  these  officers,  being  always 
the  same  in  form,  no  question  has  been  made,  or  can  occur,  as 
lo  the  construction  of  theirs;  and  it  is  quite  sufficient,  in 
this  action,  that  they  acted  in  the  capacities  mentioned  by  the 
collector. 

f  Am  The  last  objection  is,  that  these  plaintilft  camot  join  ie 
Hue  action ;  but  should  have  sued  separately. 

This  is  a  question  of  a  good  deal  of  difficulty;  and  will  re« 
quire  more  considecatioh,  than  it  is  in  the  power  of  the  Couit 
BOW  to  bestow  upon  it.  If  the  jury,  therefore,  should  find  for 
the  plaintifis,  we  shall  request  them  to  reserve  this  point.  * 
9  We  come  now  to  the  questions  which  arise  upon  the  merits 
of  the  cause. 

The  first  is,  whether  the  forfeiture  inomred  by  the  Perseive- 
ance,  was  recovered,  in  consequence  of  any  tnformaUon  given 
by*  x\»  plaintiffs,  or  either  of  them? 
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The  law  does  not  vi^n  that  the  infbrmation  shall  be  at 
iiill  aft  the  evideiiQe  wkieb  may  ultimately  be  given  at  Iho 
trial,  or  irbith  may  %»  oecebsary  to  establish  the  forfeiture.  It 
b  suflicient,  if  it  be  acted  uponi  itiduceB  the  |>fOiiecution9  aad 
eontnbtttes  eveiituaUy  to  the  recoverjr.  Any  inforinatioii,  is  the 
eKpressios  ufted  in  the'  law ;  and-if,  tberefore,  it  should  furnish 
tile  ground  of  inquiry,  prosecution,  and  recovery^  the  inform- 
ttit  is  entitled  to  the  reward;  although  he  was  unable  t»  assert 
positively,  that  the  offence  had  been  committed. 

It  IS  not  necessary,  that  the  informant  should  accompany  the 
Sommunication  which  4ie  makes,  by  an  Ssiertion  of  his  claim 
to  a  share  of  the  forfeiture;  oti  that  he  tlmiild  maks  ths  seizure, 
or  concern  himself  with  the  prosecution,  by  oausing-its  idltitu^ 
tion,  or  providing  testimony  so  support  it.  With  til  thesd 
Sluags,  ha,  has  nothing  to  do.  He  may  eviii  b^  fgnoram^  at  the 
lime  he  gives  the  information,  that  he  has  my  cHum  to  asseit* 
it  is  si^Biisot  for  him  to  showi  that  therinformatum  whidi  he 
gavey  caused  the  prosecution  and  recovery. 
*  But  it  has  been  contended,  that,  where  the  information  cdmes 
from  an  officer,  whose  duty  it  is  to  foroish  it,  as  in  the  case  of 
an  officer  of  a  revenue  cutter,  it  will  be  considered  as  given  in 
the  ordinary  discharge  of  his  duty;  and  so  not  entitling  hitt 
tA  the  reward,  unless  he  asserts  his  ckdm-  If  there  were  ailf 
#iBg  in  this  argumenti  the  law  would  have  no  operation  ill 
ftyour  of  those  officers,  who,  the  law  always  presumes^  nf^ 
perform  their  duty;  and  yet  offers  them  somethnes  an  extnn^ 
dvdinary  reward  for  doing  \u  Tkm  policy  4>f  the  legislature^  ia 
this  case,  is  obvious^— it  was  to  exci^  the  vigilance  of  the  offi- 
cers of  the  revenue  cutters,  lo •thetect,.aDd  to  bring  to  ligli% 
Yiolataons  of  the  Revenue  and  Non-Intercourse  Lfaws;  and  ts^ 
secure  their  integrity,  by  such  a  rewardi  as  would  place  theor 
above  any  temptationSf  wtncli  t^s  ofeoders  could  oiler  them. 

Having  thus  gjwen  what  am>ears  to  the  Court  to  be  the  trud 
eonstruction  of  tim  laWf  itoMy  remains  to  recapitulate  the  ma- 
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t;^rwl  putA  of  the  tMtimooy.    Th^  irijfcirtar  #f  the  Oisuict  of 

Jtelawsire  has  testified,  that  the  fiiat  wfonpAtioa  which  he  re- 

qeiyed,  cesfiectiig  the  cargo  of  the^  P^'ey«raiice»  was  ttom 

Sawder,  the  commanding  officer  of  the  revenue  eutti^r;  aod  h^ 

is  confident,  that  he  |Le?fr  heard  wf  thing  in  relation  to  the 

rum  on  board,  prior  to  Ibe  ij^rmation  received  froqi  him.    la 

£onfinnatio«  of  tbia  fact,  and  to  show  the  precise  nature  of  the 

infi^vi^tioD  thus  commtmicated,  a  letter  from.  Sawyer  to  tke 

collector,  bearing  date  the  6th  of  Februaiy  1812,  which  the 

witness  slated  was  rec^ved  the  seme  day,  was  produced^  in 

ivhich  the  writer  slalesy  that  there  are  strong  grouods  of  susp^ 

cion  agiJAsl  the  PevsiveraBee,  jlo  detain  her;  and  ainongst 

othem,  he  mentJDne  ibst  «^  she  has  on  board  97  hogsheads  of 

turn,  wtfch  the  mate  cM^agua  ardentii  but  which  I  taketo 

be  Jamaiica,  and  tbalw>f  gooi^  quality/*  On  the  1 3ih  oijthe  sme 

iMonth,  another  letter  was  written  by  Sawyer,  to  the  coUectort 

rq>eating  ibe  same  -information,  aod  recommending  tke  ap* 

pointment  of  a  particular  perspn  to  taste  the  rum ;  and,  om  th# 

16ih»  he  again  wrote,  and  informed  the  coUeetor  that  the  Ois-^ 

Ifict  Attorney  was  of  opinion,  that  the  vessel  and  cargo  were 

liable  to  forfeiture,  and  ought  to  be  seised  and  libelled.    The 

witness  further  stated,  that,  in  consequence  of  the  first  infor* 

m^tioa  received  from  Sawyer,  he  directed  the  vessel  to  be  der 

tained ;  and  that  one  of  the  officers  ot  the  cutter,  was  put  fib 

^ard  of  her,  for  that  purpose.    That  being  satisfied  the  rugl 

was  Jamaica,  he  consulted  with  the  District  Attorney,  as  la  th; 

i:ourse  to  be  pursued,  who.«dvised  a  seiaure  of  the  veyee^t 

irihich  would  have  beea  done,  had  he  not  been  induced  by  the 

yermaskms  of  the  owner,  to  eend  her  to  this  Diatrictf  for  trialf 

^der  the  command  of  Sawyer,  who  delivered  her  to  the  cue* 

tom-houee  officer  of  this  port. 

In  this  evidence,  we  titee  tte  anlmegency  of  the  command* 
er  of  the  cutter,  fit>m  the  time  when  he  first  gave  the  informa- 
tion respecting  the  suspected  carjpo  of  this  veasel,  to  that  when 
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fllic^  was  dellv^reit  iakm  tile  tends  of  the  defendant,  to  6e  pro* 
^  ceeded  agakMtf  >aiM  the  ^qtmtiftti  for  you  to  decide  is,  wiietter 
tlie  recoveiy  of  the  #MMfiice,  which  was  ultimately  obtaioed, 
was  in  cotiaequence  of  informatiQi)  received  from  any  oficer  of 
the  reycfmie  cutter.    If  it  waa,  then^ 

td.  Wac  any  thing  done  by  th«  iMntiffii,  which,  amounted 
to  a  iMdver  of  'their  right  to  a  share  of  the  sum  Mtovered  ? 

The  aArmatiro  is  contended'Ibr  by  the  defendant,  upon  tw6 
grounds,—!.  Because  the  pMMffs  consented  to  the  removal 
*of  the  vessel  and  cargo,  from  the  Deltware  to  the  Pennsylva-^ 
nk  ]>istrict,  which,  as  it  opemted  to  an  abandonment  of  the 
claim  of  the  collector  of  that  District  tn  a  siteirc  tf  tbe.  forfeit- 
ure, product  the  same  effect  in  relation  to  the  claim  of  thw 
plaintiffs.  The  answer  to  this  is,  that  it  is  madia  th#  .duly  cff 
•the  collector,  where  he  has  probable  ground  to  suspect  a  vk>la^ 
tion  of  the  Nnn-Intercourse  Law,  to  make  the  aeiEure,  and  t^ 
pMee^d  regubMi^  against  ifie  offending  article,  in  ofder  to  ob- 
tain ha  eoodemnation.  Itf  instead  of  doing  this,  the  colhsctoc^ 
who  receives  the  information,  and  may  legaRy  proceed  to  en- 
force the  forfeiture,  chooses  to  turn  over  the  business  to  the 
collector  M  another  District,  and  thus  to  abandon  the  claim 
which  he  might  have  asserted  to  a  part  of  the  sum  to  be  reco- 
vered, the  eMm  of  the  informant  cannot  be  affected  by  th(^ 
transaction,  although  he  should  have  assented  to  it ;  becauM 
he  tea  nothing  to  do  wkh  the  seizure,  or  other  proceedings. '  Te^ 
Jil^  it  is  immaterial  where  the  trial  takes  place ;— -his  right  te- 
a  share  of  ^e  forfeiture,  though  inchoate,  arises  from  the  in^ 
formation,  and  is  consummated  by  the  recovery.  His  consent 
to  the  removal  of  the  pro()efty,  the^,  whilst  it  Amounts  to  thl» 
anaertion  of  an  interest  in  the  forfeiture,  should  it  be  decreed : 
^r  otherwise  his  consent  wts  not  worth  asking,)  cannot  in  any 
BNttner  affect  that  ftterest.  ift  ^kofif  this  is  not  a  case,  where  n 
jury  would  be  jttftified  ki  presuming  a  waiver.  It  is  muoh 
more  likely,  that  4m  plaintiffii  were  ignorant  of  their  rights, 
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llttii  that,  knowins  tbem,  they  woiikiTqliKitltrUjr  reUnqoigfc  4^ 
cbmiCje  of  obtaming  so  considerab^  a^«um  ipt  money. 

'  %  The  letter  firom  Sawyer  to  the  .iieCBodanty  wntlso  after  tbe 
in&tkutloD  of  this  suit,  is  supposed  to  amoont  to  a  waiver,  at 
least  of  his  claim  to  aay  part  of  the  recorery.  Whatever  otbe^ 
answer  migfht  be  'made^o  thsa  objection,  this  is  suficieot,  that 
the  letter  cipnot  bfrcqnatrued  to  q>ply  to  the  claioi)  but  oserely 
to  the jrait,  the  institutiot^  of  which,  in  his  name,  he  disavows; 
and  it  is  %  bet,  that,  notwithftupvding  tb^it  letter,  he  has  perse- 
vered in  tfie  suit  to  the  present  monoent. 

If  the  plaintiffs  are  entitled,  under  the  law,  to  a  share  of  the 
forfeiture^  of  this  nesseL  and  cargo,  and  have  not  waived  their 
olaim  to  it,  the  onljr  remainiog  question  is^— 3.  Are  they  enti- 
tled to  recover  any  thinf^;  and  if  any  thing,  how  much,  from 
tktdtftndantf 

No  evidence  was  given,  nor  is  it  even  prete^^ed,  that  any 
notice  of  this  claim  was  given  to  the  defendant  by  the  plain- 
tiffs, or  by  any  other  person,  until  tl)e  institution  oC.  thif  suit, 
in  November  1817;  before  which  tinve,  4955  dollars,  the  sup- 
posed share  of  the  custom-house  officers,  had  been  paid ;  the 
Other  moiety  was  not  paid  into  the  Treasury  of  the  United 
States,  before  the  year  1818. 

If  the  defendant  had  paid  over  the  whole  of  the  sum  recovered 
to  the  United  States,  and  the  custom-house  offiaers,  before  he  re- 
ceived notice  of  the  claim  of  the  plaintiffs,  he  would  not  have 
been  liable  in  this  action  for  any  part  of  the  sum  which  he  ha4 
so  parted  with;  because,  being  appointed  by  law  an  agent  to 
reciive,  and  to  distribute  the  money,  (where  there  is  no  inform- 
er,) between  the  United  States  and  the  custom-house  officers, 
he  was  strictly  in  the  performance  of  his  duty  in  so  distributing; 
it,  unless  he  had  notice  that  th^Re.was  an  informer,  and  that ' 
an  officer  of  the  revenue  cutter  waa  that  informer.  The  law 
could  never  be  so  unreasonable,  as  to  puniih  a  public  officer 
fordoing  what  itself  had  enjoined,  unless  a  certain  circumstance 
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existed,  of  which  he  had  not  ootice.  It  is  to  be  remarked,  that 
the  distnbojtion  of  forfeitures,  is  to  be  in  moieties  between  the 
United  States  and  the  custom-house  officers ;  a«d  that  a  diffi&r- 
ent  distribution  is  not  to  be  made,  unless  there  be  an  informer. 
Surely,  then,  if  there  be  an  informer,  the  collector  ought  to 
be  apprized,  before  he  makes  the  distribution,  who  he  is.  If, 
for  want  of  such  notice,  the  informer  has  lost  his  recourse 
^il^nst  the  collector,  it  is  attributable  to  his  own  neglect;  the 
eonsequence  of  which,  it  would  be  most  unjust  to  permit  him 
to  shift- from  his  own  shoulders  to  those  of  the  defendant.  It  is 
obvious,  that  the  difficulty  in  this  case  arises  from  the  uncom- 
mon circumstance,  that  the  information  was  given  to  the  col- 
lector of  a  district,  within  which  it  was  expected  the  seizure 
would  be  made,  and  where  the  suit  for  the  forfeiture  might  have« 
been  prosecuted ;  instead  of  which,  the  vessel,  with  her  cargo^ 
was  sent  by  that  collector,  to  the  collector  of  another  district, 
where  the  suit  wto  instituted  and  the  recovery  obtained.  In 
ordinary  cases,  the  collector  can  never  be  ignorant  on  whose 
information  he  acts,  where  there  is  an  informer. 

The  Court  is  therefore  of  opinion,  that  the  defendant  is 
not  liable  to  the  plaintiffs,  for  any  part  of  the  money  paid  by 
him  to  the  other  officers  of  the  custom-house,  or  of  the  share 
to  which  the  United  States  are  legally  entitled. 

If  the  jury  should  be  of  opinion,  that  the  plaintiffs  were,  in 
point  of  fact,  informers  within  the  meaning  of  the  Act  of  Con- ' 
gress  as  before  explained,  an^l  that  the  defendant  had  not  no- 
tice of  the  plaintiffs*  claim,  as  informers,  before  the  4955  dollars 
were  disposed  of;  then,  in  estimating  the  damages  to  which 
the  plaintiffs  are  entitled ;  they  ought  to  deduct  the  sums  actU' 
ally  fiaid  to  the  naval  officer  and  surveyor,  the  proportion  to 
which  he  himself  was  legally  entitled,  (for  the  balance  is  still 
in  his  hands,)  and  the  proportion  to  which  the  United  State 
were  legally  entitled,  from  the  net  sum  received  by  him,  and 
your  verdict  ought  to  be  for  the  residue.    Thui 
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Amount  of  recovery,  after  coats  and  ckargi^ 

deducted)        *        -        •        -         8 Mil  00 
Mdd  lie  naval  officer  and  surveyor)  S  3310  00 
Share  of  the  United  Ststes,  -       9477  87} 

Share  of  the  collectpr,         -  837  50 

■  ■  6415  57J 


S3395  «f|« 


As  to  interest,  which  is  claimed  from  the  time  this  suit  wai^ 
iasdtuted)  the  Court  leave  that  question  to  the  jury. 

The  jury  fiund  Jor  the  fiiaimHj^  8S99S  §fi  if  the  Court 
%h9Hld  be  ^f  ^fktnifm^  Wr.  (^r. 

I 

.  losepli  R.  Ingersoil,  for  the  plaintiffs. 
Charles  J.  IngersoU^  for  the  deJHidant. 
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liBMSB   or  P«m  ^t.   Of  UlllET. 

Tke  Statute  of  LinuUtiaiM,  of  Pennfljlvuw,  it  flobsfeaotii^  tiie  same  m 
^at  of  the  21st  James  I.  cb«  16.  The  Hmitation  begins  to  ran  fron)  the  tiiae 
^      of  an  actual  adverse  poasesrion^  ibid  not  before. 

A  grant  fipom  the  Commonwealth  of  Pennsylvania,  passes  a  kgal posaeigUM 
r  ^    to  the  grantee,  which  continues  until  distutbed  by  an  aduai  aimnt  pm» 
amm>,    TiM  tMeii^Mi  hi  tll«fpiuitce»  opMrifa*  wtanvAnd  Meeptance 
of  the  MiiTty  and  payment  of  th«  purchase  voney;  and  the  legal  poaiMi 
lion  vesta  at  the  same  time* 
•  Averse  powession  must  c«iitiAue»  in  point  of  locality,  during  the  twentj- 
one  years.   A  possesuon  of  part  of  a  tract  of  land,  short  of  twenty-on6 
years^  cannot  be  joined  to  a  possession  of  another  part,  so  as  to  make  up 
the  period.    The  possesidOD  of  different  intradets,  in  succesnon,  upott 
the  same  part  of  the  tiact,  eaanotbe  added  together  by  the  last  iatnidcr^ 
to  «a  %o  maki  up  twcnlf-oiie  yean  of  advttse  possession^  i^paiMt  the  red 
owner. 
Tho  possession  of  the  diascisor,  to  bar  the  plaintiff,  can  never  extend  beyond 
the  limits  of  the  patticolar  spot  upon  which  he  is  seated';  and  the  legal 
possession  of  the  owner  continues  unaffected  aa  to  the  residue  of  the  tracts 
by  such  tortious  possession  \  and  his  legal  possesion  revivei^  the  moment 
'  the  intruder  quits  the  part  of  the  tMCC  he  may  have  occupied. 
A  ssle^  by  one  intruder  to  another,  wjthout  an  ezi^  definition  of  the^pMN 
perty  convafed,  will  not  md  the  pordiaaat  in  establishif^  a  eontinaed 
adviame  poaatsrfon.    Smnkk.   That  an  intnider«  wiio  has  not  had  twen^ 
one  yews'  possessJoiH  has  no  title  to  convey. 

JL  HIS  wta  all  ejectment  to  rieover  300  acres  ef  land*  The 
plaintiff  produced  a  regular  title  from  the  Commonwealth  of 
PeanayWaniai  co«unencing  with  a  wtrrantin  1784;  payment 
of  the  purchase  monejr  in  the  same  year;  return  of  aurvey-  hi 
the  year  1788;  and  a  patent  in  1800. 

The  defendant  pfoduced  %  special  warranty  dated  in  1773, 
for  the  same  land,  to  Samuel  Clark;  and  a  survey  of  the  same^ 
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in  1803,  with  an  endorsement  ^  that  it  interfered  with  the  snr- 
rej  of  Potts,"  under  which  the  lessee  of  the  plaintiff  didmed. 

On  the  part  of  the  plaintiff,  it  was  proved,  by  the  deposition 
of  Jonathan  Stevens,  a  deputy-surveyor,  that,  in  the  fear  1813, 
or  1814,  the  defendant-applied  to  him  to  know  if  this  land  was 
vacant— sayings  that  if  it  was  so,  he  wished  to  purchase  it  from 
the  state;  if  otherwise,  he  wanted  to  discover  who  had  the 
office  title.  The  witness  informed  him,  that  a  warrant  for  this  ^ 
land  had  issued  to  Samuel  Clark,  in  1773,  which  had  been 
surveyed  in  1803.  ^  • 

On  the  past  of  the  def— dant,  the  following  depontioos  were 

raad^- 

N.  Hicock,  who  stated,  that,  in  1794,  one  Eickter  sent  a 
person  on  the  land,  to  build  a  cabin.  In  1793,  that  there  was  a  * 
sugar  bush  on  it.  That  part  of  Eickter's  family  resided  on  the 
land  in  1794.  In  1795,  Gibson,  with  his  family,  resided  en  the 
premises,  in  a  comfortable  house,  having  a  small  piece  of 
ground  cleared.  There  has  been,  ever  since,  some  peiaon  on 
the  land ;  and  there  is  now  20  or  30  acres  cleared. 

R.  Gough  deposed,  that,  in  1793,  Eickter  went  on  the  land, 
with  part  of  his  family;— in  the  fall  of  the  same  year,  Gibson 
bought  him  out,  and  went  on ;  and  there  has  been,  ever  since, 
some  person  on  the  land,— -understood  that  they  claimed  only 
by  possession. 

J.  Lewis  deposed,  thai,  in  July  1794,  Gibson  Imd  on  the 
land— had  a  good  house,  and  four  acres  in  com.  Gibson  bought 
of  one  Means,  and  sold  to  Dougherty,  idio  lived  eighteen 
years  on  the  land,  and  then  sold  to  Bowman,  who  sold  to  the 
defendant.  There  has  always  been  one  or  more  fiunilies  on  the 
land,  since  he  knew  it. 

The  deed  from  Dougherty  to  Bowman,  dMed  in  1810,  and 
fffom  Bowman  to  the  defendant,  dated  in  1813,  were  g^ven  in 
evidence. 

SUcey  Potu  was  examined  by  the  plaimiff^  who  suted,  that, 
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ill  1810,  the  defendant  applied  to  him  to  buy  this  land;  bat,  on 
account  of  Clark's  survey,  he  declined  selKng. 
This  suit  was  commenced  in  the  year  1817. 
Ingerwll  and  Baldwin^  for  the  defendant,  centeaSed,  Ist. 
That  the  warrant  and  survey  of  Clark,  ahowed  the  title  |o  be 
ont  of  the  plaintiff:  dd^That  the  plaintiff  was  barred  by  the 
Act  of  Limitations  of  this  state,  as. he  had  made  no  entry  on 
the  land,  from  the  year  1788;  and  Ihat  an  adverse  possession 
had  continued,  since  the  year  1793,  exceeding  the  twenty-one 
years  mentioned  in  the  statute.'  They  therefore  claimed  a  ver- 
dict for  MO  acres,  the  quantity  cooiveyed  by  Dougherty  to 
Bowman,  and  by  Bowman  to  the  deibndant.  They  further  con- 
tended, that  the  jury  ought  to  presume  a  conveyance  from 
C^ark  to  Eickter,  and  conveyances  by  the  different  persons 
who  came  Into  possession,  to  their  successors.    Cases  cited, 
I  PhHtp*s  Evid.   119.  3  Esp.  6.    Ballentine  on  Limitations, 
83.   4  Taunt.  16.   Cowp.  315.   3  Inst.  118. 

Tttghman  and  Sergeant,  for  the  plaintiff,  contended,  that  a 
possession  to  defeat  the  right  of  the  plaintiff,  by  tirtue  of  the 
Act  of  Limitations,  must  be  actual,  adverse,  and  continuing, 
under  a  claim  or  colour  of  title ;  without  which,  the  presump- 
tion is,  that  the  possession  was  net  ad? erse ;  and  that,  at  all 
•vents,  if  all  these  requisites  were  proved,  which  they  denied 
to  be  the  case,  still  the  defendant  could  not  protect  more  than 
the  land  actually  held  by  adverse  possession,  which  ough%  to 
be  designated.  Cases  eifted,  1  Johns.  Rep.  158.  3  Idem,  330. 
3  Idem,  388.  9  Idem,  163.  174.  10  Idem,  475.  Also,  Hall  v«. 
Powel,  decided  in  the  Supreme  CouK  of  this  state.  8  Cra.  339. 
3  Caines,  183.   8  Johns.  CaseS)  134. 

WASHiyVliTOJ^^  JtuHce^  charged  the  jury.  The  only  de- 
fence, seriously  relied  upon  in  this  case,  is  the  Act  of  Limita- 
tions; because,  as  to  the  title  of  Clark,  it  cannot  be  used 
against  the  plaintiff,  whose  title  was  perfected  in  tfie^ear  1 800, 
three  years  before  Clark'ii  warrant  was  even  suryeyed;  and 
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ttDca  tkbtj  ynn  wttet  libt  dale  «f 
die  wammt;  nor  vm  asf  put  of  tte  pmrhtm 
paid. 

Tht  SMftif  of  I  imilliwM  of  tiib^tatfc,  i%  in  w 
lamo  at  dwt  of  31  Ja.  I.  c  16;  aid  dedarea,  that 
aiiall  be  OMide  op  laad^  but  wiilda  tw^l^ -one  f 
tie  rigbt  or  tide  to  tbe  anae  dcaceoded  or  accmed. 

In  dhe  ooiutmctioo  of  botb  atacsiea,  k  has  alwaja  bean  beld^ 
that  die  actual  eatry  of  tbe  owaers  aa  mm  aaftanrj  to' 
dw  opeAtkm  of  die  lavt  unto  An  adval  advene 
taken  by  a  stranger;  fraHi  whicb  tiaey  and  not  bcfcw,  the  fi» 
mifatinn  b^jna  to  mn.  Tba  grant  of  land,  fay  tbe 
passes  at  once  to  tbo  grsntae  tbe  legmi  poasesMoni 
tbe  dtle;  vhieb  continoe^  until  bo  is  diatorbad  by 
adverse  poasciaion,  Tbis  waa decided  in  tbe  case 
Liter,  <  Crm.  229.    According  to  the  lav,  aa  decided  in  tbii^ 
state^  tbe  title  of  tbe  conunonwealtb  veaia  in  tbe  gfantoe,  upott 
tbe  rebini  and  accq>tance  of  bia  annrey ,  and  payment  of  tbo 
porcbaae  money;  and,  consoqucndy,  tbe  legal  p 
be  vested  in  bim  at  tbe  same  time. 
"^Tbe  adverse  possession  befiyre  mentioned,  most  not  only 
tinue,  but  it  must  continue  die  same,  in  point  of  locality,  dur- 
ing tbe  prescribed  period  of  Ume,  suffident  to  constatutc  it  n 
bar;  tbat  is  to  say,  a  roving  poaansion  fipom  one  part  of  a  tract 
of  land  to  aootber,  cannot  bar  die  ^^t  of  entry  of  tbo  ovner^ 
upon  any  part  of  tbcsUod  vbicb  bad  not  been  beid  adverself 
for  twemy-ooe  years,  altbougb  tbe  dUferent  perioda  of  pamei 
asn  of  tbe  separate  parcels,  aboold  amount,  in  tbe  wboie,  to 
tbat  number  of  years.    For,  it  i»  a  clear  principle  of  law,  tbat 
tbe  right  acquire  by  tbe  adverse  possession  of  a  disseiKHry  or 
of  one  wbo  enters*  or  rataina  possession  by  wpsng,  ean  not er 
entend  beyood^'tbe  limiu  of  the  particular  spot  to  wUch  baa 
occupation  ia  confined.    If  be  could  go  beyond  tbcae.timits^ 
there  would  dsist  no  other  to  cvcumseribe  bis  claim.  He  can- 
not resort  to  tbe  metee  and  bounds  of  tbe  tract  upon  which  ho 
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h9»  settled  (  bee»u»e  the  legal  poMesskm  of  the  OfwMr  eoiitf- 
iMteeii^afTeeted  by  the  tortious  tnttj,  except  so  far  as  the  ac- 
tual adverse  possession  has  disturbed  h.    The  legal  owner  is 
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0  constructively  in  possession  tff  the  whole  tract,  because  his 

,  ^tle  extends  to  the  whole;-^*  wrongdoer  oao  eli^m  nothhig  in 

^lielation  to  his  possession  by  eenstruction. 

•  Whether,  to  support  the  possession  of  a  person  who  enters 
without  title,  and'  who  encloses,  impfoves,  and  coHlVates  it, 
and  continues  the  same  peaceably  for  the  space  of  twenty-one 
years ;  it  is  incumbent  upon  him  to  show  that  «uch  poesesuon  .  ^ 
was  taken  and  continued  under  a  claim*or  colour  of  title  /  is  a*^  \ 
question  of  great  importance,  and  in  our  opinion,  of  no  small 
difficulty.   The  affirmative  of  this  qiikestion,  scorns  to  be  main- 

^     taioed  by  the  learned  Judges  of  New- York)  and  the  opinion  is        ^ 
therefore  entitled  to  our  highest  respect.     Our  own  mind  is 
'   not  decided  upon  the  point ;  and  as  it  is  not  material  to  the  de- 
cision  of  this  cf^e,  we  shall  express  no  opinion  upon  it. 

But  the  Court  is  perfectly  clear,  that  where  different  persons  ^ 
enter  upon  land  in  succession,  each  retaining  the  possession  for 
a  period  short  of  twenty-one  years,  the  last  possessor,  who  may 
be  the  defendant,  cannot  tack  the  possessions  of  his  predeces>> 
aors  to  his  own,  so  as  to  make  out  continuity  of  possession, 
sufficient  to  bar  the  entry  of  the  owner.  The  possession  of  A, 
the  first  occupant)  capnot  be  the  possession  of  B,  the  next 
occupfmt;  because  the  moment  A  quits  the  actual  possessioQ, 

« 

the  legal  possession  of  the  real  owner  is  restored,  and  the  entry 
of  B  constitutes 4iim  a  new  disseisor;  and  if  he  seek  to  bar  the 
entry  of  the  owner,  he  must  show  an  actual  adverse  possession, 
continued  in  himself  for  twenty-one  years.  There  is  no  pri- 
Tity  between  A  and  B. 

Neither  do  we  think  the  present  case  is  strengthened,  in  &- 
^Tour  of  the  defendant,  by  the  evidence  of  the  witnesses,  that 
the  several  occupants  sold  to  their  successors.     Nothing  can 
be  more  vagye  than  this  testimony.   It  does  not  state,  that  any 
conveyances  were  executedi  or  what  each  person  sold;— -whe*j 
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iher  it  wat  title,  powcwioo,  or  good  wiH;  or  whtih99^.amj  two 
of  the  talcft  were  sppticablc  to  the  taoie  ^ot.  ladeedf  what 
bad  anj  of  tliem^  in  point  of  tiiie^  to  sell  ? 

Not  ooljr  ifr  fui  advene.  posMaaan  to  bar  an  cntrft  to  be  cod^  ^ 
fined  to  tbe  particular  parcel  ao  oocupied,  but  some  endaDoe^ 
ahoald  be  g^Tco  to  show  tbe  localioo  of  such  parcel/that  it  m^  t 
be  seeiiy  whothev  the  eonliiHiltjr  of  poaaeasiom  during  ^^  wbde    ^ 
periody  waa  applicable  to  it  or  not* 

Verdict  for  filamtif. 
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I  . 

By  tlie  k^WB  of  Pennsylvania  the  |te|^8ter  of  Wilk  is  ft^tborized  to  take 

the  Probate  of  Wills,  copies  of  which,  with  the  wills,  under  his  seal,  are 

declaoed  te  bie  matters  of  record  and  gfood  evidence.    Tkis  authority 

'  extends  to  re-published  wills  and  codiiQi]s»  which»  in  reference  to  tfter  ac- 

.  ^fi|i>«d  laadsb  are  as  no»  vHk. 

The^saAc  evi^aee  is  ■eceosaiy  to  jwofe  a  re-pihfic«tiM»  m  a  pubfieriftoa ; 
.a^  pjxjali  of  svob  le^blicatioD  hy*  ^ne  witnefl^  will  mat  be  waMaettt, 

:J/H]K  plakttiff  idaimed  as  heir  at  law  o£  J(^d  £.  Allen,  and 
'^lyjBstablished  his  title  as  such. 

?  Th«  dafeodant  ^ai  the  biisbaiid  of  Susanna  Allen,  the  nahiral 
dlgl|ght«r  of  John  £•  Allen,  and  cj^imad  the  property  in  dispufo, 
under  the  williof  AHen,  as  tenadl'by  the  courtesy ;  hia  wife,  and 
the  chilcf  lie  had  by  her,  being  dead.  It  was  conooded,  by  tiy 
plakitiff's  counsel,  that  the  danse  in 'the  will,  under  ^hich  the 
defendant  claimed,  passed  to  his  late  wife  an  estate  of  inherit- 
ance; but  it  was  denied  that  the  wiU  operalid  on  the  property 
im  ^estipn,  as  it  was  acquirad-  aAtr  the  will  w|is  made* 

The  dala  of  tha  id|l  is  in  the  fSflr  1805 ;  and  the  property  in' 
dispute  was  canveyed  to  the  testator  oo  the  13th  of  June  1813. 
The  defendant  insisted,  that  the  will  was  rie-pubUshed  after  the 
above  period,  and  this  .was  the  turning  pcHiDt  of  the  cause. 

The  will  was  proved  by  two  of  the  suhacribifig  witnesses, 
on  the  2Sth  of  August  ISlS^hefore  the  Register  of  Wills,  and 
certified  accordingly.  On  the  lodlof  November  of  the  same 
year,  one  of  the  witnesaaB  made  oath,  before  the  same  ol&cer, 
that  the  testater  had^' en  the  33d  of  August  1813,  re-pubtished 
his  will  in  his  pfeaeace,  at  which  time  he  was  of  sotmd  and 
disposing  mind  and  memoiy.  Evidence  having  beep  given  of 
the  death  of  this  witness,  the  defendant  offered  to  prove  his 
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signature  to  the  oath  endorsed  on  the  will,  and  certified  bf  tbe 
Register,  which  was  opposed  bjr  the  f^aintiff's  counsel,  on  the 
gn>und  that  the  Register  has  no  power  to  receWe  the  probate 
of  a  rc'-^ubHc^iionj  but  that,  having  once  rec«Ted  the  proof  of 
jiuhlicatUmy  he  ^Nm/mnctU9  ojfichj  and  Ins  ceitificate  of  subse- 
quent proof  of  re-poblication,  was  no  more  than  the  certificate 
of  any  oth^  person,  end  conseqaentlj  inadmissible  as  evidence. 


WABUIimTOJ^^  Jmtictt  defivercd  the  opinion  of  the  Court. 
The  Register  is  authorized,  by  the  tar.  ef  Feoasf  Ivania,  to  te- 
celneche  prebme ef  wills;  and  oopiee^sncii  wiVennd  psnhims, 
under  the  puMc  seals  of  the  Cotiite,or  ofllees,  where  the  same 
shall  have  been  taken,  or  granted,  if  in  force,  are  declared  to  be 
matters  of  recoid,  and  good  eridence  so  prove  4lie  dtvisf  tketebf 
made.  • 

The  authority  of  the  Reg^ef  belq^  general  to  take  thepJ^ 
•hate  «f  wills,  extends  is  well  to  the  re<p«blicalion  ns.fn.  t|Kn 
publication  of  a  wiH.  The  wil,  in  relation  t#  after  acqoimd 
fvoperty,  is  a  nnw  will,  by  virtue  of  the'  re-publwatisD;  an&  the 
probate  belongs  tn  the  Register,  under  the  literal  ezpreasMna 
ef  the  law,  as  well  as  under  its  plain  and  obvious  meaning.  Fer,^ 
if  OQ  account  ef  tim  want  ef  a  Conit  of  Chancery,  to  perpetn* 
ate  the  tesdmeny  of  the  i^Witusus  to  a  wiH,  or  for  any  ethnr 
eauee,  the  probate  of  fhe  nM  before  thu  Raglster  wns  to  be  re- 
ceived as  evidence  of  the  devise  of  Innd,  tin  same  leaaon 
would  seem  4o  hate  required,  that  tfie  ro^hlication  should  be 
proved  in  the  same  way.  A  codicil  amounts  to  a  re-pubikation ; 
and  there  am  be  ne  doubt,  but  that  thettegister,  having  receiv- 
ed probate  of  the  will,  may  afterwards  nsceive  probate  of  the 
codicil,  wWch  does -net  dMftr  materiaUy  from  the  present  caae. 

But  the  mme  evidence  ia  necessary  te  pinve  a  re-puUicatioi^ 
as  the  publication.  >  The  J^oof  before  the  RegiMer  was  only 
that  ef  one  witness,  whicn  is  not  sufftciont,  without  furChnr 
evidence,  to  establish  the  re-publsca)lMw 

The  defendant  then  examined  twa  others  of  the  witnesses  to 
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the  will,  to  show  that  the  will  was  re-published  subsequent  to 
Ihe  13th  of  June  1812.  The  credit  of  one  of  these  witnesses 
was  powerfully  attacked ;  and  sMse  degree  of  uncertainty,  as  to 
the  time  of  re-puUicatioD^  accompanied  the  evidence  of  the 
^tber.' 

The  Court  stated  to  the  jury,  that  the  cause  turned  akog» 
tfaer  on  the  fieict,  whether  the  will  was  re-published  after  the  13th 
of  June  Iftl^'m*  not;  and  loft  it  lo  thena  to  weigh  tha  credit 
of  the  witnesses,  and  to  find  their  verdict  according  to  the 
^ondusion  they  nught  coihe  to  as  to  that  foct. 

Verdict  for  fikivmff, 

Peters,  and  Newcomb^  for  plaintiff. 
,  J.  &.  IngersoU)  for  defendant. 


^  • 
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Hon.  BUSHROD  WASHINGTON,  AMOckte  Jistiee  of  Ibe 

SoDfctee  CDwt. 
Hub.  WnjlAM  &  rENNINGTaN,  Distnct  Jiid^ 


Cbawpori>  ajid  M^CiMAM  v9,  Tbb  William  Purtr. 


A  Y«iaace  in  pleidiiigy  wliicb  weoU  be  frial  at  Cobmmmi  Iaw,  nmg  not  be 
■oinCouitiwbidi  tirotccAaccotdiiytoti>eChritJjLWj«atfacivieiwbidi 
gvrern  the  IbnDer  Cooi4%  are  aeldom  aypbcable.te  prooeedniga  m  the 
lattem 

Tbe  Coiii^  proceeding  under  the  Civil  Law,  wiO  not  aDav  a  partf  ta  be 
■urpriaed  by  eirkleiioey  mateiiafly  variant  from  the  eaae  atated  in  tbe 
pleadingB,  but  will  allov  an  Mftendmeati  yet,  if  die  itatement  of  tbe 
be  not  aucby  aa  can  mitfead  tbe  parly»  the  Cooft  will  proceed  to  a 


Centractsmade  witb  an  afien  enemj^  veJaiwfUt  if  made  is  a  trade  carried  od 
under  license  of  tbe  pnemment,  whetber  they  ariae  directly,  or  coUate- 
rally,  out  of  aucb  ficaMed  trade »  or,  if  tbe  enemy  witb  wbom  tbe  ooa- 
tnct  is  made,  be  in  tbe  boetile  country  by  lioeoae  of  tbe  gorcmment; 
or  if  the  contract  be  a  ransom  bond- 
Contracts  made  by  prisoaers  of  war,  in  tbe  eaemy'a  comtiy,  ftr  anboial- 

ence,  are  binding. 
A  demurrer  in  a  case  proceeded  on,  under  tbe  Civil  Law,  doea  not  pie||nt 
the  party,  who  demorred,  controverting  tbe  fiicts  confeaMd  in  tbe  demur- 
rer, and  corQpelling  the  oppoaite  party  to  prove  them. 
Ruleti  of  pleading,  in  Courts  of  Common  Law«  bow  ht  appicable  m  Coots 
proceeding  accordiiiig  to  tbo  Civil  Law. 
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Tbe'teCer  if  «»Ai0a4eftn  resMl,  in  fv  eneiny'vaduniiy,  »ft]r  hfpotiiecate 
<he  T^ifk  ftv  Money  advanced  to  Mtarn  t#  ^e  yiuM  States  9^  tboagh 
tbe  ori^nal  y'Qg/^  was  brokeaup  ]|y  cayfeow^and  the  pompiilKny  sal» 
of  tbe  Garg;^- 
In  a  libel  on  a  bottomry  bond,  the  UbeDant  is  always  expected  to  prove,  by 
other  evidence  than  the  bona,  that  the  money  was  lent,  and  that  t^e  re- 

'  {fain  were'  made,  and  materials  were  (iirniahed,  to  th^  amount  claimed  | 
«nd  tliHl  they  were  tteceaniy  to  enablcthe  vessel  to  petfcnn  the  voyage, 
or  for  her  safety  ».and  that  the  money  could  nst  t>e  ttfierwiie  obtaineA^ 
He  shqold  exhibit  an  aooount  of  the  items,  for  which  the  fiuida  weare 
pended,  with  the  usual  proof,  that  the  Court  may  judge  of  their 

,  cesn^. 

»        .  •       ■•  •        . 

IN  this  tfMe^  wlucii  was  heard  at  April  Tenn  1815,  on  plea'y 
t^BcatioD,  amk  ^mUrrar,  (aea.  1  Peters*s  Rep.  106,)  the 
Cofiicl  ovamiiad  thf  plea,  flud  ordeTe4  the  reapondent  to  an* 
vmtk  the  libel. 

The  respondent  afterwards  filed  a  number  of  pleas;  bat  the 
third  gave  rise  to  the  principal  subfect  of  controversy.  This 
plea  suted,  that,  at  the  time  jafttiiit  yanking  m^  executing  the 
said  auppoaed  instrument  aC  hypotheaalion,  in  the  libel  mentioii- 
ed,  the  Hbellants  were  alieaSf  bom  in  foreign  parts,  out  of  the 
allegiance  of  the  United  States,  and  within  the  allegiance  of  a  fb« 
reign  state,  viz.  the.  Uxiic^  kingdom  of  Great  Britain  and  Ire- 
lad,  and  no%  citkena  of  the  United  States,  1^' naturalization,  or 
otherwise;  and  that,  at  the  -aame  tine,  the  said  claimant,  owner 
of  the  said  ship,  was  a  ckinan  of  the  United  States,  resident 
within  the  same ;  and  that  the  said  master  was  also  a  citizen  of 
the  United  Stalpa — and  that,  at  the  time  when  tkfi  said  bond 
was  executed,  there  existed  open  and  public  war  between  the 
said  United  States^and  the  said  United  kingdom  of  Great  Bri- 
tain and  Ireland;  and  that  the  said  contract  b^g  made  be- 
tween alien  enemiea>  Ike  same  was  void|  8cc. 

To  this  plgai*  the  libellants  repliedy  in  substaniaa»  the  former 
plea,  replication;  denmrrer,  order,  and  decree  of  t^la  Course 
concluding  with  an^iverment,  that  the  matters  contained  in  the 
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former  pfea^wid  A^ctMid  tinrf  pics,  to  idKk  tUi 
tion  m  pot  in,  aie  tke  naae^  Ml  aot  difcrvK;  Md  IbjAt  kf 
mn  of  titfe  proceedingf  tfiyretaU,  the  respoodeiH  ii  barred  finnn 
denying  the  validity  of  the  said  contract  of  fa7pothecati<A. 

Upon  this  plea,  and  replication,  and  others  of  minor  import- 
ance,  ttia  case  was  argaed  at  the  last  terol,  and  it  was  conteqd* 
ed  by  the  respoodcat's  counsel ;-**- 1.  That  is  new  appii«ed  bf 
Ifte  eride^ce,  that  the  WiUiam  Penn  was  not-eoiployed  bf  the 
two  goremmenta,  as  a  cartel ;  nor  did  she  saM  under  m  Hag  of 
trace. 

2.  The  libel  charges,  that  the  hypothecation  bond  was  g^Tcn 
for  a  loan  of  money  upon  the  ship,  her  tackle,  and  freighi^ 
whereaa  it  iq^peared,  upon  the  foce  e£  tte  hond^  that  it  wae 
given  on  the  ship  and  tackfo  only;  end  the  h#drnce  shewiy 
that  it  was  not  for  a  loan  of  monejK,  bat  fof  repaivs  mede^  and 
materials  furnished,  by  the  libellants,  as  ship  carpenters.  Thesw 
variances,  the  counsel  insisted^  were  fotal  to  the  plaintifi'  reco- 
very. 2  Brown's  Civ.  and  Adm.  Law,  361.  JBor.  Rep.  369. 

3.  That  the  edBiissssn  ef  Ae  focts  staled  in  the  former  ie-« 
plici^ion,  by  the  demnraae  te  it,  do#»  not  preclude  the  rcapott* 
teit  from  now  denying  them,  eithei^by  plea  o^aa■wen.  6oop« 
£q.  331.  Mkf:  339,  240.  244.  3  P.  Wms.  94.  1  Ath.  ^SO.  % 
Idem,  284. 

4.  That  all  cobtraeU  with  an  enemy,  in  time  of  war,  af^ 
void«  Marsh.  741.  756.  1  Rob.  165;  the  Hoop,  the  Julia,  and 
other  cases  decided  in  the  Supreme  Court  of  the  United 


5*  That  the  bond  is  void,  b^g  for  advances  on  a  voyage 
different  from  the  original  voyage. 

To  this,  it  was  answered,  that  the  same  stQct  ridi^of  plesd- 
kig,  which  i^em  Courts  of  Common  Law,  do  net  prevail  Itt 
CourU  proceeding  according  to  the  foiass  of  the  Civil  Lmti 
and  that  varvmces,  unle^  ma^berial  to  the  iwsl  yislice  cC  the 
cese,  are  disregarded  by  the  latter  Ceuils. 
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-  '6tf  Tit'ttie  fbmwr  adiiil8rioi|>  tb«%  diU  ship  was  a  xaitel, 
ctmet  now  We  ^tracted.  *    - 

7/ That  thoogh  she  werar  nc^a  cattel,  atitt  this  bfpothecf- 
Uon  4rai^tr«ii  under  such  circuifiscaoces  of  Dec«asity,  arwiM 
render  \i  ao  exception  from  the  general  rule,  which  renders  ▼•id 
all  '^ofitraoca  made  wMt  an  enemy;  and  the  case  wai  r«sembled 
l»  that  o<  a  raoMmi  bond.  1  Ld.  Ray.  Wt.  Sack.  46.  3  Burr. 
1734.  Dough  696. 


*  WASMIJfG  rOJ^y  /utieej  delivered  tile  opinion  of  the  Court. 
This  is  a -MM  founded  upon  a  bottomry  bond,  executed  on  the 
13th.-0f  MpmX  1813,  at  Jamaica,  by  the  master  of  the  attp 
Wflfiam  l^Mm;  «ir*the  ship,  her  tackle,  and  apparel,  for  the 
Mtiyeeary  nipmkm  and  outAt  of^bo  ship ;  to  enable  her  to  per- 
'  ferm  her  Toy^ige  llrom  tKae-Mand  to  the  United  States. 

The  libel  states,,  that  the  libeOailU  did,  on  the  day  abore 
)  n^entionod,  at  9wei  Royal,  inHhc  i^nd  of  Jamaica,  lend  on 
bottomry,  OB  the  said  ship,  her  frttghi^  tackle,  and  apparel,  to 
the  masttr  of  the  sud  ship,  ^01,9110  VHi  4if.,  current  money  of 
Jamaica;  Che  said  poft  being  a  foreign  port;  afid  none  of  the 
owner8"^of  the  said  ship  being  aft  or  near  the  same;  thd  said 
captaistMAag  mherwise  unafals to  procure  the  ntcesaary  mo- 
neys, to  refit  and  victual  the  said  ship,  to  eompliQte  his  intend- 
od  voyage,  Ice.  8ec. ;  a  copj  of  which*  bond  ia  annexed  to  the 
libel,  as  part  thereof,  kc. 

To  this  libel,  ten  distinct  pleas  hare  been  filed ;  some  of 
which,  with  the  replications  to  them,  have  given  rise  to  the 
<)ue8tions  which  the  Court  is  now  called  upon  to  decide ;  and 
which  maybe  comprised  under  the  following  heads:— 

1 .  Whether  there  is  such  a  variance  between  the  libel  and 
the  bottomiy  bond,  as  ought  to  present  a  decree  passing  in  ia- 
.   vour  of  the  libelants? 

3.  WhedMr  the  contract,  being  made  with  alien  enemies,  is 
rad? 

3.  .Whether  the  bond  is  void,  upon  the  ground  that  the  ad- 
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▼aiicet  were  flttdey  not  Xo  eoMe  the  maeter  to  fteanliilf  his 
original  voyage  wluch  was  to  LisboOy  but  to  imarn  to  tte 
Vnited  Statea,  under  a  new  ceotract  to  bring  home . Anoerican 
^riaoners;  aa  appeara  from  the  pieadinga  and  the  evidence  to 
haje  been  the  caee  ? 

lat.  That  the  variances  pointed  out  esifUi  la  unqaeetionablei 
and  in  an  action  at  Common  Law«  it  may  be  adflaitted»they  would 
be  fatal.  But  the  Court  cannot  ao  eaaily  admk  the  application 
of  Common  Law  rules,  to  cases  existing  in  Couits  proceeiting 
according  to  the  fiMrma  of  the  Civil  Law.  To  uee  aa  exprea- 
aaon  of  Mr.  Justice  Story,  in*  delivering  the  opinion  of  the  *Sv- 
pieme  Court,  in  the  case  of  the  Adeline,  9  Cra.  dtfdiy  ^no  pio» 
ceedings  can  be  more  unlike,  than  those  inttpe  CoiiKs  of  Coi»* 
mon  Law  and  Admiralty."  lo  tliefoamer,  a  vadence  between  a 
written  inatrument  on  which  the  notion  jm  fbumlad,  aa  set  out ' 
in  the  declaration,  and  \im  instrument  itself,  though  a  prafert 
of  it  v\  made;  may  be  tahtn  advkntage  of  upon  oyer,  or  at -the 
trial.  But  in  the- latter,  the  materiality  of  the  v^iiaace  to  the 
oppoaite  party,  is  the  only  gfonad  upon  which  an  obfection  can 
be  founded.  'H  is  admitted,  that  the  respondent  ought  to  be 
infiMDied,  by  the  libel,  of  the  nature  of  the  demand  ta  which 
he  is  to  answer,  so  as  to  put  ii  in  his^power  to  meet  k  fairly,  and 
fuUj.  If  the  libel  should  not  state  the  case  with  sufficient  cerr 
tainty,  the  Court  will  not  suffer  the  respondent  to  be  surprise^ 
by  a  case  different  from  that  alleged,  but  will,  as  a  matter  oC 
cotttae,  authorize  amendments  to  be  made,  so  as  to  remove  the 
<^>jection.  But  if  either  party  has  made  a  mistake  in  aettjng 
out  tUs  case,  and  yet  not  such  as  could  mislead  the  other  party; 
the  Court  will  proceed  to  make  a  decree,  notwithsunding  the 
variance. 

Such  ia  the  present  caae.    The  libel  claims  ^^  freight  as 
hypothecated  jcontrary  to  the  tenor  of  the  bond.    But  then  the  . 
bond  itself  is  made  part  of  the  libel,  and  is  refiarred  to  asthe 
foundation  of  the  hypothecation ;  and  hy  this,  the  re^Kindeat 
was  apprized  that  the  freight  was  not  hypothecated,  and  could 
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notfM^rtliatM;  and  h«nmi'hftt9pevGciT^A«tlheme»- 
tiDn  0f  tteiwftghty  was  a  wimidm^  tb^yiuaior  wh<  ^wn  the 
tfbek  '    • 

.  A«  t«4h#  other  v^rianco,  tt  is  mtpitSif  iniiiMtteMl>lo  thtf  rotf 

IrtltitM^  the  controterf y ;  nevertbeless,  the  HHtella»ls  i^L  be 

pennitfeed  to  amend  this  libel,  if  they  desire  it,  so«b  to  pnMM» 

.  viK>re  ^mex  oerrespondence  between  k  aftdthe  case  tliey  m€mk 

to  prove.  % 

9d.  TMs  is  Me  important  question  iiwthe  cause.  Bet  beibre 
we  examhie  it,  fl  will .  be  proper  to  noti«»  awargvmeM  of  tfai^ 

'  -Hbellaitfli^HSbunftel,  intended  to  proves  that  the  eon%ideratien^ 

'4hU  piilRt,.4b  fneelnd^^d  by  the  decision  of  the  Court  at  the'fh^: 

mer  hefllrtni^;  4vi#h^verruled  the  plea  of  alien  enemy,  and-er- 

^glpied  the  tfTelbniknt  t^  ansfhi  the  libel.     We  understand  the 

.  argument  to  be,  thii  th^  demurreli  to  the  replication,  which 

I-  asterted  that  the  William  Penh  wa^  employed  as  a  cartel,  anC 
eilled  under  the  protection  ef  a^flhg  of  truce,  admitted  that 
Ihct ;  and  that  the  respoiident  "is^'not  now  at  liberty  to  centro* 
^^H  it,  and' again  to  rely  upon  the  plea  of  alien  enemy. 

To  this  argument,  the  Court  cannot  accede,  even  if  that  wer6 
the  case  now  before  it  for  decision.  Actording  to  the  prac- 
tice bf  the  Civil  Law  CoiAm^fl  plea,  whether  dMsory  or  pe- 
,  ^iwptory,  Is  merely ^RMided  to  put  an  end  lo  the  cause^nl  an 
'hifly  stage  of  it ;  to  aveid  tfte  expense  a^  delay  of  going  et 
large  hito  it,  if  the  Court 'should  be  of  v>pimon,  that  the  mat- 
ter pleaded  is  sufiicient  to  produce  that  effhef.  B\it  thd^inl- 
on  of  the  Court,  upon  admissions  of  facts  implied  from  the 
pleadings,  will  not  prevent  the  party  thus  making  the  admission, 
for  the  purpose  of  obtaining  a  decision  upon  the  law  arising 
out  of  it,  frem  controverting  the  same  fact,  and  compelling  the 
<llher  party  to  prove  it.     This  docfflne  is  exemplified,  in  the 

^tfery-day  practice  of  the  Court  of  Chancery.     If  the  defend- 
er 

^ant  file  a  pfea  in^har,  and  the  plaintiflT  set  it  down  ibr  argument, 
he  netesMirily  admits  tfie  truth  of  the  plea;  as  much  so,  ^$^ 
he  had  demurred  to  it ;  fo>  otberwise,  the  legal  effect  of  the 
Vol.  Ill,  3  Q 
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matter  flMitf  cooM  not  Ibe  dacided.  And  y«gif  ^|i#c|ilMibe 
altowed  iff  the  Confl,  the  \MamW  maf ,  notniilMHiding  h» 
implied  adiaia«on,  replf  to  the  plea,  and  deny  Che  tmch  of  tim 
Hacu  cofltaio^  m  it,  artd  put  the  dfiriwhnt  to  — lirNith  them 
hy  prooE  Saicilor'a  Guide,  343-4.  935*  GiiU  B^  IM. 
'OlMp*  £<^.  99%w  '    • 

'  The  reason  «f  tho  caee  juat  stated^  applies  with  <^^>|  §0^ 
to  the  present. 

Kotbli^  is  more  calculated  to  lead  to  erroiy^iiai  as  Miacri- 
minatcapplicalften  oHhe  rules  which  picTail  Ml  Comta  of  Com- 
mon Law,  'to  Courts  proceeding  according  to  the  4Mm  of  the 
CMI  Law.  A  demurrer,  forinstanceria  the  formm^  ia|nchi«l^ 
and  is  a  perpetual  bar,  if  judgment  be  agaipst  Ap  pa^  dcmuv- 
ring ;  but  if  a  defendant  in  Chana<l|  demurs  ahd  If,  is  oremriai^ 
he  may  afterwards  insist  tfpon  the  sftmojthing  by  hia  answes. 
Dormer  v«.  Fortescue,  3  Atk.  384. 

It  has  been  thought  pri|Mr  4a  make  these  ffsnstal  ohacwa 
tioas^respecting-  the  practids  of  the  Court  of  Btyaity,  that  thie 
objectiony  so  much  relied  upon  by  the  libellanta'  oagnsali  may 
be  put  to  rest. 

.  But  the  present  tase  steers  perfectly  clear  of  the  ohjection, 
and  would  4io  so,  ev«n  in  a  Camttmi  Common  Law.  The  matter 
of  the  plea,  wldch,  with  the  replicatiott^rmed  the  subj^t  qf 
inquiry  at  the  former  hearing  of  this  case,  was  perfect^  distinol 
from  that  cbntained  in  the  third  plea,  now  under  consideratiQik 
Tba#4\'a8  a  dilatorf  plea,  to  the  disability  of  the  libellaats  ta 
-sue,  upon  ihe  fact  asserted  in  the  plea^-— that  they  weae,  at  the 
Ume  the  suit  was  brought,  and  when  the  plea  ^iras  filed,  alien 
enemies.  This  is  a  plea  in  bar,  founded  upon  Jhe  matter  set 
^ut  in  the  plea,  that,  at  the  time  the  contract  was  coteied  into^ 
the  libellants  were  alien  enemies ;  and,  for  thai  reason,  the  cois- 
tVact  was  void.  The  facttf  stated  in  the  two  pleas  were,  thiei^- 
fore,  altogether  different.  This  opinion  brihga  into  Tiew  tie' 
replication  of  the  libellants  to  the  third  plca^  which  aaaerta  4^ 
invalidity  of  the  bottomry  bond,  on  the  ground  that  the  con- 
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tract  fTM  made  with  alien  ettenies.  The  repUMtiMh 
9f  oreklifi^  th6*%ar,  bf  aUeging  that  tibe  ^admg  was  Uceoaed, 
on  account  of  the  sanctity  attached  to  a  cartel;  or  bf  ataUng 
any  other  facta,  to  i»ithdraw  the  case  from  the  o^ration  ctf  thO) 
ganeial  r^e  of  law^  r^ed  upon  in  the  plaa^  rests  akogether 
upon'  the  sfeet  of  tbh  «kemurrer  to  the  replication,  put  into  th^ 
fifti  orighicllf ,  and  the  jdecision  of  the  C#«rt  upon  it,  as  mS^ 
vltot  to^e«lqi*a  the  defendant  from  p«ttiiig  in  this  plea..  Bu^ 
sa  the  Court  his  |uat  jdecided  that  the  respondent  is  not  pre« 
dwdsd  fiK>m  relfteg  upon  this  pl^,  it  ipill  be  iocumb^^  on  the 
liheUam,  V  he  would  avoid  Ihe  Ihrce  of  it,  to  witbdpww  this  vp- 
plieatiin,  and  to  file  another,  setting  forth  such  facts  as  hea|a|f 
think  sASciem,  in  point  of  lawy^if  th^y  ssist,  to  withdraw  tht. 
^'  ease  from  the  opsraititB  of  the  ^SMrai  rule.  Upon  the  present 
pleadings,  the  dtfeitemust  be  in  tmwif^ci  the  respondent  on 
ike  third  plea.  Bnt  the  llbsliaot,  ff  he  desires  it,  will  be  per- 
wiAtted  tommead;  and  as  the  phia#iiy  on  both  sidesy  sre  drawn 
wiitheut  a  vory  airict  observail^  of  nJniMallf  practice,  it  may 
he  best,  that  the  pleadinga  should  )io  ao  constructed  on  both 
aiiss,  as  to  present,  in  the  most  simple  fiMrm,  Ihe  points  intends 
ed  to  be  controverted.  This  will  probably  be  most  effcQIualiy 
acoomplished,  by  filing  tk  Btniwlibel,  setting  tarth  Ae  wjKrfe 
f  ease,  to  which  ploasrmay  be  filed,  stating  the  objectiims  $»  tlm 
recovery. 

HiSsng  dbposed  of  thsao  pieUminaiy-foints,  wercdise  tathe 
consideration  of  the  main  vqpMstion^— irhether  iAis  lpimfraif$f 
heing  made  with  an  Imemy,  is  void  ? 

The  geaenal  jmile  is  admitted,  that  contracts,  made  with  an 
alien  tumof^Mrt  void.  Such  is  the  law  of  nations,  and  of  moa^ 
if  not  of  all,  the  civilized  nations  of  the  world.  The  EngUah 
and  American  decisioi)s  are  positive  in  the  establishment  4if 
|hls  doctrine. 

/  .But  to  this,  as  to  moat  gonefti  rules,  there  are  exceptions. 

-  CoBtraots,  made  with*  Sn  enemy,  under  the  license  of  the  |pr 
veimnsn%  are  valid;  and  may,  in  certain  cases,  be  enforced  even 
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during  tkr^rarg  sad  tiiat  too,  mbmhtr  the  ceolfttfli  apiii  4i« 
Yectljr  or  eollatenlljr  oat  of  SQch  Uceoied  tnde.  So,  if  tli« 
jtnemfj  with  whota  the  otminici  is  made,  be  id  the  heatlle  cxmm- 
try  hf  licease  of  that  gofverameiit.  So,  a  euMom  hoed,  9veA 
to  an  eneny,  to  praaore  the  discharge  of  the  propevtf  a^ftt 
penon  of  the  eaptored,  we  bold  to  be  ¥«1j4l  Sech  was  4»cmM 
to  he  the  law  of  EofhiDd,  in  the  case  of  Ricard  v$,  BiitrnJmn, 
a  Burr,  I734raad  io  C<WDU  vm.  Blackburo,  D««gl.64l*  Sue!* 
lod,  is  tbe  law  of  other  tountries  on  the  laiiljuaK  of  EmaopSL 
We  are  aware  of  the  daniaioo  in  the  case  of  Ambon  ve;  Fiibar^ 
te  the  Eaeheqaer,  which  is  to  the  contrary;  Dongi  64%  note; 
ha$,  never  hariag  met  wiUi  a  fnU  report  of  tbe  case,  it  is  not 
^oaay  to  understand  what  were^the  particular  reasons  which  led 
to  that  deciaiaii.  Uow  &r  i^nm^  havt^  been  influenced  by  the 
sutute,  making  it  crimiDnleto  ^giYe  a  raimsm  bond,  which  had 
passed  prior  lo  this  decisfei,  bnt  after  the  ransom,  is  not  cleee. 
At  all  events,  it  was  a  case  ifccided  long  after  oar  Declaratian 
of  Independence,  und  open  afterifto  treaty  of  peace;  end  ia  thero» 
fore  not  to  be  eonsidered  as  authority  in  the  Courts  of  this 
oenntry,  to  as  to  dverrule  the  decision  in  Ricasd  vik  Ifftanhait 
u^ich  was  made  in  176S. 

There  ore  ether  eases,  whiihi  arevonsidered  as  oseepiMMai 
efen  in  England,  whens  tbe  general  rtlle  4s  upheld  with  const-i 
derable  rigour,  founded  upon  the  peculiar  necessity  of  the  case. 

Theeese  of  the  Mhdena  deile  Onade,  4  Hoh.  ia,  to  any  the 
leasf  of  ft,  a  ftry  libeM  reiaaatiouief  the  general  rule.  It  would 
seenn  from  the  modem  cases,  that  contracts,  made  by  prisoners 
of  war^n  the  enemy's  country,  have  been  suppcMted/  in  the  case 
of  Sparenburgh  v«.  Bannat yne,  1  Bot.  &  Pul.  16d,  Chief  Juft- 
titce  Eyre  observes,  that «« modem  civilisation  has  Intiwdueed 
great  qualifications  to  soften  tlie  rigours  of  war;  and  ellowa  a 
degree  of  intercourse  with  enemies,  and  particulariy  with  pn^ 
soners  of  war ;  which  can  hardly  be  carried  on  without  the  siA 
of  our  Courts  of  Justice."    The  other  Itidges  agaee*  with  Mm*' 

Recoveries  at  M$i  Priu9y  we  understMid)  are  common,  upon 
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coDtr«cl»  nude  with  tbe  emmf  bj^pfttoners  of  war,  f^poa  paoolt 
ibr  tlMif  fttbaUtenee.  Willisoo  v.  PatteopoDt  £asu  Tenn  ,1817, 
CX-P, 

'The  case  of  Ao^lm  vs.  Merehead,  6  Taunt.  337,  i»  that  of 
a  Ml  of  aschange,  drawooti  £ngland»  in  the  eneny'a  countc^i 
by  odb  Biritiah  nnh'^U  a  piisooer  df  war,  in.iilTOttr  of  anothei^ 
BtMih  aubjeet,  also  a  pnao^ef  of  war,  aatt  by  him  endorsed  10* 
an  alien  ^nemy ;  in  which  case  the  contract  was  supported.  It 
la  true,  that  the  dmrt  seem  to  rely  very  much  upKm  the  cir- 
comstaiiee,  thi^l  the  original  oontmci  wa8Alittw.^en  British  sub- 
jeeta.  But  it  is  impossible  not  to  percetre^  that  the  fight  of* 
th»  alkto  enemy  to  I'ecover  upon  such  bill,  after  the  return  of 
peaoef  was  founded  upon  a  new  oMkract  with  an  alien  enemy,  ^ 
by  ▼irtuo'of  the  endonMieaa;  and  4hat,  if  in  all  oases,  a  bill 
4iwwn  by  one  aubjeet  in  iivour  of'-another^  may  pass,  by  en- 
tbasement,  into  the  hamla  of  an  alien  enemy,  the  general  rule 
qf  law  might  bcriaiKreetly  anbverted.  We  underatan4t}ua  case, 
thBrefere^  aa  going  the  full  length  wi  estaMJahang  an  exceptton 
to  tho  genaitl  ruloy  in  farour  «f  paisonava  of  -  wart  in  the  •coun- 
try of^liie  eneaiy,  oantvaeling  for  necoasaMaa.  Chief  Justice 
Gibba  seeina  to  place  at  upon  this  ground ;  by  sayisg,  that,  ^\i( 
the  obfeeUon  couM  bo  snpparaad,  to  ita  flili  esteoti  many  of  our 
t^Saerafalckllow  salf^jaais  dataingi  in  France,  grail  have  stanr- 
^*'  The  fcaae  o^  Daubior  tf«.  Morehand,  «  Tanail;.  33S^  ia  t 
caae  tiim  the  lbrmer,.in  paiaciple. 

The  principle  en  which  thi%  doctrine  is  ^tmnded,  iavilrocigig 
supported  by  thedeciaianoftlta  Supreme  Court  of  the  Vniied 
States,  in  the  caae  of  Hailer  and  Brown  va.  Jenks,  3  Cra.  3 1^. 
fhat  wat  the  case  of  an  insuraifce  upon  a  cargo,  purchaaed  ai 
St.  Domingo,  by,  tbe  owner  of  aa  American  vessel,  which  had 
haeft  (breed  into  that  island  by  distrass,  and  was  compelled  by 
tfif  govemaaent  to  dispeae  of  her  outward  cargo,  with  the  pro*J 
c^|b  of  which  the  eafgo  Insured  w^as  purchased.  The  ob- 
jection asade  to  the  nH&f  ary  was,  that  the  cargo  so  insured, 
waapurchased  contrarjr  to  the  express  provisions  of  the  Norf- 
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Crawv ORB  AMD  M'Clbait  vb.  Thb  William  Pknit.  ' 

• 

A  vaiiaiice  in  pleading,  wfaidi  would  be  fiital  at  Common  Law,  Qiqr  not  be 
80  in  Couits  which  proceed  according  to  the  CiviULaw  \  at  the  ndes  which 
gorern  the  former  Couili,  are  seklam  ^»plicable4•  proceedinga  in  the 
ktteiw 

The  Courts  proceeding  under  the  CM  Law,  will  not  allow  a  party  to  be 
•urprised  by  evidence,  materially  variant  Irom  the  caae  stated  in  the 
pleadings,  but  will  allow  an  amendment!  yet,  if  the  statement  of  the 
case  be  not  such,  as  can  mitfead  the  party,  Ike  Com!  will  prooeed  to  a 
decree. 

Contracts  made  with  an  afien  enemy»  me  kwftf,  if  made  in  a  trade  carried  on 
under  license  of  the  government,  whether  they  arise  directly,  or  collate- 
rally, out  of  such  ficonsed  trade ;  or,  if  ^e  enemy  with  whom  the  con- 
tract is  m^de,  be  in  the  hostile  countiy  by  Uoense  of  the  government  ( 
or  if  the  contract  be  a  ransom  bond. 

Contracts  made  by  prisoners  of  war,  in  the  enemy's  country,  for  suboat- 
ence,  are  binding. 

A  demurrer  in  a  caae  proceeded  on,  under  the  Civil  Law,  does  not  pre||nt 
the  party,  who  demnned,  controverting  the  facts  confeased  in  the  demur- 
rer, and  con)peUing  the  opposite  party  to  prove  them. 

Rules  of  pleading,  in  Courts  of  Common  Law,  how  for  appficabk  in  Courts 
proceeding  tecording  to  tho  CiYil  Law. 
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TkelMKer  flf  a»AiMloftn  venel,  In  fn  etteBiy'»«taiftrf,  Any  hypothecate 
Ikie  Timi  ftr  noney  advanced  to  wtani  t*  4he  ynitad  States^  thoa|^ 
th*  original  vopipe  was  broken  up  l;iy  cuftam  and  the  pompvliory  sal* 
of  the  cargp. 

Jn  » libel  on  a  bottomiy  bond,  the  libeDant  b  alwajrs  expected  to  prove,  by 
other  evidence  than  the  bond,  that  the  money  waa  lent,  and  that  the  re- 

'  pain  were  made,  and  iMrtenals  were  iumiflhed,  to  tii6  amount  ehumed$ 
ud  that  tlicy  were  fteceHai^  to  enablcthe  veaael  to  petfbnn  the  voyage, 
or  Ibr  her  nl'ety  i,^  and  that  the  money  could  not  Ibe  •fberwiie  obtained^ 
He  ahould  exhibit  an  account  of  the  items,  for  which  the  fonda  wefe 
pended,  with  the  usual  proof,  that  the  Court  niay  judge  of  their 

,  ceaiity. 


In  Uua  Mse,  which  wm  heard. at  April  Term  1815,  on  plea'y 
^ifcation,  ami  demdrrvr,  (•€#.  1  Petera's  Rep.  106,)  the 
Coiict  overrttlad  th^  plea*  awl  ordere4  the  respondent  to  an* 
Sfre^  the  libeL 

The  reapondent  afterwards  filed  a  number  of  pleas;  but  the 
third  gave  rise  to  the  principal  subject  of  contiOTersy.  This 
plea  sutedt  that,  at  the  timejof  Ibf  «iakhig  an^  executing  the 
said  supposed  instrument  eChypotheoalion,  in  the  libel  mention- 
ed, the  Ubellants  were  aliens,  bom  in  foreign  parts,  out  of  the 
allegiance  of  the  United  States,  and  within  the  allegiance  of  a  fo- 
reign state,  viz.  the.  United  kingdom  of  Great  Britain  and  Ire- 
kd,  and  noi  citiaens  of  the  United  States,  by  naturalization,  or 
otherwise;  and  that, at  the-aame  time,  the  said  claimant,  owner 
of  the  said  ship,  was  a  citinen  of  the  United  States,  reaident 
within  the  aame ;  and  that  the  said  master  was  also  a  citiaen  of 
the  United  Stales— and  that,  at  the  time  when  the  said  bond 
was  executed,  there  existed  open  and  public  war  between  the 
said  United  Statcs»and  the  said  United  kingdom  of  Great  Bri- 
tain and  Ireland;  and  that  the  said  ccmtract  being  made  be- 
tween alien  enemies^  the  same  was  vokii  8(c« 

To  this  plea,*  the  libellanu  rofdiedf  in  substance^  the  former 
plea,  replication,  demurrer,  order,  and  decree  of  thia  Courts 
concluding  with  an'averment,  that  the  matters  contained  in  the 
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Tlie  maaiitrjm  the  mmmtt  fii  ike  mnwr;  and  bam  tfee 
of  bis  stafioa  at  Meliy  lie  has  aii«lMnity  to  mmtt  im* 
Ibr  the  emploTaiMit  of  the  ▼■icii  as  well  as  ««|^ai 
the  meaos  of  empkqiag'lMr.  His  daty  is  to  obey  the 
€»f  his  owner,  atid  la  act  with  fiddiif  to  bint  aad  witli  a 
to  bis  interest.  He  appiars  in  1I19  character  to  the  auiji, 
where  it  can  never  bo  known,  iPf  those  wlio  transact  busiBcas 
with  him,  what  may  he  his  piivate  instractions.  The  oooso- 
qnences  to  commene  would  be  disastrous  jndeed*  if  the  owwar, 
whose  ship  is  repaired  and  fitted  to  perioral  a  voyage  by  maafts 
of  advavoes  asado  in  a  fonifn  port,  could  reKere  bis  piopeity 
from  the  tecorkr  giT«a.oii  it  br  ti-  »»teis  b|  •mei^ig  «>d 
showing  that  the  Yoyage,  fi»rthe  performaaaeef  wldch  she  was 
refitted,  was  not  the  raal  voyage  wliflMhe  master  was  instract- 
ed  to  perform.  In  this  case,  the  vessel  was  captored^  and  car- 
ried into  tke  enemy's  country ;  and  liie  Mi|ninal  voyage  10  Uf^ 
bon  was  thereby  put  an  eod  to,  by  a  compnladry  sale  of  the  c«r« 
go.  The  vessel  wai^  vrieasad,  but  could  not  leave  Jamaka  opsti 
any  voyage,  without  coosiderable  «ipense  in  refilMi^  ndvie- 
tualliog  her.  What  was  the  master  to  de  ?  He  ooubi  have 
her  refitted,  by  agreeing  to  hypotbecaia  her  as  a  security  fisr 
the  advances;  but  he  is  told*  that  he  cannot  give  a  v«Ud  hypo- 
thecation, unless  he  will  agree  to  go  to  LiiAion,  at  great  expense 
•id  without  an  object;  or  will  return  empty -to  the  United 
States ;  although  a  freight  had  beefi4>ffered  him,  suf&eieHt,  per* 
haps,  to  co^r  all  her  expenses  add  outfits.  Is  it  passible, 
that  it  can  lie  in  the  mouth  of  the  owner,  who  would  alone  be 
the  victim  of  such  a  doctrine,  and  is  'benefited  by  a  injection 
of  it,  to  urge  this  as  an  objecti|p  against  the  validky  of  the  caa^ 
tract  ?  It  can  only  be  necessary  to  state  the  caast  to  ttefute  tlie 
argument.  The  truth  is,  that  the  authority  of  the  maater  ib 
hypothecate,  is  not  restricted  to  necessarias  to  enable  biav  to 
complete  his  original  voyage.  It  extends  to  the  obtaining  of 
supplies  necessary  for  the  safety  of  the  vessel,  and  to  enable 
Jiim  to  perform  any  voyage  which  he  1%  authorized  by  law  tQ 
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•  '«»4M^k0f  tiere  b^sig  no  ciAluaii^ii  tatween  li(fei^nd  t]i«  l«|der 

«•  to  kfure  the  i^r^r.    TIM  ^Ito  master,  in  th*»  caM,  irsis  au* 

.]Ql4rised,  andUM  it  mp  Ms  diil]|  to  return  to  Uie  tJoited  Sutes, 

«ader  any  legal  contract  intended^  S»  Uie  Adiantage  of  Bto 

'  '•waars,  is  iadsbkable*  « 

Another  ofajacdoai  wia  lukan  bf  the  riapimdenl's  coonte],  to 

the  atufficiency  of  the  evidence  to  prote  the  deht  for  which  tli^ 

fteurity  was  giveQ|  which  need  not  be  examined  yitil  t}ie  fin^ 

•     liearing  of  the  caMte.    It  fwiy  be  auffiiueiit  for  ihepreseot,.  to 

fl^H^e,  that  the  tibf^sBs^  u^fgn  a  hiMWirf  hoDd,  it  aluays 

expected  to  prove, by  etaMice etiwr tJian  tk*  boodiu^i  fha^- 

«he  moitey  ^  )ent,  br  tlie  repairs  emle  andmateriah  fii Adah- 

ed>  to  the  axneont  fbr  iriltch  the/veaael  ia  Mable;-*that  thef « 

^eae  neceaaaty  to  epable  iHer  to  perform  her  Voyage,  or  for  her 

,    «afety^  ted  eoiiM  no  otterwial^  be  obd^ned,  8ec.  *  He  ought  to 

'  -^ndAAt  an  account  of "tfoMi  kons,  witK  clie  usual  praofs  ti> 

'isupport  them,  tbat  fko  Court  aiay  judge  wiiotlfft  thoy  woit 

ttaceaaary  for  thoao  puarpoeei;  because,  mleaa  th^  wore,  tlm 

in«K<»  eyceedod  Ida  an^imtty  at  auch,  to  bind  the  propmty  of 

hiB  own^ra.  >"  <> 

'tke  parties  tlm  aaliodioinro  to  amend  the  pleadings,  which 
«ir«a'granted.   •  -       #  ai  "-^ 


R.  StocftsiDo,  and  M'Kean,  for  the  IftellantH. 
Grifiil|»  Mid<OOB,&r  ttio  respondent. 
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Leasee  of  Foitor  cft,  Jdiac. 


LsMn  or.  JouAH  Fcun-ES  ty«*  CLArrov  Joidk. 

A  oonvejraoce  ''to  J.  M.  and  his  genemtignt  to  endure  «8  Jqi^  as  the  wata». 
of  the  Delaware  should  ran,"  passes  no  more  than  a  life  estate. 

When  the  deAndant^  in  an  ejectment,  opposes  to  ^e  plaintiff's  Utle  a  Ml- 
perior  and  outstanding^  1il9e  in  a  tfaiid  peraon»  under  whom  be  does  ndt 

'    cMiim,  it  must  be  tuktlttkig  mid  mtMkt  and  on  which  tbe  sHMttd  . 
owner  might  KOov«r  in  ejectment^  if  fce  was  pkantiff*   If  iucb  a  tilie  il 

.    baifed  by  the  Stsitiite  of  JLiroitations,  or  by  *  s^fisoent  oML  Ae  defendant 
^cannot  avail  himself  of  it,  to  protect  his  mere  posaestton ;  he  bein|^  a  per- 
fect $tranrer  to  the  title. ' 

-  I 

In  the  year  1740^  JWta  Wdb  CTarflycd  hj  deed,  the  hoA  la 
4ia^t«,  lying  <ip  Jirew«JeriAp9  to  thi«e  ladiao  £hie^  of  wbOM 
Jacob  Mootes  wm  tb^Mirviviir,  ^  lo  ttenii  igad  their  genantioa.f 
'and  to  endQTe  as  lotig  as  the  wiieni  oC  ibe  Delaware  afaooU 
i'uiit"  according  to  the  usa^ie  of  Indiana. 

On  the  15th  of  June  1783,  Jacob  lAootoa^lj  made  h^lM 
m\\\  and  testament ;  and  l^i^by  detiaed  this  -land  to  his  three 
aHlldren,  Charles,  Mary,  and  Hannah  f  and  d^arted  this  life 
in  1784: 

Charles  Mootes  survived  his  siatera;  aad,  on  ,the  9Ui  of  Sep- 
•Member   1797|  he  duly  made  his  wflli   and  therehf  devised 
.the  land,  ^cept  some  small  )ota»  to^e  lessor  of  <he  plaintiff 
in  foe,  and  died  seised,  some  |jj|ne  in  ITWm  *       « 

-  The  defendant  set  up  no  other  tjMe,  oK^pt  a  Vm^>  made  % 
him  in  1806,  by  certun  cqmmiiffiEyne^,  apgpaelad  in  Ttrtue  of 
an  Act  of  the  legislature  of  New-Jerse^f  to  take  care  of  this 
property  &r  this  titi>e*of  Indiaoat  catted  the.CeiMaeo  lodiaiia^ 
saving  the  righM  of  all  petaottl  to  the  same. 

The  oause  tamed  principally  on  th0  validity  of  the  wiB  if 
CharleaJMgo^;.  ^Uch  was  remitt^  by  the  autrnpHfta  ih^ 
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J[%«Bee  of  Ff»t«r  w.  Joice 


Ovfiiiiiiift*  Coiifty  for  probade^  In  comeqa^nce  of  •  ca«M|  'lUitqf 
<ld  mi  behalf  of  thk  tfU>e  oimdiimd.  ProlMi|e*«is  r^&ed| 
|»t,'0tt  appeal  to  tto  sttrrogate-ftocarti,  the  deckiDn  i^  tlit> 
OrpbaOB'  CofQit  wiffi  rererseid)  atid't&o  wlli.iNt»4aif  ftdmitt^d 
Hi  probate. 

The  plaintiff's  cquMel,  «<lBr  MtaoKiiiing  oite  of  the  aohaeA* 
iDg  vitDesses-  to  the  wlH,  offered  to  read  tfie  deposition  of  an* 
•Hiier  aubscribing  witnete)  (sinc^ejdeotf,)  uken  in  the  Orphans' 
..Couttv  hi  the  trial  theret  a»«rel4a«  sAI  thp^Vidipoihioiis  fakenf- 
tt{KMi  than  occasion.  ^ 

it  was  contended,  in  sapporr  of  Una  efiieiice,  that  it  volt 
mXy  resulta  ftom  iRe  ptovisioRS  of  the  Act  el  Assemblf^  pees-' 
Odin  ISISy  Patt.  Laws,  p.  5 ;  but  that  it  was  the  uniform  prac*-. 
ikss^  m  the  state  C^ifrts,  to  r^ad  the  evidenco  given  in  the  Or- 
ffhaak'  Courts  tf'tlfe  will  was  finallf  adoMtted  to  probate,  ift. 
eases  where  ita  valnll|yE  eaase  iote  q«eatiomJn'ao  ejectdMnt. 

The  2d  section  of  tMa  tew  pwviitei^M  tlaitidl  wiHa  a»d  toa- 
taments  which  ahallvbe  madii  In  ^ritin|^l6gned  and  paUiahei^ 
by  the  testator^  in  presence  of  tfaito  snbscribing  wftnesses^  and 
re^fnUarly proved f  and  entered  upon  the  books  of  record  or  reV 
^ster,  in  the  properoffice  4S^  tbait  purpose,  shall  be  deemed*^ 
sufficient  to  devise  and  convey  any  lands,  &g.,  or  other  eatu^ 
viuftsoever  within  the  province,  as  effectually  as  if  the  teatadsr 
haii  conveyed  the  same^in  his  lifotirae;  and  the  hooka,  in  whic^ 
Ihey  are  registered,  ai»y  be  given  in  evidence;  and  ahall  be  «e'> 
-cepted  aaaufieienteviiaM^atall  times  and  places,  where  the 
-flaid;wiQs  may  be  requlsi|p>te  he  ipivjen  in  evidence." 
'  "Itin^  insi«Md,  th«x  the  Oeiiil  waa  to  decide,  whether 'tte^ 
will  had.iMw  PeguMri^  Pftnted^  and  rf^^ed,  so  as  to  g^ve  jh^ 
the  effect  of  a  fedtycfa—iiT;  wfiioh^ikoiilif  only  be  done  by  ex« 
amining  «l»  pMSf  ||mi  m  tb/t  Orphaoa'  Court,  upon  whkh  ift 
waaSnaUy  aitfiitdiit  to  pmhato^  th^  sinwgato-igeQend.  9mm 
iww  Atfeo,  Pemvttitg.  R«p.  39.  4  Bonn,  204.  Ut  Idem,  4a.  1  Gall. 
JI3S.  S  Day,  31^  *     »     . 

Tte^frf|»iB8ipii'  of  this  eyidl^nce  Wfts  FgrisMi  pHwiipnllrift 
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I  mhiwai  •#  the  mmthmit^  of  tjwt 
a^tfcU*l»tJ»cl9v,Is» 
■liftlr  MUrpraudoB  of  tlK  Id  Mrtkn'off  tto  Act,  if 
Co«rtt  IB  vhkb  the  ««Kdk)r  of  ilis  wll  k 

CMfftf  tbst  it  fl««r  k»  Mto  irtMlMr  Ite  «0  ttms  reg^Mf  fMV' 
4M  or  HOC    oSpfMM^  I0  }hc  vitiMiMy  winras  dc|wwiilip— 
Wum,tlioiiM  die    How  awid  h  te  dgaidwl  oBtbfetriil( 
#|ectraeii|^  wbetber  the  vfil  w«ft  regvlatlfpronKd  orwHf 
Ibe  depoMioiii  are  read  ?  Attd  If  tlMf  CMHt  be  rad^  tfM«  d 
^M  flo  proved  and  recorded,  canmyt  be  eqiuvalent  t»  a  conv^f^ 
aMC}  beeaaie  itnerer  can  b^  knovn^wbctberHvaaregviaii^ 
(tBired  and  regarded,  or  Qdt.   T  ■in  itii  i  aiii  ii  iif  imlniiM,  lliai  Iba 
•HdaBce  emi^t  to  be  allowed. 
PHmington^  J*^  traa  against  aHwimiig  tbe  iiliWiiii 
A  nomber  of  wiinessefl  weiv  tben  tBaoiBBd^  vftd  tbe  dVpiP- 
aMMw  taken  io  the  Ofpbaii#'€«liH  mA  iBidt  (alte  daftiid> 
a»t%  couDtal  ba?big  waived  the  ^biec#Df^)  vbi^H  preaentB^ 
Much  conthttlictory  teiilmmf^  aa  to  tbtf-Banqp  oi  llie 
aid  tbB  fiidnteM  of  Pott^r^  conduct  in  dbMiliii[flli»'w9k 
'.Tbe  only  qttMtktt  of  law  raiaed,  wdl*  wbettof  (bo 
Ai)ld  protect  bia  pcAaeaaiofiy  by  tbe  ovtitandiflg^tkla  in 
heka  of  John  Wella;  it  being  conceded  on  bc»tb  Mmff  tfait  tlHi 
e«iif«yaiE»  of  %94Q  paaaad  only  o  Bii  diJM»tiEi  t|lo 
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•  Tke  AefetidMii^J  cMnsfll  fditd  txpoa  tUc  eve  of  Rm  vH 
Mpvf  jr,  4  Biiw»  ^87,  te  W0lk  N.  P^  to  skow  thai  4fte  dd^d^ 
uitimftfproteqt  his  powessioa^  by  a  mibriitiBge^tstaQ^mg  title 
v^9L  third  perM»r«ii#  4iMl  tlie^f^atiff  !aB«i|  recoVet  «p«  the 
iMRftk  of  his  o«ni  tiMo. 
%  Thftt  the  wiy  of  l|po^  JKbolMi  pfUiieA  ctAf  aft  aaiate  ftir ' 
•  life  to  Charles  Mootea;  atidf  th«refer«»  1m  hod  tiot  stfeh  aH 
'  ijntaos  he  cooM  de«l80%>  the  laisor  of  Uio  pl«iiitiff«  . 
.  \ro»^e  plaiHrifl;  k-i^jftiyiwreirod,  that  Ul-virlhae  ean  the  do^ 
tetfl^t  sot  up  an  outstfcn^g  t^e  in  a  s^raftfory  to  defeat-  thir 
Mb  o^fectment^  aAloas  he  nhoyn  thaijie  himaelf  claiam 
tide ;  aad  tfaafc  the  {Haiotiff  may  focoTef,  even  upon 
pOiiaiahwii>  agaimtt  a  mere  intruder  or  disseiaqry  who 
^lOBAes  into  peaaetdon  withoot  a  coh>iir  of  titlia.    3  Wheatoai|: 
fft49  note.  1 1  Johna.  509.  3  Blac.  Gotn.  167. 
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.  WASHUsrOTrnTi  Ju%ne9.  l8t.  Afto  the  outstanding  Qttft 
•in  tho^hldrB  of  Wella»'  WilhMt  giving  any  opinion  as  to  many 
#f  the  cases  referred  to  in  the  note  to  3  Wheaton,  I  feel  no  difiH*^ 
ouKyiB  ^]phlg> that  wherever  the  defiibdant  opposes  tdlbe  plain- 
liV*s  Htte,  a. superior  putstandilig  lllie  in  a  third  person^  under,^ 
wfaoni  he  doe^  pot  clliim>  it  mu3t  be  a  stibiiating  and  availdble 

m 

iiticj  on  which  the  asserted  owner  of  k  might  recover  in  ejeet- 
ftent)  if  he  were  the  lessor  of  the  pli&itiir.  If  it  be  barred  by  tl|0 

I 

Act  of  Limitations^  or  by  a  descent  cast,  it  w6u?d  be  quite  ab- 
surd th  contend,  that  the  diAndant,  a  perfecli  stranger  to  that 
lllle,  «an  avail  himself  of%9  to  protect  his  mere  po^sessioo.i*-' 
l^at  is  preeiMi3i  the  preaieni  case.  Upon  the  death  of -Jacob 
Heotes,  ti^  HM,  th#tighi^  thb  land  reverted  to  Joho  WeUs, . 
0a  to  his'heira.  The  kitfly  of  ChtftMMootes  was  that  of  an 
ii)(tmden  aAd.  MvA'a^o  the  title  of  Wails.^  He  cendnued  m 
{^eaaion  unlll  Ms  death  in  17!^8,  when,  by  ibree  of  tlte  ^ 
section  of  tifee  A^t  of  lay^S/f^att.  Laws  6,  the  poaaestton  vest- 
ed in  thm  leaaor  of  t)ia  plaintiff;  the  deviaee,  (if  the  jury  siRMid . 
^tabHsh.the  wfllO  without  the  necessity  of  an  ottufib*«ntry,  A" 
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Leasee  of  Potter  m.  Joioe. 


Iftoiigh  aome  evidente  of  sach  an  enUy  Has  be«i  given.    Thift 
possession  continued  umil  1 806^--inore  than  iwoaty  years  a^c» 
.  ,tbe  entrf  olCbailes  Mootes. 

B«t  ev«D  if  litis  irera  not  the  case,  thoie  ins  been  an  advenr 
possesuoo  to  the  title  of  the  reTersiooer,  more  than^tw^ntf 
jearsr— ibAcieAt  to  bar  his  rigbt^iff  flfMry.  This  oiitstandto^ 
tft]e«  then,  cannot  avail  the  defendant. 

Sd*.  As  to  this  obfectiDn,  there  is  notUng  in  it.  It  may  he 
admitted,  that  flmmriil  of  Jacob  Moolea  passed  only  a1Ua«e£> 
late  to  his  son.  In  truth)  it  passed  nothing,  since  Jacob  did  no^ 
hold  adversely  to^  \ftit  under  the  fcversibner,  and  had  no^atalor 
in  him  which  he  could  devise.  Charles  Mootes,  on  tte 
ry,  gained,  by  his  mtmsion,  a  defeasible  estato  in  §b^  of 
ho  died  seised,  and  could  dispose  of  by  will;  anhfoct,  howevcui. 
to  the  better  tiUe  of  Wdls. 

Pettningtony  J^  did  not  cmiev  ii  the  opinion  on  t^  iEmt 
point.  i§ 

The  question,  as  to  the  valiciity  of  the  nill,  was  submitted  to     ^ 
the  jury  on  the  evidence.  « 

Verdict  fw  fUainHf. 

m 

Stockton,  Griffith,  and  Cox,  for  lessor  of  plaintiff. 
Ewiog,  and  L.  H.  Stockton,  for  defendant. 
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:  GiRcurr  couilT  op  the  unitSd  states. 


PENNStlYANIA,  OCTOBEa  TSEM>  1819. 


^  Hon,  BUSHROD  WASHINGTON,  AMOciate  luiCice  of  the 

*      BBK>B£<  '  Supreme  Cou^ 

^BOD.  SICHARD  t*ETERS,  District  J^adge. 


Craxo  «#•  Browk. 
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ActioD  on  a  bill  of  ezchtnge,  dravn  by  the  defendant,  in  fiiyour  of  the 
plaintiff,  at  New-Orleana,  on  J.  B.  of  Philadelphia,  in  1807.  The  de- 
claration contained  a  special  count,  on  a  new  promise  made  by  the  de- 

« 

fendant  in  1809,  to  pay  the  bill  if  he  should  ever  be  able,  with  an  aver- 
ment  of  his  ability^   To  this  count  the  defendant  pleaded  the  Statute  of 
•  Limitations. 

The  Act  of  thiB  AsBCttbly  of  Pennsylvania,  passed  in  18151,  mtliofizing  the  . 
i.  notarial  ads  of  notaries  public  to  be  given  in  evidence,  i»  not  obligaloiy  ' 

in  the  Cireuit  Court  of  the  United  States.  « 

Where  a  ptonuse  has  been  made  to  a  person,  who  was  not  the  agent  of  B., 

and  had  no  authority  from  him  to  pay  a  debt  due  to  fi.,  in  a'  (Hfferent 

manner  from  the  ori^nal  contract,  and  B.  is  not  present,  and  does  not  accept 

'  the  prondae;  B.  cannot  af^rwards  institute  a  suit  upon  the  engagement 

Where  a  pronuse  is  made  to  pay  a  debt  whqi  able,  and  the  creditor  does 

.  not  wut,  but  proceeds  immetfiately  in  the  original  obligation,  before  tbo 

defendant  had  abili^  to  pay,  he  cannot  afterwards  xeaort  to  the  promiaa  . 
.  n  of  parent  viiftn  able. 


1  HII^  was  an  action  on  a  bill  of  exchange,  dated  1 1th  Jidf 
1 807,  drawn  at  iNew^Prleans^  on  Janfes  Brown  &  Co.  of  Phi- 
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^  ^i?uir  ^  Brown. 

'  Melphviy  at  siMj,cla|»-afier  i^glit,  by  Ae  defefldaot»  Elij^i 
Bro«r%  in  forour  of  the  (rfainuff.    The  declarltioa  ccmtaiiis  the 

m 

usual  mmttj  couDta,  and  abo  a  count,  stating  a  new  promiaef 
]Bade%f  the  ietBoiaipt  to  the  plaiotiff  fo  iSOft^.to  pny  thia  bill, 
if  he  should  ever  be  able  to  do  so;  iiith  an  averment  that  he 
was  ablo  to  pay.  FleaSf  ^  all  the  couota,  fwn  m^mumj^itf  and 
to  the  count  on  the  Wl  of  exttiange,  non  aatumfisU  within  six 
y^ars.  By  a  written  agreement,  made  betweexk  the  counsel  oa 
each  side,  a  repUcsitioo  to  the  plea  of  tkp  Act  of  Limitatioys  ^^ 
dispensed  with ;  ond  the  pMntiff  was  peraiiued  to  give  anj 
legal  evidence,  to  prove  a  new  |proi0^  or  Ihs  ii|j||)|^lic  ability 
of  the  Statute  of  Limitatioost 

^Shoemaker,  ibr  the  pfadnti£P,  in  his  opening,  gMro  in  evidefico- 
the  hiil  of  exchange,  ai\,d' offered  to  read  the  orotest;  which  was 
objected  to  by  the  defiN)daot's  counsel,  on  the  gvouhd-that  thid  is 
mainland  bill,  which  r^^quiros  %o  upot^sts  and  ttwt,  tiierefevei  • 
the  protest  offered  in  evidence  was  inadmissible.  The  plaio- 
tiff's  counsel  acquiesced  in  this  objectiiNif  and  reliedsftsp^yoii 
the  Act  of  Assembly  of  this  state,  passed  in  1815,  authoriuiy 
the  acts  of  notaries  public  and  other  officers  to  |y  given,  i^ 
evidence.  But  the  Court  was  #f  opinion,  that  ^his  law  did  {)ot 
i^^ly  to,  nor  is  it  obligatory  on,  this  Court.  As  to  the^.q%^e!9)|m^ 
whether  xh»  i»  «x>  inlitod  bill  or  pot,  the  C^l^  w«s  not  ai^Ud 
'to  give  an  opinion,  and  gave  none. 

No^  proof  was  offered  by  the  plaintiP,  that  fhis  bill  was  pre- 
sented to  the  drawee  for  acceptauce,  or  that  notice  of  iia  oon-    « 
-  acceptance  or  non-payment  was  given  to  the  drawer. 

The  plaintiff  further  stated,  iu  his  opening^  tb^jib  suit  wijis 
i4pkm»nced  on  this  bill,  in  l^ov^mber  1313  j  and  a  ppusuit  WIP 
aufilsred  in  October  181S$  and  ob  the  oi^st  day  this  suitwtfp 
teistituted. 

It  was  proved  by  a  witness,  that  ih  the  yeair  1609,  ^0  de^ 
Aidant,  speaking  of  this  bill,  an^of  others  whilih  he  had  draij||^ 
ki  the  year  1  SOT,  on  James  Brown  &  Co.,  and  which  h^  beip 
tbhonoured,  said ;  thtt  he  was  not  then  »Uo  lo  pay  them^  M^ 
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Crug  98.  Brown. 


that  he  would  d«  to,  If  be  erer'^t  able.  The  ptt%m  to  whom 
thU  dedarifttion  was  roadfe,  Was  not  the  agent  of  the  plaintiff; 
Mid  h^d  no  irathority  to  iMke  any  negotiation  whatever,  with 
die  -defendant,  respecting  thie  bill.  Another  witness  stated^ 
tiikt  die  defendant  was,  hi  his  opinion,  able  to  pay  this  biH  hi 
the  year  1S16,  anil  afterwards. 

The  plaintiff  havki|^  closed  his  evidence  here,  th^  defiind- 
.tflt^s  counsel,  Joi^ph^K.  Ingersoll,  and  Chauncey,  moved  for 
irtiofieail  upon  the  following  grounds^- 1.  That  no  proof  hav- 
Ihg  been  given,  that  this  bill  was  at  any  time  presented  for  acr 
ceptance  and  payment,  and  notice  of  its  dishonour  given  to  the 
Mbodanti  the  plaintiff  cannot  recover  on  the  coUnt  on  the  biH. 
Iletther  can  he  succeed  on  the  count  upon  the  new  promise ;  be- 
iNmAw,  I.  The  defendant  was  no  party  to  it,  nor*did  he  ever  ac* 
.ifulesi^  in  it;  bdt  on  the  contrary,  his  first  suit  was  in  deroga-  ^ 
tion  of  it.     3.  The  suit  was  brought  before  the  time  when  the  ^ 
defeiid»it*s  ability  to  pay  is  proved.   3.  That  there  was  no  ex- 
isting debt  as  the  consideration  of  the  new  promise,  on  account 
of  the  want  of  presentation  6f  the  bill  and  notice. 
"On  the  effSier  side,  it  was- contended,  that  the  drawing  of  the  '* 
MR* created  a  moral  obligation  to  pay  it,  which  is  a  sufficient 
(Wfisideration ;  and  that  the  subsequent  promise  amounts  to  a 
waiver  of  the  defendant's  right,  to  insist  upon  proof  of  a  pre-  ,  ' 
^ntatioli  of  the  bill,  and  of  notice ;  and  is  also  mi  answer  to  the    ' 
Statute  of  Limitations  ;•— that  a  person  for  whose  benefit  a  pro- 
mise is  made  to  a  third  person,  may  sue  on  that  promise.    He 
dked  Selw.  N.  P.  51,  52.    I  Bac.  Ab.  271.     15.  Vin.  Ab.  119.    . 
pi.  6.   ST. iRbp.  T\Q.  3  Campb.  188.    5  Johns.  248.  365. 


WASHIJfQTO^^  Justice^  delivered  the  opinion  of  the  Court. 
If  the  plaintSF  give  any  evidence,  from  which  the  jury  may 
imply  facts  safiUcient  to  support  the  action,  the  Court  wffl  ne- 
ter  take  the  case  fh>m  the  jury  by  directing  a  nonsuit.  But 
if,  after  giving  the  fullest  weight  to  the  evidence,  the  piaintifF 
Is  not  eatitiedy  in  point  of  l«w,  to  a  vyerdict,  it  woald  be  a  snere 

Vol..  lit*  ^  .     .      :  '3  S  '     ' 
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to  dnct  the  plaialiff  «•  be 
U  ift  japoMMe  far  the  ^Mtiff  to 
jBthebaief  efihMy,  bccaweef  tfcc 
IbJit  k  vas  ptcscoied  far  acc^Caace;  or 
Bcoded,  Botice  of  its  dislioiioiir  vasal  SBf 


It  is  cootcodedf  tliat  tbt  snbaeqacaA  praoHPe  of 
ant  amoaBted  to  an  admoirledgflMoi  of  botk  tiwae 
to  a  waiTcr  of  any  adTsotsge  whiclmii^t  be  taken  e 
of  a  want  of  evidence  to  piore  tbeou  But  we  take  tbe  law  la 
be  perfacti jT  clear,  that  to  piodnce  these  conseq^caeeai  the  piw* 
mise  must  be  a  rafid  one  ;  must  be  dearij  made  owt  id  pioofv 
must  be  absolute  ;  and  should  appear  to  have 
a  fall  kooaiedge  of  the  iKts,  which  the 
impfiedly  to  adnut. 

In  this  case,  the  promise  was  not  made  to  the  p*p*T**^  nor  to 
his  agent;*— it  was  conditional,  and  might  therefare  be 
ent  with  a  denial  of  those  £u:ts;  and  there  is  no  eri' 
eYer,  that  the  fiicts  were  knoam  to  the  defendant ;  |iaili(n|ailj, 
that  of  the  non-preaeotatioD  of  the  bill.  The  piaintUTV  cflKy 
therefore^  is  not  relieved  from  the  objections  to  his  recovery  an 
the  first  countt  hj  his  subsequent  promise  or  dedantiBBi- 

As  to  the  count  upon  the  promise,  aaconstitttting  a  new  ooi^ 
tract,  tbe  objection  that  tbe  plaintiff  was  no  party  to  h^  is  fatak 
If  it  was  valid  to  bind  the  defendant  to  pay  whatev^  he  shouU 
be  able,  it  roust  have  been  also  oMigatory  upon  the  plaintiH 
to  wait  until  that  event  should  take  place.  But  this  was  clear- 
ly not  so.  The  declaration  was  not  made  to  the  plaintiff,  nor 
yet  to  any  person  authorized  by  him  to  assent  to  it,  or,  in  an|r 
respect,  to  bind  him.  It  was  never  afterward  aatified  by  tlv^ 
pluntifff  in  word  or  in  deed.  So  fer  from  it,  he  aflftnaied  mp 
cord  proof  df  his  dissent,  by  instituting  his  suit  at  least,  twa 
years  before  it  is  pretended  that  the  defendant  was  able  to  pay^ 
and  grounding  it,  not  on  t)ie  new  promise^  bat  qfon  the  origa* 
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cause  of  action*  He  caimot  now  be  permitted  to  aTail  him- 
Mlf •of  a  promiae  which  he  has  once  refused  his  assent  to,  be- 
cause it  #yi  now  serve  his  purpose.  • 
The  plaintiif  agreed  to  be  caBecL 


Shoemaker,  for  ihe  pUiintiff: 

Chauncey,  and  Joseph.  R.  IngersoR,  for  the  defendant 


<  '      w 


9(m  vEVRnrLVAifiAf 


Tfl»   UtfTTED   StATB*  V«.  AsTLKT 


B.  fc  L,  ptftDcn,  Win^  indebted  to  tiie  Cnited  Slates 
coled  a  bond  for  the  debt,  in  In 

to' 


to  be  bound  for  file  jajyoMaH  of  the 

biplb.    Tbif  actioa  vac  institBted,  (uMfeAilifai 

fignrrf  oTII.  k  L,  to  lecofei  from  tbem  the 

by  B.  t0  the  United  8late%  out  of  the  paitcmhip 
The  bond  it  not  evidence  of  m  debt  dae  by  B.  UM^ 

then ;  nor  of  n  dabedne  by  I.,  beenne  not  agae 
One  portiKr  caanot,  by  deed,  bind  km^aBfmtmei^  vnkaa  cDecnled  in  his 

pMaenetp  and  by  bb  cooaenL 
Ahhou^^fa  B.  k  h  trete  bound,  on  the  importation  of  the  goods,  for  Ihe 

duties  on  the  goods,  yet  tbc  bond  of  B.  is  not  admisoible  in  eridenee,  to 

prore  the  aoiount  of  those  dnties ;  because  ^e  bond,  aKbough  given  by 

one  partner,  extinguiabed  the  debt  for  vhieb  it  was  givca^  ni  aide  it 

Che  septfate  debt  of  B* 

This  w»  ».  lu^tion  of, MeMsaiu.  ^nn^mU,  for  moMf  tad 
and  received  by  tlie  defendsots,  to  the  vie  of  the  Uttltdid  9ttf«^ 
brought  in  the  District  Coort.  Upon  'the  general  issoe,  the 
plaintiffs  offered  in  evidencey  that  Samuel  F.  Bcadford^  sad  Mm 
Tnslceep,  were  indebted  to  the  plaintiffs,  in  the  aura  of  6^8M 
dolhrs,  being  the  amount  of  four  several  boBdSy  for  diitiaa  on 
the  importation  of  goods  into  the  United  States;  iMdk  bon^ 
bad  been  put  in  suit  against 'the  said  BnMMbrdy  and  Moaos 
Thomas,  his  surety,  on  which  judgments  were  regidariy  ob-  . 
tainrd,  but  on  which  no  executions  bad  issued;  and  propoaed 
further  to  prove,  that  the  said  Samuel  F.  Bradfi^rd  U  John  In- 

skeep)  trading  under  tbe  firm  of  Bradfcvd  k  Inaiieep,  not  hav- 

.  •  • 
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Bftry  1815)  iM^^.a  Voliuikt«if  aa^gfmenl  of  aU  their  estate 
mA  efecta  to  tke  ciefiuMJenftij  io  trust  for  theif  cfed^iMi  end 
t^  tbe  stid  &  F.  Hfedford  and  his  wife',  oo  thh  seme  4^fwai 
yWf  made  aaotJier  ass^n^seat  of  alF  his  aeparaie  estate  and 
ifciaim  to  1^  4«IMM%  i»  tmst,  for  the  heneat  of  hb  sejpa^ 
larte  e^  individual  ctwdkom  ae4  that  the  delendaetsy  as  ae* 
sHOHMet  had  aaftcient  assets  of  the  estateMid  effects  of  Brad" 

'faid  fc  l^^ee^  le  sMtisfy  the  dehl  due  to. the  United  Sutea 
«a  seM  hoods;  and  ihaiu  pn<Mr  t»  iaititi|lnt  the  said  action, 
iii»  mifit^  iheMof  waef^vetf  to  the  defendBBl%  who  refused  to 
lif^  the  4eid  4Aii  and  the  pWntilh  oflbred  ip  evidence)  the 
laud  ibet  honde,  together  with  a  eertain  power  of  attornef » 

'  hesyJugAteebe  nh  of  Jiilf  iSMy^he  said  bonds  having  been 
ediGecHfeei  hf  Ihe  said  Btediovd  and  Moses  Thomas;  and  tbe 

,  said  poiperof  a^ewrj haniag been  exec^ed  br  ^f^  John 

'  loslce^i  It  Saasiielf  «  niiiiMfciU  Thc»  ad«uiiatt  ef  theee beady 
in  evidence,  being  objected  to  by  the  defrindants,  theOowt  de* 
cided  llHit  thef  were  not  compeleiii  evidence,  and  overruled 
aihd  Mfeei^  them;  tfiA  thefurj,  under  the  direction  of  the 
Judge,  found  a  verdict  for  \ie  defaidants--«to  which  decision 
md  diaeetMif  the  plaint  iih  filed  n  hill  of  ownptsens^  stating  aU 

'  thr^abewre  nsetier* 

ipdiJBWiirt^  wpm  tieatene'eesAGt,  havanf  been  entered  for 
iteMMHlwia,  the  £nae  VMA  broni^t  by  tha^ptomtiffs  imp 
Oenalf  kf  -wrkef  errar. 

The  penrer  of  ^ttovnef  reiBceed  to  in  the  above  bill  of  except 
tmm,  hetm  dsite  pisov  to  Ili0  fianr  bonds,  and  is  executed  by  Sa* 
mnel  F«  BradfbedJt  iahn  InsknepysnMl  is  in  the  foaowinglvotdas 
««Sne(W  ell  me%;&«.  tlurt  we  the  snhscnbers,  kc  tradmg  under 
tl»  tian  of  Sendfond.lc  ioadteep,  mutnaUy  authorise'  and  em*^ 
poenr  each  oAce,  foeni  time  to  time,  in  onr  several  and  m^ 
speotlve  nmiiea,  in  sign^  aenl^  asMl  dcAieec  bonds  at  the  custom- 
hottsei  Iflfinhf  ^ageeehag,  joiml]i<imd  senwmiljr,  to  be  bonnd  for* 
the  peymen^ef  dleneh  tands^witii  like  reinedl^tf  aiid  effects, 
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m  tf  ve  had  itfCfJIf  Mgned*  scaled,  asfl  ikKiiud  tke 
The  bondh  far  the  amount  of  which  daa  suit  was  fanra^t,  am 
^«ted  hf  Samuel  F.  flndfafd,  in  hit  cmm  aame  enlf ,  and  hf 


WJtSBIMGTO^j  JuHictt  d^reredtheopiiiioD  ofdieCoiitt. 
The  case  upon  .whkh  this  action  is  fannied,  is  stated  in  tiw 
hfU  of  exceptions,  and  is  as  follows:  Brsdfoid  fc  Iinkeep,  b^ia» 
hid^ited  to  the  Uviled  States  in  a  ccttaln  sqaa  far  dudes,  kmt 
several  bonds,  far  the  amount  of  the  aame,  were  csEecnted  bf 
Samuel  Bradford^  one  of  the  paitners,  in  his  individual  and  a^ 
parate  capacity,  and  by  Moaes  Thomas,  his  surety;  aid  bein^ 
unable  to  pay  all  their  d|Bhts,  Bradford  &  Inakeep  made  an  as^ 
aigmnent  of  all  their  estate  and  eilbcts  to  the  dafoaimtt,  ivr 
the  benefit 0f  their  creditors;  fhHn  which  eataia, Ihe^dcfcnd- 
4ait8  received  a  suAckocy  to  satisl^the  said  bottds;  hutrefiisedt 
upon  demand  made  bf  the  plaimilti>  to  pay  the  same;  and  the 
only  question  for  the  consideration*  of  this  Court  is,  whether 
tibe  Court  bdow  ought  to  have  admitted  these  bonda  to  be  g;iv- 
en  in  evidence,  to  prove  a  debt  due  by  Radford  fc  fcaibeep,  in* 
by  Samuel  F.  Bradford,  (o  the  United  Sutes  ? 
,  The  ofajectien  made  to  the  admission  of  this  evidence  i% 
Aat  they  are  incompetent  to  prove  a  debt  due  by  BrndHbrdi; 
loskeep,  bHBouise  they  were  not  ezacnted  by  them ;  and 
^ueotly,  the  dofaodants  cannot  be  diarged  as  feceivem  of 

,ney  belong^g  to  that  firm,  to  the  use  of  the  Unitsad-Statea.  1^ 
io  point  of  law,  the  premises  be  correct,  the  condnMi  un- 
questionably is  so.  The  question  then  is,  wheth^  these  wesre 
4he  bonds'of  Bradford  8c  Inakeep  ?  The  aflkvnative  is  cenimi* 
•d  for, 'by  the  counsel  for  the  United  &ates9  upon  the  Miow- 
ing  grounds :  1st.  That  one  partner  has  a  gnaend  autborily  to 

^  hmd  his  co-partner  by  deed;  and  if  not  ap^  then,  3d.  Saoanel 
F.  Bradford  was  authorized  to  bind  hb  co  partner,  by  vhftaeef 
the  power  of  attortiey  mentioned  m  the  faitt  of  eKsapHnni 
The  first  ground  cannot  for  a  aoD9ca$  be  maiDQdMds  and 
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«r«9k  tlie  coiuiBel^  who  tiated  it»  did  not  apfMSar  to  have  mnGii 

confidence  in  it.  There  is  not,  it  is  confidentily  believed)  a  so* 
^itltfj  case  x»  b^  fgo^  wbkh  si}i>iions  the  doctrine,  that  one 
fwrtaer  oi^  by,deed»  impose  a  dM^rge  upon  his  co-|»ertDer; 
aii^  the  authoritlea  to  the  contrary  are  numeroosaBd  jiositive ;. 
HanMOB  V9.  lackSQ%  7  T^bos  Rep.  3Q7.    Greer  V9.  Beals,  8 

Cainest  S54«  4  Bac.  60a.  Tit.  Merchant. 

It'is  tniey  that  cMie  partner  may  rrtlease  a  partnership  debt| 
so  as  to  bind  his-co-partner^  but  th)a  pvocipads  upon  a  general 

fmA  well  eal^iished  princ^le  of  law»  Uiat.  a  release  by  one  joini; 
crediier  bars  the  other;— -the  releasf  is  a  satbfaction  in  lavt 
.  mA  is  equivalent  to  a  satisfiBetim  indeed.  Ruddock's  Case.   6 
Co.  Rep^  a5.   3  Rolls,  Ab.  411. 

d.  Xhat  one  partner  may,  by  a  power  ef  attorn^,  authorise 
tiiBS  otftMr  to  ece^ute  a  deed  in  his  name,  or  in  the  name  of  the 
oo*partiiefs^p»  is  not  to  be  doubted.  Indeedt  without  such  a 
power,  one  partner  may  bind  the  co-pntaersMp  by  a  deed  exe* 
euted  in  his  own  name,  and  in  ^at  of  his  partner,  if  it  be  done 
in  his  presence,  or  by  his  authority.  4  Term  Rep.  Bell  x^s. 
Bonstenps.  3  Vez.  Jun.  578. 

In  this  case,  it  must  .be  adm|jtted,  that  &«dlbrd  was  fully 
authorised,  by  the  power  of  attorney,  to  bind  his  partner,  hf 
•flaciog  bis  si^Mture  and  seal  to  the  bonds  hi  question  \  and  if 
hfiphid  done  so,  the  case  would  have  admitted  of  ■»  doubt.  But 
he  has  not  thought  peeper  to  execute  the  bond^,  either  inthA 
name  of  the  co«partnership,  or  in  the  sepairate  names  of^Rb 
pavther  apd  himself;  and  the  bonds  are  therefore  the  separate 
bonds  of  Samuel  F.  Bradford ;  aa  mi^ch  so  as  if  the  power  to  bind- 
his  partner  had  not  been  given. 

It  was  in»sted,  indeed,  though  somewhat  indirectly,  that  the 
power  of  attomey  joontained  an  «^reemeiit,  by  each  partner,  to ' 
be  bound  by  any  bond  which  the  other  might  execute  in  his 
own  name.    This,  is  by  no  means  the  fair  construction  of  the 

.  instrument.     It  authoiiaes  each  partner  to  execute  custom-, 
bouse  bonds,  not  In  his  own  nam^,  which  wouM-havc  be^n  vs^^ 
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less  and  absiird,  Init  fn  th^r  several  and  rMpective names;  dMft 
is,  in  the  names  oCSamiiel  F.  Bradlbrd  and  Jolm  Tndleep,  and  not 
in  th«  nain^  of  either.  Tiie  affeemcDt  to  be  boitnd  bjr  Itonds 
so  executed)  was  cettaifilf  an  ttnttectstety  rtiydatkwi ;  Mt,  ne- 
^eithelessy  tlie  insertion  of  it  cannot  control  the  plain  construc- 
tion of  the  words  which  grani  tlie  autfienty,  MeiUier  are  we 
prepared  to  admiti  that  an  agreement  between  Ptadfoi'd  and 
Inslceep,  that  each  wonld  be  bound  to  pay  bonds  executed  by 
the  other,  alone,  wo^  nMe  such  bonds  Ae  deeds  of  the  paity 
who  did  not  eacecute  the  bonds.  This,  however,  is  a  point  not 
necessary  to  be  decide  ni  this  case. 

But  it  is  contended,  that,  notwithstanding  these  bonds,  Srad- 
ford  and  Inskeep  were  bounds  as  4n»porters  of  the  goods  ^pon 
which  the  duties  arose^  to  pay  the  tame  to  the  Unit^  States ; 
and  that  the  bonds  ought  to  have  been  siAbred'  to  gb  to  the 

'  Jury,  as  evidence  of  tbearaotint  of  the  debt  ibr which  ^hey  were 
so  iiabte.  IVf  thfe  argument,  there  b  this  conclusive  answerf*-*> 
that  die  bonds,  being  given  by  one  partner  for  a  partnership 
debt,  extinguished  the  simple  contract  ddit,  due  bf  the  co* 
partners,  as  importers,  and  teade  it  the  d^t  of  Bradlbrd  ftlone,*' 
who  executed  them.  We  entirely  concur  in  the  opinion  of  the* 
Supreme  Court  of  New-Tork,  in  the  case  of  Tom  t?«.  Obod*^ 
jich,  2  Johns.  SIS.  The  reason  upon  which  the  doctHlie'  li 
founded,  is  obvious.  The  bond  is  dearly  obligatory  uptm  ikb 
.partner  who  executed  it;  and  is  tfaerefhne  ah  eattingniuhinim 

vdi^the  simple  contract  debt  as  to  lura.    A  joint  action,  Aere^ 
fore,  to  recover  on  the  originti  dd)t,  could  not  be  supported 
against  both  partners.     Neither  could  an  action  be  mttntained 
against  the  partner  who  £d  not  execute  the  bond,  becanse  be  * 
lias  a  right  to  insist  that  his  partner  should  be  joined  with  hfan 

•  in  the  actbn;  of  which  right  the  creditor  and  the  other  partner 
cannot,  without  his  consent,  deprive  him.  ft  Is  precisely  like 
the  case  of  a  release,  which,  if  given  to  one  joint  debtor,  dis- 
charges both.     A  bond,  given  for  a  simple  contract  debt,  ope* 

-  as  1^  release  of  thftt  debt)  and  crei^tes  another  of  a  superior 

. ,        •      •         •    •  * 
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tfpitiyy  frittch  cam  beiflOforced^^MiIy  agaimt  the  person  who  mx^ 
•cotied  the  bond. 

.  Tbf  eaie  of  the  Uniwd  St«iuea  v«.  LymeHi .  i  Mapon's  Rep» 
1^  does  Qot'contnulist  this  doetmei  even  m  opplieil  to  cus- 
tomj-hoine  ^boiids;  aad  we  anbecfibo  eoitrelj  to  ^  detkiaa 
made  io  th«t  caee.  Thete^  tho  booll  for  the  duties  was  ghreiii 
by  a  purchaser  ftom  the  importerf  after  the  importation  waa 
«DDK|ilfit«t  and  had  fixed  the  importer  .with  the  debt.  The 
%BBd,  therefore,  wasv^ren  by  a  stravi^r  lo  the  oiigiriai  con^* 
WhiU'r  audit  is  a  cle%r  principle  of  lawt  that  a  simple  contract 
#bt  jfli«ot  extingttishei  by  a.hifher  socuiitf 9  afterwards  givea 
I7  aihird^person;  uidess  where- it  is  dope  in  pursuance  of  an 
agreement  made  at  the  time  when  the  original  debt  was  cre- 
ated. 

It  is  truoy  that  the  learned  Judge  intimates  an  opinion,  that 
a  bond  given  ^  the  importer  himself^  wonld  not. extinguish  the 
etl^al  debt;  but  he  gives  no  positive  opinion  upon  the  point; 
aady  notickkg  the  case  of  Tom  ve.  QoOdrieh,  he  observes  mere- 
Iff  that  the  doctrine  it  establishes  may  adndt  of  some  doubt; 
hst  that  in  that  case,  it  was  unnecessary  to  consider  it,  as  the. 
ease  he  had  to  decide  was  not  that  of  a  partnership.  And  he 
casKlodes,  by  considering  the  bond  given  by  Lovejoy,  only  a* 
Ihe  security  of  a  third. p^son,  for*  the  proper  debt  of  the  im- 
porter, which  would  liot,/itfr  «r,  extinguish  it ;  and  most  un- 
quostiooahly  it  wes  no^nE^rethan  a  collateral  security. 

Agaio,  it  is  contended  on  the  part  of  the  United  States,  that^ 
dthough  this  bond  might  not  be  proper  evidence  of  a  debt  due 
by  Bradford  %c  Inskeep  to  the  United  States,  it  clearly  constitut- 
ed a  debt  of  Samuel  F.  9nulfor<i;  out  ei  whose  sq»arate  estate^ 
in  tlie  hands  of  the  defoadants,  his  trustees,  the  United  States 
were  entitled  to  be  paid  the  amount  of  these  bonds,  in  prefer- 
ence of  findfard's  other  creditors. 

To  thia  argnment  there  are  two  objections.  The  first  is,  that 
the  bonds,  as  the  bonds  of  Bradford  alone,  were  merged  in  the 
judgment,  stated  in  the  bill  of  exceptions  to  have  been  obt«ned 

Voim  in.    '  *  3  *     '        . 
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ThS  U|aTB]»   StATSI  V«.  P«T8»  WlX.TB£E«Eft. 

Tn&tnieiit  fof  manskaghter,  oommitted  by  the  master  of  an  American  mer- 

dwil  afaxpi  on  a  aeaman,  in  tbe  Hver  off  Wampoa  in  China. 
Ifc  —n  wy  qpp«w  ftrce  to  §at^  fai  iefenoo  of  MiaeH  Iris  ftttii]y»  or  pi»> 

poi^fOfliiiit  oni^,  wImi  rmbmI^  <0tt4eovoQi%  ^  mprae  or  tiqImnc^  Ift 
..  commit  a  ftioay.    Tbeinleiiiof  ^perBOAreaiatcd»miiitbolooommil 
,  a  feioiqr.  br  the  kaiiiig  win  not  be  Juati^ 
^o  words  or  geatnres^  however  initating^  will  justify  the  kiUiiig;  althoii|^  , 

th^  nay  reduce  the  oflTence  from  murder  to  manslaughter. 
Tbe  inteAt  to  commit  the  felony  most  be  ef^patent-^^tte  damage  mlut  bt 

imminmit  nA  the  wrimmce  used  neeeaamf  to  avert  flie  damage, 
ne  iMPoaetulor wil  piw^  jllmft  tbe  blows  censed Oe dealii i  butif  bA 
•  proves  tlMfctlui  blows  were  givcA  by  a  dangeiootweafMH^wvielU^^ 

bfiosensiMGlyer  other  stem^t^mptora^aDdsooA  afterwards  by  death  I , 

this  is  sufficient  to  impose  it  on  the  eecpsed^  to  show  that  the  death  wse 

oocasioBed  by  some  other  caose. 
"Quete,  Whether  this  offence^  which'  was  committed  on  a  river,  was  whhio 

the  JorisdietiOQ  of  the  Clrctiit  CoQrt  of  the  tJnIted  States,  accoidiqg  to 
'  fk^  piwirtom  gf  ti^  Aottf  Oftagrsss. 

7ll|l  ^nm  «n  Indictaiem  ageimt  tiie  defettdint,  Ibr  <ho  math' 
'<hwgiiii#<tf  one  Peters,  m  ttiartncT  on  board  the  ship  Beniamfai^ 
>uaiii  eeduiiwd  by  tlie  defeadapt,  the  master  of  the  said  ship. 
The  oftiite  was  charged  to  haTc  been  committed  on  board 
«(f  this  tesaely  an  AmencaD  botlvai,  en  tlie  high  seas.  The 
enridence  was,  that  at  the  time  the  offence  is  charged  to  hate 
%eea  ootftiidtUdy  tire  dhip  lay  at  anchor  in  the  river  Tigris,  off 
Wampoa,  ioiM  yards  Aom  the  shore,  la  four  and  a  half  &tbom 
water,  fourteen  ottlea  below  the  city  of.  Canton,  and  thirty-five 
eaUea  above  the  month  of  the  riverj^that  ai  this  place,  and 
higher  up  the  river,  the  tide  ebbs  and  flows;  and  in  very  dry\ 
seasons,  ^  waler  io  s«lt;  6ot  «t  etker  times  it  is  fresh,  Ud 
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ttaft  vfWfflf  take  n  water  tlMfc»  fiir  tkdr 

thne  are  Chmeac  farts  at  the  aaoaik  of  the  rivar,  as  ead 

which  cmirdy  ooauBand  it;  the  rirar  Bot  innwwHn^  half  a 

Id  width  at  the  sooth,  md  rttuamg  the  aaae  width  ai  Warn- 

poa;— that  a  Chiiiese  coHimi  huaae  ntkttr  is  taken  oo  haairi  at 

ane  of  these  forts,  by  fiirei^  Teasels,  to  iirweot  aaagglai^. 

An  ohjectioo  was  made  hf  the  defendant's  winnaflj  to  the 
jnrisdictioii  of  the  Court;  and  this  conautoted  the  aalf  pont 
of  law  whieh  was  nnch  controTcrtod.  The  material  parts  aff 
ihe  evidence  relating  id  the  ofcnce,  aa  charged,  ate  itatnd  in 
the  charge. 

In  support  €i  the  objection  to  the  jniiadicUoo,  it  was  coi^ 
tended,  that  the  qaestioo  u  not  as  to  the  extent  of  the  crimi-' 
aal  and  ctril  juriadictkm  of  the  admiralty;  bnt  whethor,  undar 
the  laws  of  the  United  States,  manalanghter  is  cogiwahie  in 
the  Coons  of  the  United  States,  onlesa  it  is  comnutted  within 
some  place  onder  the  ezclusiTe  jorisdiction  of  the  Umted  * 
•States,  or  on  the  high  «re«;  and  whether  a  lbr«ga  rirer  or  har- 
hoar  can  be  considered  as  the  high  sea  ? 

The  8tb  section  of  the  first  article  of  the  Conatitutioo,  m- 
tborizes  Congress  to  define  and  ponish  piracies  and  fehmaes 
committed  on  the  h%haeas;  and  the  3d  section  afUm^lhiiri  mti- 
cle  declares,  that  the  judicial  power  shall  encnd  to  ai  caaaa 
of  adnifaltjr  and  nuuitime  jttnadictisn.  It  is  n<^nl»dH|  tet 
nnder  this  latUr  grant,  Congress  mi^  hare  vestadf  in  any  o^ 
the  Courts  of  the  United  States,  the  eogniaanGO  ef 
committed  in  any  place  to  which  the  admhraltjrand 
jurisdiction  rigbtAiUy  extends,  even  akbough  that  shoold  be 
proved  to  include  rivers,  ports,  and  haveiis.  Accordiag^f  aanri* 
der  and  robbery  committed  in  any  rivets  Isa.,  out  of  the  i«Ha^ 
diction  of  any  particulw  state  of  the  United  States,  is  mode 
punishable  by  the  Bth  section  of  the  Act  npoo  wlucb  this  in* 
diament  is  founded.  But  the  dfence  of  maadmightar-beonfina^ 
by  the  12th  section,  to  the  higli  teas;  from  which  it  is  pM^ 
to  be  inferred^  that  Cougrew  iprtfs  attanim  to  ihe  dnipoctioii. 
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ud  imended  to  fttakelt/betwoeiithehi^  or  ttudn  set,  and  w»* 
ten  wkhin  ih#  bodies  of  cooiitle»i  or  withui  ^d#mouths  of  ri- 


It  iv«8  eoMtendedftbat  the  term  lii^  sea,  neaM  tke  oceaD 
od^  main  tea;  and  tke-coaai  tlieteof  below  the  krar  arater  mark, 
the  ^ace  between  that  and  ti»  high  water  marki  or  the  sea- 
coastf  being  the  dinfUnm  infierium  8|K>ken  of  in  the  books^  attd 
not  the  tame  space  in  arms  of  the  aea,  rivers,  &c.  Cases  ciftedy 
Co.  Lit.  !»60.  5  Rep.  \0f.  Mass.  Rep.  153.  3  GaO.  404.  437.. 
430.  I  Gall.  037.  3  T.  Rep.  3^5^  3  Wheat.  371.  3  Brow.  C. 
Sc  *A.  Law.  466.  474.-460.  1  Brow.  433.  Sir  Leon.  Jenkins^  76*7. 
Heb.  De  Jure  Maris,  ch'.  4.  3  East's  C.  L.  803-4.  4  Blac.  Com. 
368.  Sea  Laws,  433. 

It  was  contended,  that  the  i^wit  of  jurisdiction  to  the  CmiiilB' 
of  the  United  States,  to  punish  offences  of  this  kind,  commit* 
ted  in  Ibreign  rivers  and  havens,  was  unnecesaary,  as  thef  were 
clearly  cognisable  by. the  tribunals  of  the  cmfntry  where  thejF 
were  commatted,  though  perpetrated  by  foreigners,  in^reign 
vessels;  those  places  bemg  parts  of  the  public  domain  of  that 
nation.  Viiitt.  B.  I.e.  30.  s*  345.  c.  33.  s.  378.  c.  33.  s.  39A 
B.  9.  c.  7.  s.  84.  ^ 

It  was  contended,  by  the  District  Attorney,  that  the,  plaea 
where  Ma  offenee  was  c#minltse49  is  witlnn  the  ad&iralty  and 
iJEiarhSiM  jurisdiction,  as  asserted  and  exercised,  invariably,  on 
^M  oontinent  of  Euroj^e,  and  always  in  England,  until  alter  the 
St|il«ms  ef  iticfaard  3;  aeconded  by  the  pfol^bitions  and  usur* 
patioiis  of-  the  Common  Law  Courts.  The  Constitution  vests 
in  the  ju<Ucial  department  of  the  government,  cognizance  of  aR 
eaaes'of  admiralty  and  maritime  jorisfiction ;  and  thereby  plear* 
ly  refers  to  that  jurisdiction,  as  generally  understood  and  exer^ 
ctsed  amongst  t&e  nations  of  Europe;  a^d  not  to  the  exercise 
of  it  at'  the  period  when  the  Constitution  was  framed.  Of  tUs 
general  nature  wsa  the  jurisdlGdon  of  the  colonial  Courts  of  Ad^ 
miralty,  sa  the  period  of  the  Revoltttien.  This  power,  theo^ 
having  been  cjnferred  on  the  legislature,  it  is  not  to  be  bitiev 
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be  mKm€m4i  mmI  k  ii  JncwMBbte^  tlHt  Gosg^oi  itttaodcd  «• 

plaee  the  triboaito  of  tke  Uaitod.attiieisfai  ihii  lapect^im 


ThM  Congren  dU  bbC  ••  kitaid,  k  Anon*  fiwi  the  wlmle 
tenor  of  this  law;  where  we  fiod  the  A^A  Me»ttheA^Awe,eMi 
««ii  wed  pnwueeueertfi  end  ee  ejrtioiqrJBiove  thnmghewt  the 
•dWmpBl  leeiioiio.  Thie  ie  feouurhmble  hi  the  1^  eeelion,  Ih 
lefcfeace  te  ofiMwe%  between  which  jeercelf  JirinMie  of  difihr* 
ence  cen  be  fMcorered* 

He  eofitendedt  that  the  high  eeee  bctaidenot  eelf  thecoeste 
«»f  the  tea,  bat  the  amt  ef  the  teat  nifi»i  creehs,  and  hariieere 
below  the  low  witer  mark.  Gates  died,  l  Gafl.  esT.  4  OalL 
M'Oiirt  case.  Borr.  Rep.  266.  9  Brow.  C.  fc  A.  Law,  457, 
444|  8,  403*4,  486^7,  484.  %9irU  lenk.  708,  745.  I  Hale, 
t.  b.  484f  Cook  Dig.  Tit.  Adm.  i.  4  init.  ISft^^r.  $  Oe^ 
Conatable'e  ceee.  %  GaU.  470. 

Upon  the  meffitt,  It  wn  uitieted,  lif  the  o6tttael  te  the  dtf'* 
fondant,  lit,  that  the  blowa,  inflicted  tipon  the  deceaaed  bf  ^4 
difendant,  weie  not  the  canee  of  hie  death;  and  thnt  ^  efl^ 
dance  clearlf  eitaUiehed,  that  It  ww  produced  by  a  hKMrtifica* 
tion  of  Um  eloBtach,  canied  bj  the  Mnproper  nw  of  an  aident 
apint,  diitlUed  in  China,  and  known  bf  the  name  of  Senehoo. 

9d.  That,  if  the  death  was  oaniied  lif  the  bkiws»  still  th4  ho- 
micide wal  jttSlsiahM,  on  aoeeeiiit  ef  the  memM^g  actlkwde  of 
the  deoeasedf  and  the  combhiation  whidi  had  been  farmed 
amongst  the  crmr,  to  rmbt  the  iiastir,  in  enm  he  shmiM^trike 
any  ene  of  them.  ^ 
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may  be  arraimdcl  under  Mto  fc«adsr***M»  thu  wkich  relntei  to 
tte  dealh  of  Peters ;  aad  24f  to  tlw  eaoM  €f  U.   ^ 

I.  Cokff,  tli9  wUnefft  mmti  filM  i^poD  bf  tke  defeadant'a 
cmmaei,  HtJMtiSf  hik  smtet  Hpoo  thia  onlbitiiMle  oe^aaioin 
Ina  iMdiul^  tlHit  lira  daecHMQidiy  Wot  aloft,  wm  ealM  down  by 
<ae  dafcnclaiilf  in  conaaqmHaaQf  aoma  expramona  of  discon^ 
lent'  at  being  teat  up,  i^kiab  weie'not  diatinctljr  beard  by  tha 
ikefendant.  Aa  he  went  aft  to 'the  quarter  deckf  where  the  de^ 
ifioda^l  waa  alanding,  be  imHed  off  bia  jacbeli  railed  up  th^. 
sleeves  ^f  bkraluvt^  ttid  aippKMiGbed  the  defodant  with  fb^ed 
9rma.  BeiiH^  aabed  by  tbe  dafeadaiit  ipbat  he  «aa  pumbling 
at,  he  comphiiied  of  baiog  oiitrellf  lUid  waa  ordcrecl  by  the  de>- 
fendant  to  go  balaw»  aoaowipaBied  wkb  an  ohservaliMv  that  bar 
knew  that  no  petaon  on  board,  in  that  aituatioii)  waa  required 
to  do  duty.  The  defendant  then  Mimad  hia  back  upon  Patera^, 
ai^  walked  to  and  fto  cm  the  ^pmrtar  daek. '  MManr^atill  centl^ 
nued  op  the  deck ;  altered  the  position  oAi^  anna ;  and,  with  hia. 
.fiata  elanchedt  and  in  a  menaaing  at^nda*  impertbentty  ad^ 
dressed  tbe  drfnadaat,  obnsrving)  ^  yon  called  me  down^  wkb 
intention,  I  auppoae,  to  flkig  me ;— I  wiah  to  know  if  you  neaia 
lo  do  It  or  not  ?"^— To  which  the  defendant  answered^  «<  if  you 
mmt  :fli%||iagb  I  will  fiog  yen  i**  and  immediately  ttniek  t^ 
deeeaaad  with  bSa  fiat.  Abont  thia  time,  Clarbt  another  sear 
man,  eama  abaft  lie  windMia,  and  then  Pmaara  aprang  towari 
Iba  defiawtanit  bat  labetbar  he  Ibiick  tbe  d^andant  or  not,  thr 
witoeib  qiPidd  net  tealify.  The  defendant  then  pieked  up  a 
ataTa»  (wbidh  all  the  witneaiea  ai^  waa  of  white  oafc  and  Urgey) 
and  atroek  Peteaa  with  it  on  tbe  head.  Immediately  after  thia^ 
a  conflict  tocA  place  betnwen  the  dafcndant  and  Clark*  the  lai^ 
ter  baving  graaped  the  eight  arm  of  .tbe  deCMidant  with  ene  nC 
bis  bands,  and  hja  coUar  with  the  other.  \^lark  waa  ordered 
lo  ^  iMPWard,  which  be  diA;  btH  immediateiy  afterwarda  re- 
tamed}  ami  the  ofder  beu^^  fwpeatad,be  raftiaed,  with  insolawt 
language,  to  do  8o>  which  waa  SaUowed  by  «  UoW}  infliefead  ni 
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Urn  pY  the  delwKiint,  with  the  ttave,  whidli  Clark  returned 
with  another  suve,  and  prostrated  the  detedant;  Clark  tkeii 
went  forward^  and  Ime  the  afifajr  ended* 

As  to  the  throwing  off  bis  jncteatf  and  rolling  up  Ma  slecmesi 
by  Peterst  Coles  is  supported  by  two  xither  iritnesses.  Some 
evideDce  il^as  f^ven  by  another  witness;  as  to  Hie  meoaolDg  at^ 
titude  of  Petersy  after  the  defcndaQt  teldliim  to  go  bdow;  aoi 
two  other  witnesses  have  testified^  tfeat  the  defeiidant  struck' 
iPeters  with  his  fist,  not  m  the  first  instance,  but  after  be  had 
been  stricken  wilb  the  sUtsi  and  as  he  fell.  The  advance  of 
Clark  at  the  time  mehtioned  by  Coles;<-<<he  spiiogi^  of  Peteffd 
towards  the  defendant,  and  the  seinig  of  the  defibndant  by 
Clark»  are  ficu  uoisupperted  by  any^othtt  witneas,  aad  are  in 
efeetcontradicted  by- them.  Coles  saw  but  one  blow  with  the 
sttfve.  TJm  other  witnesses  q>eak  of  two,  and  thsee;  add  all 
agree,  that,  from  the  time  that  Peters  was  knocked  down,  he- 
continued  speeehi^te,  and  senseless,  till  his  death;  which  hap« 
pened  about  eighteei)  Sours  afterwards. 

Upon  this  evidence^  the  first  question  is,  whether  this  faomi« 
cide,  (if  attributable  to  the  defendant,)  aoMounted  to  the  crime 
of  manslaughter? 

Idanslaughter  is  the  unlawful  k81ing  of  another,  iHthout  m*^ 
l^e,  eithw  ekpr^iSs  or  implied.  It  differsfrom  meurder  in  the 
•important  pasticular  of  the  absence  of-maH^;  as  where  it 
happens  in  a  sudden  heat,  when  passion  has  obtained  the  do* 
minion  over  reason  and  fhcPgentler  fiseiings^af  the  heart. 
From  a  respect  to  human  infirmities,  our  laWf  insii^  a  case^ 
mitigates  th^  offence  of  murder  into  manslaughter,  as  well  as 
the  punishment.  SdU,  however,  this  offence  is  uulawftil  $  the 
law  not  permitting  any  man  to  avenge  iiis  own  wrongs,  unless 
in  a  case  of  great  emergency,  by  the  death  of  the  supposed 
offender.  « 

The  present  eaae  ia  one  which  the  defendant's  coumsl  have 
contended  is  justified  by  law?— juatified,  they  «ay,  upon  the 

ground  of  self'KlelBnee. 

*  '      *         .       • 
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A«  to  tbiSf  the  Imt  Ib^  tlmt  m  oian  n»7  op{MMe  force  to  Ibroi^ 
m  daisnef  of  bit  poNooybk  hmiky^  or  ptopeity)  tgainit  oao 
wko  manifinily  endiiivoiutt^  1i|f  mmpmcfoa  violence,  to  coat* 
.  auk  A  febof  ,>«o  imiete-,  lol^iery,  or  the  like.  «^ 

^  Ii>l»i»  figtiiiioa  of  ju^iiiaMe  homicide,  ike  fottoiriog  paitfr 
oiokfs  ore  to  ho  ott^odbd  low  '"^j^bo^otent  motMio  to  commit « 
^rfony.  If  il^M•oldf  to  of^tnil> » treapMs,  as  to  boot  tlpe  pof^ 
*ty,^t  will  imt/uH^  tbo  killing  o^  the  aggreaior.  No  londo^ 
■o  geetuiee,  hom»mut.  m^u^-dnA  iiritatingp— 4M>t  even  on  as- 
sault, will  afford  such  jus^oatioo;  although^ ift  moy  bo  awfir 
itwit  to  ffodoro  ifce  offenoi'iwm  murder  to  mooalaoghter.  -^ 
the  next  i^aoiP)  thointeot  to  coiowMigj  blony  ntiiet  bo  afifiwrei^ 
ndttch  win  be  eofideot;  ahhoogpb  it  ahoold  aft«*wo»d8  turn  out 
thot  the  loiiintentfaft  mrnkmn  criminally  or  was  eyeo  iooocoat  * 
This  apinrop^  intoBtb  to  he  collactoi  from  the  atteadtng  cip» 
CMMMito^  such  aa  fho  mMmor  of  theoeaault,  the  nature  of 
tho  >reapooa  mod,  i|od  the  like;  aod,  loatlf,  to  produoe  thia 
joatificaiKMi,  it  moat  afpaar  that  the  daoger  waa  immiaonti  apdl 
the  species  of  resistaoce  used,  oecessary  to  avert  it* 

Naikw'a  case  io  a  stroog  exrhnJiidntinn  of  the  law,  ao  here 
atuftOd.  The  homicide  sras  decided  to  he  manslaughter,  aadi  * 
not  maidor;,  beoawnt  it  took  piece  in  a  sudden  affmy,  and  im 
the  beat  of  pas^ik  But  it  wai  notcoaaidored  to  be  juetifiabio'( 
hocause  the  appaoent  infesiit  of  the  dooc^  was  merely  to  lescuo 
the  fiither,  and  by  no  meoos  to  aCbct  tte  life  of  the  deceaaeil| 
aod  there  was  ao  such  danger  i#  could  render  tho  uao  of  the 
woopoo,  whlrii^  caosed  the  deaths  nocessary. 

The  case  of  ti^  adoJi^arBr,  killed  by  the  oflhidod  haahoad,  at 
Iho  moment  when  he  discorera  his  diaboaoor,  is  another,  and  o         .      • 
very  strong  esomploof  tho  rule;  although  no  ptovocotloa  can 
^  more  difficult  so  bear  witln  yet  the  law  doea  not  reduce  tho 
efionee  below  that  «4F  monslaoghtor. 

It  ia  for  you,  gentlemeo  of  tho  juiy,  to  say,  open  tho  whole 
oC  the  evidence  giv€n  in  this  case,  whether  then  wm  aaf  m^- 
UntfoA  i4  the  deed,  oipofWt,  #r  othorwiae)  to  t|Mw  lilb  9f 
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4|pe  defendant,  or  to  oomnii^  tfif  known  fclonf ;  aikl  whocher 
tliere  existed  aiif  -danger  winch  rendaiwd  it  necossavf  fbr  tlw 
ilefendfnt  to  use  the  weapon  #wliitb  h«  diil? 
.  It  is  contended  b|^  Ihe  defendnill^^  cmamdj  Ihat  fkc  coibU» 
totion 'amongst  tlie  Mitfnen  tot^in*  mj  atten^  of  itf  ^ife^' 
Ibndant  to  ttrikcy  or  to  corract^lMai)  ailbriva  graiind  of 
lleation,  which  diatingniahaB  tMa  Hom  ordinatf  t^iact  of  a 
pie  aaaault,  happening  on  land. 

'    Thia  distinction  ia  inadnMJI4oy  in  Ito  praoanl  catffe,  fsr  the 
^  feHowfcig  reaaai^s— 

1.  There  ia  no  evidence  that  tfatt  a— ihinajftn^-tf  ir  wai  ai|a 
"  Ibrmed,  waa  at  anv  time  i^i—unicrted  to  the  dofaiiianl. 

S.  The  ciKufnatancea.of  the  aoment, afforded  no  indicatiMi 
that  maiivf  or  reaiataitee  of  any-  laaw^  aiifl  inrr ttd«<»  aaoc^  leaa 
<^that  it  waa  imnioent  ;'l  aa Acre  laaa  bftt^aoe  tiajraanon  thife 
ideckf  besides  Petersf who  a|>paarod  to  tdke  anf  part  oriiilBPBal 
In  the  nEnfi  and  tba  appearance  of  thai  seaansnjjwaa  sifbae* 
qvent  to  the  termiDatkMi  of  the  oaofiict  ^between  the  de&ndapi 
and  Peters.  -      ' 

Sbase  indulgAite,  we  adarit^  may  be  daimsd  by  Ao  maatfr 
jif«a  iressel,  beydnd  w4iat  the  law  extends  lo  a  pdraan  on  shore, 
fie  may  not  be  required  to  retreat,  wheA  mmttHteA  hf-  a  sea* 
Vnan ;  so  as  thereby  to  indicale  fear,  mtid  to  dtasq^h  hia  autho* 
slty,  ap  essential  to  th^dne  adbordi^iation  ofhis  crew.  In  lik# 
ananner^  slitter  evide^ae  of  danger  «ai^  be  admitted  in  hia  JHa^ 
tiftcatioOf  than  m  that  of  a  person  on  land*  ,  Stall,  it  must  b^ 
idiown,  that  there  was  a  naoessity  ibr  what  he  4li4^^  prevent 
*  "an  appansnt  imwlion  to  oommit  a  fdony.  %re0  asi  offiaer  of 
laatke;  who  bar  a. warrant  commanding  him  lo  avreat  a  persa>i 
aaust  prove  reabtaoce;,  -and  that  the  ad  whichoccaaioned'  the 
daath  of  the  paaty  to  be  arreated,  was  necesaarjF*  •.; 

3,  The  next,  and  hj  far  the  moat  in^KMlant  question  ia  diia 
.eaae,  is,  whrtitur  the  blows  inftctad  on  4he  dateaaed  by  the  de» 
faidaaJTi  jrare  the  cauao  af  hia  deaA  ?      ^ 
r  U  h^yjfttnjtatf  stated  bj  the  4giw|int'a  counsel^  thi^tlvD 
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ymof  of  tM»  fact  ties  vpon  tli»prote««tofr.  He  has  afccordin^ 
If  kid  before  you  evidence^  th^  Pefec»  was,  bf  repeil»<£bloirs, 
Mileied  Iqr  •  ilmmlirniii  wea|ioii«ii  the  head,  knocked  d!t>wii; 
aad'that  fhm  Hmh  thae^  miti  iiia  ^ath,  which  took  place  jbjt  ^ 

J§9koat  eif^eea  Aottw  aAenravds,  he  ^ootiiiued  apeechfess,  in" 
MRtible,  asd  nwrtwilpnii  vitb*  nv'other  siga  of  lifo  than  a  dif- 

.    ficult  raapiviiqo. 

K  ia  iMMMMMuny  ibr4^e  proaec«tor  to  ptove  more,  to  ealab** 
llah  Ihe  fret  in  ^oiUNMVfajr.  T^  law  presuittes,  that  the  death 
iMa  accaakmod  by  the  aUeged  cause;  unlc^i^thia contaary  caB 
%eVciMily  eatiMhhed  ia»  foi»aatisfiu:tioB|  by  pioviiig,  aith<| 
ll|^t  lihia  i^aa  net  ^e  caMse  of  tUm  death,  or  by  showuig  som^r 
other  cause  which  was  sufficient  to  produce  that  affect.  It  |fill 
notdoto^tfirtgn  s^ipe-otlMl^posaible  or  probable  caiiaa^  uaaup- 

r 

yttffle^  by  g^Moagfi  of  al  tioflt  e^oa|4»eight  with  thai  aaaigood 
ID  support  of  the  pao^i^ttlsaii.  * 

To  prove  that  the  blowa  inflicted  on  Ifee  deceased,  by  th6  de- 
fbndant,  did  not  oecflrioo  has  dcith^  ttie  defendant  relies  opon 
the  testimony  of  mmf  respoclaMe  ^ito^sses,  who  examined  the 
ledy  soon  af^er  the  death  took  place;  who  have  declared,  that 

'  there  were  no  appearaiiees  6f  Yioltnce  having  been  committed  . 
on  any  part  of  it  except  the  head,  and  that  the  skull  was  free 
fifom  any  appearance  of  faacture. 

To  prove  that  the  deatii  is  to  be  attrjj^ted  to  anothe%cattse| 
evidence  is  given  you  by  the  same  witnesses,  that  the  body  was 
opened  by  a  surgeon,  and  thft  the  stomach  evinced  a  high 
state  of  inianmation,  if  not  of  gangrene.  It  has  also  beea  . 
proved,  that  Peiers  had,  on  differsnt  occasions,  and  even  re- 
cently before  the  wounds  inflicted  by  the  defendant,  drank  ot 
a  Apecies  of  ardent  spirits,  distilled  In  China,  called  by  the  na- 

jiives  samchoo ;  and  that  a  liquid  which  resembled  samchoo  in 
smell,  was  dischargec^from  the  mouth  and  nostrils  of  the  body 
when  it  was  examined,  which  became  more  oopious  by  pres- 
sure on  the  stom'adhi  Many  instances  of  the 
focts  of  this  Jiquor^  have  biten  stated  by  the  in\ 
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fkyiicuili  nho  Iist9 

afam,  thflrtbtt  li^or^  taHttm  Ibt9  a 

pOMd  to  inflainiiiatMD,  migh^oi  mA&rtJtim^m 

I0t  ioliaiDiiiatioii,  as  tm  ptofnet  idbiriki 

UpcNi  tbiiendcficeifiMi  muaf  itecMeto  whki 
IIm  death  of  Petan  iito  ba  attnbaSad;  aM  if  fan  tlwali 
dottbt,  let  that  doubt  be  caet  into  tba  scale  of  bvMasMBi 

As  ta  the  qoestiaa  of  jarisdietioQ,tbaar  wiB-%stt»aaeasdtf 
Ibr  the  Coort  to  five  as  opbiM  apoa^il»  ff  fa«  aimld  ^hiak 
Ifeat  tba  difiiadaiSis  not  gailtf  of^the-oAiBiice  afmanilsufjlaai. 
^botdd  four  apiiiS>a  be  anfcTuyablt  ta  tba  ddfcadnt,  yoa  wV 
'find  bin  gUitfi  subject  to  Ae  apinia*  of  the  Covft  apoii  ^ 
fiMfi  of  the  oasa. 

Tha  juff  Ibaad  tba  dafendaat  %0l9y  luHstt 
af  tba  Goan  upon  a  cai»«iaiifl,  apba  i*bich«.«iHr  ^< 
jttAsdictJoii  was  carriad  to  the  Supaaaia-Coait.* 

Cbailes  J*  Ingeiaolli  Distfiat  Attotnay^  ibr  the  prosacolMi. 
1»  8aff(aaDt)  and  Jaaepb  R^  b^pnaally  fcp*ilie  dafcndant* 
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r^   •        Th£  Vnitbd  Statsb  v9.  Smith  8c  Coombs.  \ 

The  mmer  of  a  veoel  has  an  absolute  aufhotity  on  board  the  TesMl  undee 
Iris  MitaAnd,  aftd  his  lawM  atdeismust  be  obeyed   He  imy  Inflict  mo- 

vdwafe^  wiMeiliM  ftr  dbob>4ie>o<^  a^d  impertinent  kngnage  or  hefci 
ikalk    Mie«MMn  ONqreBdeavwir  toescs^'fram  Hi  and  if  beisex* 
9(Md»aiidis.  oibciviBe  n$ottA%o  n  repetition  ofpucb  Ueataent,  be 
may  reeist  for  the  mere  purpote  of  protectiog  himself  from  injiuy.  ■4^r» 

If  tiie'masCer  yse  an  unlawful  wesfKii^  or  the  seaman  is  e]q>osed  to  daiin|r  , 

.  of  his  Qfe,  or  limbs,  he  may  resoit  to  anynecessaiy  speo^^  of  defence  ^ 

«:roid  ^18  dbAger.        '  «" 

ff  Hk  maater  strBEes  the' seama%  and  is leiied  bj  hini,-and  is  soflrmlf  heMt 
a»  thtfl  he  osiiiMtiextiicate  himself  tbeeeaman  is  gtSHf  of  siiiifciii^jH 


V 


*  • 


Q^en.  What  k  making  a  cey<dt  OB  boasdaA^/ 

« 

Indictment,  tim  tnt  «o«iiit  w«s  for  oMfinhig  the  ca^^ 

tffii.    3.  F<j|p  •ttdeavounng  to  iBftk»  «  reroH.  * 

•  * 

iirji»HI^rm90Jfj.^Heer^vrgedait}uvj.  At  something 
kit  been  said)  by  tli#oouflM^on  each  sidO)  reapectipig  the  au- 
thority of  the  maater  of  a  v^asaef  to  corregt  his  seamen,  and  the 
duty  of  submission  hf  the  latter,  k  may  not,  ^rhaps,  be  time 
misemployed)  to  liiake  some  dbservaillakis  upon  these  subjects^ 
although  not  noeeisarily  involved  in  the  questions  which  arise 
under  the  present  prAe^utioiu 

Tlio master  iMs  an  absolute  authority  on  boa«A  of  his  ship; 
«rfi  Kii  DMers,  If  not  unlawful,  are,  and  most  be^  imperatire.— - 
/SulMnission'ls  amewigst  the  first  duties  of  the  seamen;  and  their  . 
deportment  to  the  master  ought  to  be  mspectful.    He  is  justi* 
Aid  in  InflfffHig  moderate  dorreotion  elh  the  mminers,  for  diao-  ^'  * 

bedience  of  otda#s,  and  for  knpeKincns  language  and  bAhatiour^ 
Altfiough  it  urouM^C)  In  geiKral,  aiaal%iitisd  «k4i|||iMr#1^« 
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dcat^  Ite  awroid  infltrtiiig 
offeasWelttigvagey  fK  tlie  Inr  4oa  not 
^  so;  it  is  SD  indiilgcBcc  to  h«a«D 
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to  escape  from  it;  and  if  pursued,  or  if  be  b  odttnriae  cspo^f 


Cist< 
Tin 


ed'to  a  repetition  of  such  tftiimcli  he  nuif  ^wUif  rt^am^ 
sock  manner  as  to  protect  himself  against  iiqwf.  If  the 
make  asc  of  an  imlavW  iwaponj 
exposed  to  apparent  danger  of  life  or  iimih^  he 
sort  to  any  species  of  deficoce 'necessary  to  ctert  the 
.fo  the  case  of  the  United  States  vt  Sharp,  1  Feten,  118,  tUs 
doctrine  wm  fcllj  explained* 

Having  made  these  general  ohaerrations,  we  pr^^eed  to  the 
ceosfaienlUKi  of  the  fiist  count  in  |be  j»dicQnent ;  which  is^  f». 
retiftnigg  the  master. 

The  evidence  on  the  part  of  the  prosecution  is,  that  after  the 
niaster  had  struck  at  Smith,  with  a  rope  of  dangerous  sis^ 
which  Smith  hud  hold  of  in  order  to  escape  the  blow,  the 
itt  struck  him  with  his  fist,  which  Smith  returned;  and 
iTing  seised  each  oiher,  th€j  fell  on  the  deck;  slid  the  mai^ 
ter,  having  the  ascendency,  placed  his  knee  on  the  breast  of 
Smith;  and,  in  that  situatann, mutudhlowt  wegc  exchanged, 
(Smith  having  hold  of  the  master^  eollai^  until  Boyd,  another 
of  the  seaten,  desired  the  meKer  not  to  strike  Smith  again ; 
upon  which  he  quitted  Smith,  and  ordere^all  the  seamen,  who, 
to  the  number  of  eight  %r  tfen,  had  come  aft  on  the  quarter 
«4eck,  to  go  fbrwal^.  The  witnesses  further  prore,  that,  whilst 
.  Smith  was  down,  he  called  to  bis  ^^omaades  more  than  once, 
and  asked  if  i^y  would  see  him- so  treated';  th»t  they  waoeor- 
jdered  by  the  guster  to  go  forward,  whi^h  they  rwfuai't  0  4o» 
until  the  master  had  called  for  his  cu^ass,  and  was  In  a  situa* 
lioD  to  enforce  his  order.  .. 

*  ^  \^  The  defoodaftis'  witnesses  deny  that  Smith  slfiiah  the  mas- 

*  lor,  or  hud  hold  of  him^  so  as  to  confine  hia^  ^^^  of  them 
4afl)ri  alio,  thai  Sniuh  caffMfor  thc.aid  of  liit  comaades,  or  ^t 
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•  tlie  Unitedlfbtet  m.  Smith  et  «L 


«*• 


rtaiAiMMBi^ 


Uie^  w«fe  tidMred  by  Um  mMtel  to  go  bvwudj  vfidt  ito  had 
rken  from  the  dock  and  called  ftrr  hb  cuttaia  |  wbeo  tlv^  oififed. 

Uyoai  tfaki  evide^^  it  is  iiV  you  to  say,  whether  th«  tapUii^  ft 

wn  at  iini  line  eonfined  by*Sinith;^-4hat  Smitll,  irflil^he4rai  ^ 

fiaad  by  the  mtpter,  and  onttt  htf  was  oeleated^  Utas  Smself '  •-  W^ 

nfined,  is  certain    NevertheUibay  if*  (ho  captalo'a  attttation  . 

^  waa  frre^  upon  him  by  Smith^^f  he  was  so  firmly  held  by .         * 
Smith  that  he  ^uld  apt  extricate'  himself,  thea  the  defendanlk 
ia  gnilty  under  thia  count  ^  becaasOf  it  has  reputedly  been  4ie« 
elied  in  this  Cpnttf  that  if/thotnaater  be  placed  under  restraint 
fey  his  s^men,  or  by  any  one  of 'them,  for  any  s^ace  of  ti 
.  howo^or  sliurtf  wliother  it  ^  by  itfpual  forcoi  or  by  |Beni 
«n^  intimidation^  this  is,  in  construction  of  law,  a  confinem< 
The  Ul  S.  V9.  Shaip,  U.  S.  V9.  Bladen,  U.  S.  v§.  Smith. 

If,  on  the  other  hand,  the  master  was  not  so  restrained,  the 
iMolence  of  Smith,  his  return  of  the  captain's  blows,  how- 
over  culpable  such  conduct  would  render  him,  and  his  resist- 
ance of  the  blows  he  receiyed,  would  not  amount  to  this  offence. 

One  of  the  wimessea  stated,  that  he  and  the  captain  thought 
i\  prudent,  for  some  nights  after  this  affray,  to  heep  watch  iJ 
4he  cabin,  and  to  be  armed.  If  this  was  so,  and  you  should  be-  . 
of  opinion,  that  the  conduct  of  t^  defendants  and  their  asso- 
ciates rendered  that  meaaiire  ]|rudent;  and  if  also,  the  captain^ 
in  consequence  of  any  threatened  danger  from  the  seamen,  was 
prevented  from  the  free  exorcise  qf  all  his  privileges  in  every 
part  of  the  ship,  .<hen  these  circumstfaces  would  amount  to  a 
constructive  confinement ;— otherwise  not.  But  unless  this,  in 
your  opinion,  was  the  fact,  there  is  no  evidence  whatever  to 
convict  Coombs  upon  this  count,  as  he  had  no  personal  Conflict 
with  the  master,  which  can  be  construed  into  a  confinement  of 
him. 

As  to  the  otkor  count,  for  endeavouring  to  make  a  revolt.-«- 

What  constitutes  a  revolt,  has  never  been  decided  by  thia 
Court.    On  the  contrary,  we  have  always  reconunended  it  t^ 
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Bttt  0  OMMt  respccuUe  and  l«*Mi  Xo^ge  ^  the  SgpMtigi 
CMrtt  ^MftJ  fUmm'%t^  M7,)  hM  defined  kteWa  oidofr 

auMCer  end  oftccft  off  tlie  «U^  |( 

,  WMung  to  have  Ihb  ptAm,  decided  bf  tiw  ^eyiiiyiil^oiHy 
wm  Bheil  request  the  jofTf  io  ceee  thofc  shoold  be  of  opiniott 
dutf  the  drfandniitt  ere  c^iikj  of  cedeevouiiDg  to  neko  e  t^ 
volt,  eccofding  to  thb  defiiutio%  fee  find  theae  gulltf ,  ■■hfeit> 
ee  the  makam  of  the  Coon  uum  the  fccu  of  iIk  ceeob 
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/ 


Ju/Gnfa  4i  mifemiaitf  ttpon  mn  agre«meiift  under  ica],  entered  into  in  IWk 

\  m  which  the  defendant  bound  himself  to  pay  to  the  plaintifr  two  notes  ^ 
1,350  dollars  each,  and  an  onOqaidated  demand,  when  it  should  beliqid- 
dalbd,  forthwith ;  sftertlir  defendant  should  obtain,  or  be  ma  kgai  erpci- 
*l%  l»#iBAi  die  iaujfmlpmtemim  ofUm  Qmrgia  kuA  mmty&i  In/ him  t^ 
JB»  0k  The  dedMatkn  avefred*  that  on,  and  erer  dnee  tlie  lit  of  Half 
Ijtf^  tfce  difcndst  was  in  >l»  Ifiyl  najjejly  to  obtain^  fcct  and»on  tiM% 
ias^  was  Joined. 

Until  the  defendant  was  in  the  legal  ^qiacity  to  ob%in  possesnon  of  the 
hndi^  lh«  pUintilF's  claim  was  suspended  i  and,  as  soon  as  the  capaci- 
1y  exlste<^  the  plaintiff's  right  accrued ;  although  the  defendant  did  mH 

'  ^KKise  to  obtSan,  or  endeay6uf  to  obtain  tlii  posfMitmi. 

The  mofflgagce  oft^  defendant*  al  the  agent  of  the  defendant,  hav6g  t«> 
ceired  frcnMba  Pmlad  Stain%  rwrny  Biirtan  fertbe  lands  cqiM^ad  t^ 
the  defimdantt  bjr  £•  ^  i  and  he  b^af  «Mursyed  the  famd  to  thn  Uintai^ 
States^  they  liein|;.pa>t  of  the  Ya^oo  land%  the  defendam  is  estopped 
thereby*  fi!om  denying  his  legal  capafSty  to  obtain  possession  of  thft 
lands. 

The  deposition  of  a  witnesi*  Mving  out  of  the  slate,  and  moft  than  ono 

*  fcwidiuJ  Maeaftoithe  phKn  wfcele the  Coort ia  held,  esniot  beread^ 


The  certiicateof  the  lispinir  of  the  Ttsasmy  Vkspt^fM^mit.  under  hii  hani^- 
that  certain  reoeipl%  ef  which  copies  are  anneied,  am  oa  file  is  hiaoflto^. 
with  a  certificate  of  the  Secretaiy  of  the  Tasasuiy,  nndsr  the  seal  of  thai 
department,  that  he  is  the  Register,  is  not  evidence.  It  must  appear,  not 
only  that  the  officer  who  gives  t^e  <9artificate,  has  the  custody  of  the  pa« 
pers,  but  that  he  is  antborixed  by  kw  to  certify  them ;  and  the'  Begte* 

'  tsa  iiAolia  amburfaei    a  swam  copy  sboold  ha¥e  bean  produead. 


XHI8  WW  tn  teikm  of  corennnt  trpoa  articles  of  agreementy 
beai%ig  date  (he'  IStli  Movember  1804,  entered  into  betweea 
these  partieSi  whereby  the  defendant  cavenantedy  amongst  othetf 
tilings,  to  repaj  to  Bioeoker  the  amooflt  of  two  notes^ibr  i25a 
V0L.IIL  *       S».f 
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dol^rft  cack,  Mtd  tbe  wmtmn  ofa  mniiqaklatcd 

tile  s^me  slioiil<l  be  Bquidatni,  fDfthvhli,  aJicr  Boed  iImmJiI 

tun,  or  be  in  a  legal  capacity  to  obcan  the  levfol 

about  TOO/Jfyf  acres  of  land  n  Gcor^gia,  wfakk  kari 

jeyed  to  Bond  bf  Edvard  Gould,    The  dc<  hi  M—  wen,  tkHI 

tbe  Meadaiit^oD  Ui^  1st  of  Mey  1806,befae,a^  everance, 

waa  in  a  legal  capacitT  to  obtain  tbe  lavlbl  poaansicn  of  tbe 

above  landa;  on  vhicb  tbi^  isaoe  vas  joined.    Tbe  drfrnditf. 

also  plead  generalljr  coveaaats  pcfiantfed. 

Tbe  ptaiotyr  gare  m  €9ldemKC  tbe  Act  of  tke 
latore,  of  tbe  7tb  ianoary  I7f  5 ;  the  grant  bf  tbe  govt 
tbe  Georgia  Cooipaoy ;  the  imcimlng  lav  of  17M9  and  a  anc- 
aeaaioo  of  coorefances,  (rom  the  Georgia  Company^  of  tbe  laad 
mentioned  in  the  articles  of  agreement,'  to  tbe  defendant;  tbe 
conveyance  to  Edward  Gould  in  April  1798;  and  o^  Gould  to- 
Bond  in  1802 '  ■  ulta  a  canveyance  from  Bond  to  Walter  Siaua% 
Id  1803.  It  was  also^  proved,  that,  ob  tbe  8tb  of  November 
t8l4,  Simms  released  aB  ligtat  aad  tide  in  tbeae  landa  to  tbe 
United  States ;  and  in  other  respects  conformed  to  tbe  reqiu- 
sitions  of  the  Act  of  Congress,  passed  the  31st  of  March  1814, 
and  received  the  compensation  allowed  by  that  law,  in  certifi- 
cates of  stock. 

By  an  award,  made  in  a  suit  bsMifht  by  the  defendant  against 
Simms,  it  appeared,  that  the  deed  from  the  former  to  tbe  lat- 
ter, though  absohit8  in  form,  was  jnttnied  as  a  mortgage,  to 
secure  the  payment  of  a  certain  unliquidated* claim,  the  balance 
of  which  the  arbitrators  ascertained,  and  awarded,  that,  upon 
the  payment  of  the  same,  the  certificates  of  stock,  received  by 
Simms  from  the  United  States,  should  be  transferred  to  the 
defendant.  This  award  was  returned  to  tbe  Court  oa  tbe  9Qih 
of  January  1817,  and  judgment  thereon  became  absolute  on  tbe 
fourth  day'  tbereaftar.  This  suit  was  brought  on  the  88tb  ftf 
the  same  month ;  and  in  March  following,  the  balance  awavded 
to  Synms  having  been  paid,  the  certificates  w/ere  transferred  to. 
the  defendant.    It  was  /lirther  proved)  by  a  nitnessy  that  some 
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tiihe  firevims  to  the  Mb  Jamiivy  I8L7,  th^  attomii  ofAhec 
plaintiff  demtiidedief  the  dfefciiMit  mft^ciMNBance.o^the  i^j^ 
irfent  on  which  this  sttkni  is  hfooght,  wh«n  hc^  acknovle4^;e4 
ARit'h*^  hMl  xeocived  the  cerufic^hea  of  stock  allowed  for  tU| 
'jpandf  Itet  a  pftper  annexed  to  this  ag^eoinent^  being  an  order; 
'         *"  fir  MTDk^llBiv,  dntwn  by  the  iMoikdaotrfaft  Edward  Gould,  im 
ftiToarof  thot^Iftintiffy  dated-  in  1602,  wm  the  amount  of  thcb 
vKqnidated  ^awand  referaed  to;  and  that  hia only  objection  to 
4    .       l^ing  that  aim,  and  the  ambont  of  the  two  notes  for  2500  dol- 
1    clMW,  wtt  a  a0l<«ff  which  he  had  t^'aMlo^^gainst  the  claim. 
^  •  Th»lbUow]iig  polnta  of  evideaiQe  were  ruled  in  thia  oause: 
I.  Thit^he  position  «f  a  wtsaas,  living  out  of  the  Dh^^ 
trict  of  PeoMylTHiia,  and  oaoie  than  100  mttaa  from  Philade|f 
phia9  oannot  hiMtwl  in  evidence,  anless  it  be  ttfcen  under  a  com* 
niiaaioB.  KvaM  «#«  Hettick,  decided  at  October  aeaaions^  1818t 
«iii.Hria  Court.  ^ 

S.  .The  ceilifioate  of  Joseph  Nourse,  the  Register  o£  ikm 
Treaaory  Department,  under  hiatead,  that  certain  receiptat  ef 
which  cophaik  are  anMsed,  are  on  file  in  his  oftce»  with  a  certi^ 
Hcate  ef  the  SecfMaqr  of  the  Treaaury,  uudec  the  seal  of  the, 
department,  that  ieaeph  MwHiv  'li  Regiatcv,  was  oif  red  iiv 
evidence,  and  obfaiiMi  to.  . 

.  The  Court  overruled  t^  epideolte,  Mgmfy  the  .gpduod,  that  ik 
'  18  net  suAcient,  that  the  oficer  who  gtvtti  thi«  certi&cate,  haa 
the  custody  of  the  paperat  unleaa  it  also  enpeared,  that  he  ifi 
authorized  by  law  t0  cemtfy  such  papers;  which  this  officer  i«' 
not.    A  sw<»ii  copy  evght  lo  haive  been  produced* 

It  was  contended  Jby  the  cott|iael  for  tiie  dfitfendant,  that  the 
plaintiff  was  not  eMJtled  to  recosrer  in  thb  action ;  because  he  f 
'  kad  not  pravedi  that  the  defendant  l^d,  at  any  time^  obtained 
the  posaeasion  of  the  li»ds  Qooveycd  to  him  by  S4vard  Gould^ 
•f  dntiie  l»d  been  inalegal  capacity  to  obtain  the  lawful  pof- 
utMien  of  the  same.  The  possession  «||oken  of  in  the  agree- 
ment, IS  a  iegmi  posaessiou  rf  the  Imd  illelf ;  and  consequently^ 
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Tliat  M  the  time  Ab 
iiipedhiKMs  to  the  M§Kutmt^  nhiwhn,  1^9>1 
theee  Imk.  The  fint,  wee  the  tide  eTthe  Hi 
ifred  Hftder  the  zttmm  ci  the  ewe  of  Geoesii, 
loAaa  tkie ;  aad  the  legal  title  of  ^mmoMf  under 
«e  hlni  h|r  the.  defindent  prior  to  tint  a|^n  wmwi  Iteh 
impedinieDlt  were  to  be  teiBdved, 
etipiilated  ftinM  to  thefhyMS  co«ld  be 
nter  neeet  vee  removed.  The  Aet  of 
Geor^  edlMitetee,  that  the 
^  use  of  the  United  States;  and  4^  not 
Sofisef  acres,  flhookl  be  applied 
ant  acknoviedged  bf  that  state.  To  this  the  UMtod  Stshaa  m 
ssDted.  le  I807,  ah  Aci  of  Congiess  w^  pasted,  la  pamanft 
l^penonfiom  taking  possesuoo  of  ihe  pehlie  lands,  whether 
teder  the  ssnctiooof  a  title  shereto  or  w>t,  and  notharieihK  the 
PNodSDt  to  nsethe  gItU  anthoritf,  or  the  Hiiliif  fefce,  ta 
remove  sU  pofaons  who  shoold  take  such  nnrntiaiten.  The  Act 
of  Msrch  ltl4,  teqnires  si  yensns  hpih%  cWms  to  iaade 
mder  the  etate  of  Geoipi^  and  not  ackoppAadged  bjr  her,  i^ 
release  the  ime  to  #m  tJnited^tniia,  beiife  some  day  in  la? 
Mary  I8ts,  nndsr  the  penalty  of  loong  the  compensn^on  o& 
fcred  by  that  law,  m  well  asbemg  rcwdeeed  incspable  of 
tainiog  any  action  to  recofer  the  f'timmmkm  of  the  ianda 
ielres.  The  reieaM,  therifere,  was  not  votantwyt  bnt  was  gii 
hi  compliance  with  a  hiw,  which,  by  'dtiahKag  (ho  defandsnt 
from  obtahiiag  poaistiion  of  tfie  land,  rthnhw>is,ad  him  from  att 
the  obligations  ioiposed  upon  him  by  this  eantrset,  which  w« 
dependent  eipeH  Che  happening  of  that  eteni» 

The  same  objection  is  applicable  to  theiefiri 
SImms;  and  even  if  the  jury  coold,  nnder  tkm  iMid,  a 
the  receipt  of  the  certKeaie  of  stock,  as  eqni¥|Jini-to  the  pos* 
Bession  of  the  thing  for  which  it  was  grantei^  this  equiTaleot 
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sol  f«c«ived  by  Uie  itrfiniiiHtWittt  .^m  the  initf i^tioa  of 

this  suit.  •^  •• 

Bulf  if  tbtf  pbiMiff  joaentkM  to  stcoTer  any  tliiii|^  in^bii 

aatii^^'kjpat  contend  ttet  be  ctHMit  exceed  the  amount  of 

4btf  t«N^  eetee  fcr  isoo  doHaca ;  eioee  it  to  obvioes,  that  the  de« 

iwiJ^yaiiitpi,  oQtbe^li^iitig»iir  5Qe  diUa»i»  made  prior  toUMi ' 

•  * 

dele  tf  this.  egreemeaii»  co«M  not  be  the  enliqaidaied  detoaadf 
"vMcb,  ««wheii  it  abo«ld  be  liquidated,"  the  defendant  pib*. 
niiaed  to  pef  • 

It  vae  aattrned  :kf  the  ee«neel  for  the  plaintii;  that  ae  ^        ^  ^^ 
Ike  iiaJt^eiiaHHi  dceumli  the  eyifWinee  ^^U  Qneontra4bte4i  thi^        '▼  ^ 
tl^  defendant  i^nowledgod  it  to  be  aOO  Mlans  aaiidiia  oii||l^ 
to  be  eeiv:luaiv«  wkh  the  jv^. 

Ae  ^  the  oeiillhgciiey,  iipon  whtelb  tlM  sum  egtved  by  iluMT'^ 
tielee  te  be  paid  to  the  pl^ntii;  iteuld  become  due,  it  cqiiU 
seibr  mif  M>  the  ifnpedlm««ta  created  by  ihaJew^el  Oeorgia^ 
bflHaiiee  that  w^  pnbUc  and  netorioua ;  with  which  boife  the  pai^ 
litoa  weae  acquaioted.  The  privitte  conTepance.from  fiend  te 
Simma,  was  known  only  to  themaabea^  and  ceneeqeepiiy» 
could  not  be  wkhin  the  conlemplatieo  of  ihe  peitiaa,  Mr  ceiihi 
It  be  their  laieatftMi  to  place  iltoffqrmeiit  of  the  avi^  to  the 
.plaintiff,  upon  the  naere  volition  of  the  defendant  to  pay  off  the 
incumbrance,  and  regain  the  poaseaaion,  or  to  poatpone  it  aa  it 
might  auit hia  own* oooTenience.  Beaidea,  tWH'ieed  nothating  . 
been  communicated  totheptainttfTf  waaafraiad  ttpon  ihe  agree<» 
ment,  and  ia  on  that  aceevnt  tar  be  diategiorded. 

The  laipedimeDt  caiated  by  the  law  of  Geeifia,  wea  lemoT-;'  ' 
ed  by  the  deciaioB  of  the  Supreaae  Court,  in  the  case  of  Fletcheti' 
v0.  Peck;  and  from  that  tame,  the  defendmit.httl  a  le^  capa**  "'*' 
^ty  to  obtain  poa^akm  of  theae  ieeiat  of  which i  if  he  did  not 
eheoae  to  avail  hieMif^  it  waa  hia  own  neglect,  which  ahould 
net  he  tfilMd  to  the  pre}udice«f  the  plaintift  .The  Indian  tU 
lie  wea  net  in.  the  contemplation  of  the  paftieai  and  even  if.it 
had  been,thiie  title  waa  nethii^  mme  tha»e  pmilefe  of  hunt-* 
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iDft  whkli  did  Mt  loterfeie  vidrtlie  la^  sonft,  vfaifch  ito 
defendant  might  have  acqoired. 

The  Acu  of  Coiigreib  of  fms,  IWf,  sod  1«14,  wtnch  are 
liriocipafly  rdied  epoa  bf  the  defewdaat's  covaael,  ate  ■— >■ 
stitatlDaalt  ao  fiir  as  ihej  operated  to  aANn  the  title  hf  the  de- 
fsodant  to  theae  lantfa,  h^ag  coofttary  to  the  5ch  aitide  of  the 
aaModmeftt  Co  the  Conatitution  of  the  Uaked  Staftea,  whidh  de» 
chffeat  that  <*priyate  property  ahall  not  he  taken  for  public  uae^ 
without  just  compenBation;"  and  thia  public  uae,  even  where  a 
just  compeneation  is  made,  can  nerer^  mean'  the  MHng  cC  the- 
pttbltecoihrB  by  the  aateaef  ptirmte  pmpeity,  ad^ed  eapteaalf- 
for  that  purpoae.       -     -  « 

BuC,  at  all  eventa,  the  right  of  th»  phnntiff  to  bring  this  sait^ 
coBMienced  at  ihe  momeqr  that  dtaaana  releaihd  to  the  United 
Statesi  and  thereby  deprived  the  defendant  of  any  legal  capaf> 
dty  to  obcilir  poaaea^ion  of  the  laiil.  That  rriease^ae  voHmk 
't«ry,  and'it  waa  the  act  of  the  defendant's  trustee.  The  mie 
of  taw,  therefore,  trhich  is  admitted  by  the  defeiidaDt*8«o«iad, 
applies  atriotljr  to  this  caae. 

The  counae^  claimed  interest  from  the  time  when  a  legal  ca» 
pacity  erisled  in  the  defendaftts*  obtain  the  posaearion  of  these 
lands. 

WABHU'TQ  TOJf^  Ju9ike^  charged  the  jury.  This  ia  an  ac- 
tion of  covemait  brought  upon  certain  articles  of  agreement^ 
entered  into  between  these  parties,  in  the  year  1804;  whereby 
the  defendant  agireed  to  pay  to  the  plaintUf,  two  notes  for  1,350 
dollars  each,  and  an  unliquidated  demand  of  the  plaintiff,  when 
the  same  should  be  liquidated,  forthwith,  after  he,  (the  defend- 
ant,) should  obtain,  or  be' iff  legal  capacity  tt  obtain  the  lawfol 
possession  of  the  Greorgia  lands,  conveyed^  So  him  by  EdwaM 
Gould.  The  queation  which  arises  out  of  the  iaatt^  is,  whe« 
ther  the  defendant  waa,  at  any  tiiae  previous  to. the  saistltution 
of  this  suit,  and  wheh,  in  a  legal  capacitf  to  obtite  tlie  lawfol 
possession  of  these  lands  ? 
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>  It  is  to«be  obtatvtfl}  th«l  tke  subject  of  inquiry  k,  /r^a/  c«- 
*>«cMy^^  od/tftn  /ko««M«*Mi)  ao4  net  the  actual,  ^hu^ing'oi  k. 
It  was  ngt  Um  inttntieii  of  the  plaintiff  te  leave  it  in  tjie  op- 
lioii  of  the  detedaot,  to  defiMa,or  le  postpone  his  right  to  the 
(tiyiile^ii  eums,  hy  forbeaiidg  to  exer|%e  the  legal  cepacity 
he  mj^bt  at.any  time  afcqcBre,  lo  gain  ,the  possession.  So  long 
m  this  capedky  shqi^ll  be  oppased  by  legal  impedfansnts,  so 
letfig  the  rights  of  the  plawtiff  were  suspended.  Wheia  they 
Ibould  .cease  to  exists  those  rights  were  in  full  force,  ^ftotwith- 
^NMvHng  other  impedim^ nis  credited  by  the  defendant  himself, 
'yrhii^h  it  was  within  his  own  yint^r  to  remove.  A '  coiitrarj 
doctrine  would  havet  eutjK^nzed  the  ^etedant  t^L  take  adv9% 
tage  of  his  own  wrotig,  h\  fraud  of  his  aon|ni<ct^  nuAto  the  de- 
triment of  the  plaiiitaff. 

The  impediipents  known  to  the^parties,  and  whichf  no  cjoubl, 
were  within  the^  cQnte9ipialion»  were,  Ist,  the 'Indian  title;* 
J^ld4  3d>  the  law  of  Georgia;  the  title  acgn^ped  by  the  United 
States^  under  the  cession  of  that  state ;  end  the  laws  of  the 
United  States  in  relation  to  these  lands.  No  other  Impedi* 
ment  has  been  stated  by  the  defendant's  counaei,  eyt^pt  ihait 
prodiif&ed  by  the  conveyance  toi  SiwDSy  which  wiHihereaft»  be  * 
JX^ticed. 

As  to  the  Indian  title,  that  was  removed,  by  the  tiieaty  of 
August  1814.  The  other  impedimcnu  wane  in  full  opiiratiea, 
in  November  1814;  and.  have  never,  to  this  moment^  been  re- 
moved. These  weEe,  4st.  The  rescinding  law,  as  it  ia  styM, 
of  the  legislature  of  Georgia,  passed  in  the  year  1796,  profess- 
ing to  annul  the  Act|  under  which  the  grant  to  the  Georgia 
Compaqy  was  made;  and  forbidding  the  Courts  of  justice^  in 
any  action  which  might  be  dependiig  before  them,  to.  admit  the 
said  law  or  grant  to  be  given  in. evidence:  3d.  The  cession 
made  by  tlM»  state  of  Georgia,  to  the  United  States,  in  the  yeat 
1803,*  of  a  lerge  territory  of  country,  including  the  lands 
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BCDt,  aftor  ceding  !•  tke  IhHttd  fltHnil  the rl^ «f 
0a  to  the  joriiAcHpft  lai  ml  of  ite  atove 
lates,  awoiigil  oUmt  tfcinpi  aa  a 
cemm  cIwm  fWfiiaily  vummI,  tke 
fwm  a  coouBM  faad  far  tke  IMted  S«Kaiv  and  be  Apoacdaff 
far  Uwt  pafpeae,  asd  naae  oiker;  pi  a  i  Mail  tkai  Caagfcaa  laay^ 
yft'ahm  twelra  mtmkt  afiar  tlie  aaaaat  of  Georgia  aa  tka  bees- 
dary  calabliahed  hy  thai  i^;feeaMfll  ahal  baae  beae  dedued, 
dippoae  9if  or  appropnattt  eat  sMiae  Uian  ive  wSMmm  ef 
of  the  ceded  bum,  to  aatWy  and  eoonpanaaie  anycbuoMy 
tiian  tboae  before  raaegpaed  by  tbir jagf  er  iiiaot,  widch  aiay  be 
made  to  aay  part  of  the  aaid  lamte;  bet  tbat  ao  andk  ccwian 
or  con^pensaUoD  shoakl  be  made,  uohsaa  is  viftae  ef  a  •law 
wbick  tbould  be  paaaed  witbki  tbe  ebore  period. 

M.  Tbe  Act  of  CoBgreas,  paiaad  oe  tbe  3d  of  itawb  ISIS, 
(3  yfcl.  p.  546,)  <«ragiilatiDg  the  graata  of  laadi,  aed  proridiBg 
far  the  diapeMl  of  tbe  landa  ef  tbe  Untcd  Slatea^  toetb  of  tbe 
state  of  Teeaeiaee/'  Tbe  Sib  aectioo  declares,  that  tbe  resi- 
dee  of  tbe  Are  milUons  of  acres  reaenred  by  tbe  artklea  of 
cession,  to'satisfy  the  clai^a  oet  confinned  by  tbet  agreann«f| 
after  satisfying  certain  enumerated  claims,  or  so  much  ef  tbe 
proceeds  thereof  aa  may  be  necessary,  shall  be  appropriated 
far  conpenseting  seeh  other  claims  to  the  lands  ef  the  United 
States,  south  of  the  Tennesseoi  not  roeq|niaed  in  said  cesakm; 
which  are  derived  firom  any  Act  of  Georgia,  which  Congreaa 
may  hereafter  think  fit  to  provide  for.  Provided,  that  no  claim 
abali  be  embraced,  but  such  of  which  the  evidence  shall  be  to- 
bibited  to  the  Secretary  of  State,  te  be  recorded,  before  the  IsC 
day  of  January  foUowiog ;  and  that  ne  ckidi,  ffnmt,  deed,  or 
other  written  evidence  oi  claim  to  such  inyis,  derived  under 
the  state  of  Georgia,  and  net  reeegmsed  by.  the  agreement  of 
eission,  should  ever  be  sdmitted  as  evidence  in  any  Court  of 
the  Vniied  States ;  unlesa  the  same  has  been  eshibited  to  be 
recordadi  within  the  lime,  and  in  the  manner  before  directed* 
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It  is  fttrthar  pfo^idod,^ftt  nothtog  «iliitaiiied  in  this  Act  shaK 
be  conftti-^«d  to  ppovgoUe  or  affect  the  ckkima-ef  any  paraons 
im  any  of  Uie  aaid  lands. 

•  TIm  9th  section  pfovidea  for  the  appointment  of  commiaaloBi* 
arsy  to  receire  piopoaitioas  of  compromise  and  settlement  from 
Hid  coinpflfpioa  and  persona  ddmingthe  said  lando;  and  to  re** 
port  their  opinion  to  Congreas. 

4th.  The'Ai;!  of  Congress,  paased  on  the  3d  March  1807| 
(4  vol.  H89)  (<  to  prevent  settlaiBienta  being  madoon  landaceded 
to  the  Uhited.States5  nntU  authoristed  by. law;'*  which  decjareay 
that  If  any  person  shall,  after  the  passage  of  the  Inwi  take  pos- 
sesion of,  ot  settle  upon,  any  land* coded  to  the  United  Stages 
by  a  iarmlsn  nation,  or  by  any  state;  whicfa  lands  riudl  not  hare 
been  previously  sold,  ceded,  or  leased  by  the  Untied  Statoa,  or 
the  claim  t]ieret9  by  sn«h  person  ahaU  not  havo  boon  previously 
PBCOgniaod  and  confinned  by  the  Uniiod  States;  said  offender 
shall  forfiMt  all.  his  right  to  tte  said  land,  whatever  it  may  be; 
and  the  Preaident  is  anthorixod  to  diaect  the  marshal,  nod  tor 

employ,  if  necessary,  the  military  force,  to  disposs^  and  re- 

* 

move  him. 

5th.  The  Act  «f  Congrew,  paaaed  the  Slat  March  1814,  (4 
jrol.  6I(  1 .)  ^  prooidhig  fcr  t  he  iademnificalion  of  certain  claimant 
of  public  lands  in  the  Missis^ppi  Territory.''  This  Act  aUowv, 
to  persona  claiming  lands  in'  the  Miasissippi  Territory,  nnder 
the  Act  of  Georgia,  of  4he  7th  of  Janumy  1795,  whoae  di^ms 
have  been  exhibited  fs  bn  recorded,  aocording  to  the  Act  of  5d 
March  1803,  until  the  Ims  Monday  in  January  1815 ;  to  deposit 
in  the  office  of  the  9eaKtary  of 'State,  a  legal  release  of  all  such 
claim,  to  the  United  States,  and  a  tranaler  totbe  United  Sutea 
of  their  fight  to  any  money  which  had  been  paid  by  them,  fcc.^ 
into  the  treaaury  of  Georgia,  aa  the  considerklian  of  the  pur- 
chase of  the  said  ImMl,  he;  aiicfa  releaae  and  transfer  to  take 
effect,  •O'the  tedemni&cacion  of  euch  claimantt  being  made, 
cenfemsibl^  to  the  psoviaions  of  this  Act. 

Tho  dd^s^tlett  cfm0ffB  a  boasd  e(  eommimmwrs,  whosedtty 
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it  was  to  decide  on  the  validity  of  the  releaftea,  8cc.;  and  also 
to  decide  all  coDtroTenibs  arising  on  adTene  claims^ 

The  3d  section  provides,  that»  o»  the  report  of  the  commis- 
tioners  to  the  President,  a«  to  the  sufficieaey  of  the  Measea, 
Sec,  the  names  of  the  claimants,  whose  claims  they  have  al^ 
lowed,  and  the  relative  proportions  en  wKich  they  are  entitled 
to  indemnity  under  thb  act;  the  President  ia  required  to  cause 
to  be  issned,  at  the  Treasury  department,  ecrtiicates  of  stcK:k 
to  such  claimants,  not  bearing  an  interest ;  to  be  paid  out  of  the 
first  moneys  in  the  treasury,  arising  from  the  sales  of  public  lands 
HI  the  Misaksippi  Territory,  after  payment  of  the  debt  to  Geor* 
gia,  expenses,  &c.  To  the  different  companies,  are  allotted 
certain  sums;  and  amongst  others^  td  the  Georgia  Company 
the  sum  of  325,000  dollars. 

The  9th  section  declares,  thttt,  if  any  person  claiming  laiii 
under  the  aforesaid  Aot  of  Georgia,  of  the  7th  of  January  1  r9#y 
shall  neglect  or  refuse  to  compromise  such  claim,  in  conform 
mity  with  the  provisions  of  this  Act,  the  United  States  shail 
be,  and  are  hereby  declared  to  be,  exonerated  from  aO  such 
claim ;  and  the  same  shall  be  for  ever  barred ;  and  no  evidence 
of  any  such  claim  shall  be  admitted  to  be  pleaAd,  or  allowed 
to  be  given  in  evidence,  m  any  CiNirt,  agsinst  si^  great  derived 
from  the  United  States. 

Acceding  to  the  terms  held  out  by  this  iur,  Simms,  on  the 
8th  November  18J4)  released  to  the  United  States  aU  his  title 
to  the  lands  claimed  under  the  d)ov6  Md-  of  Georgia,  of  the 
7th  of  January  1795,  and  the  grant  made  inpovauuice  thereof; 
and  received  thecompensalivn  allowed  by  the  above  Act  of 
Congress,  in  certificates  of  stock. 

Upon  this  statement  of  the  Acts  of  Georgia,  and  of  the  Uni^* 
ed  States,  it  must  be  admitted,  that,  unless  the  defendant  is 
prevented  by  the  release  executed  by  Sissmd,  as  jnat  stated^ 
and  the  acceptance  of  the  compensation  afipired  by»the  aboTe 
Act  of  Congr^s,  from  asserting  that  ha  has  never  been  in  a 
legal  capacity  u>  obtain  passessiofi  of  Qmm  l«ids^  the  k^iedi- 
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meota  to  his  obtidinng  sadi  pOBsesBiODf  whilih  existed  at- the 
time  when  ihis  cimtrftct  waa  entered  intovbaveneyerbeen  re- 
amoved,  and  that  a  legal  inctpafcity  to  obtnn  «ttdb  poasessipt 
^1  conttanea. 

What,  ttien,  is  the  legal  effect  of  ^hie  release  ? 

Let  it  in  the  outset  be  ebsemred,  th«(  the  act  of  Simms  is  to  be 
oonsidered  as  that  of  the  delbndani:.    The  deed  to  himt  though 
Hbsolute  in  fbrni,  Mras  substantially  a  mortgage  for  securing  the 
payment  of  mofiey,  and  was  so  decided  by  the  award  of  arbi* 
trators,  and  the  judgment  of  a  Court  thereon^  rendered  in  Ja* 
nuary  1817.    Simms  was  therefore  a  trustee  fi^tfae  defendant, 
who  was  bound  by  his  acts  ;  more  especially  as  he  afterwards 
affirmed  tbeni)  by  bringing  an  action  to  recover  the  cerlificateft  . 
ef  stock  wbieh  he  received  fmat  the  UnMed  States,  as  th» 
consideration  of  lus  release.    Thia  befaig  the  ease,  it  must  be 
admitted,  that  the  efieet  of  the  release  was  to  pass  to  the  Unit* 
ed  States  all  the  right  and  title  of  the  deimdant  to  diese  lands, . 
and  that  it  created  a  perpetual  ber  to  any  elaim  w^hich  he  might 
thereafter  assert  to  the  posseeeioa  of  th«m.    It  was  a  soiemR 
transfer  of  hie  rtgbt  to  these  lands,  for  a  certain  conside- 
ration paid  by*  the  United  States;  tad  fo>m  the  moment  that 
this  eotttract  was  eompletOy  ke  deprived  htmself  of  tke  legal 
cafiacitf  to  obtain  /leeaw^fa^  efthem.    The  rule  of  law  is  ad- 
nilted  by  the  difandttit's  coune^,  thtt,  V  one  person  is  bound' 
to  pay  a  sum  of  HKmey,  up«o  the  happening  of  a  particuhit»> 
'  ovent,  whieh  is  pdr<ev)lm«e^  fay  the  obligor,  it  is  the  same  tiang 
as  if  the  event  had  act«atty  taken  ^ace ;  and  the  right  of  the 
obligee  to  olmd  tl^  efip«ktted -eum  immediately  arisft. 

But  it  is  contended  hy  the  'defendant's  •counsel,  that  if  the 
law  discharges,  or  ineapaGltntea  the  obKgor  from  performing 
Che  aet)  or  rendms  the  perfennance  ufi)awM»  his  obligation  is 
discharged* 

This  fule  must  also  be  admitted ;  and  then  the  questions  sm 
•«-«l.  Whethervin  ^s  casei  the  defendant  was  prevented  by  the 
Acts  of  Congress  before  i|oticed«  from  obta^ing  possession  of 
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tk  lands  meBtioDcd  in  the  agraeiaeni  ?«-««pd  tf  ao,  thnF^^2» 
Whether  he  haa  not  also  barred  hi^adf  by  hia  rrteaaoy  so  as  • 
Id  subject  hmrto  the  operation  of  the  first  rule  ^  » 

By  the  defendant's  counsel,  M  is  inufted,  that  the  Aet^ 
1807  rendered  it  unlawful  tor  Ike  defendant  to  take  poaaes^n 
of  these  lands;  and  that  the  Acts«f  1803  and  ISU,  barred  the 
right  of  the  defendanty  not  only  to  the  lands  themselTeSy  byl 
also  to  the  compensadbn,  unless  he  executed  the  rdeaae  by  a^ 
certain  period.  The  altemative  then  presented  to  the  defend- 
ant was,  to  receive  the  compensation  ofiefsd  by  Congress,  upon 
the  condition  of  executing  the  release  of  his  ri|^  or  to  lose^ 
both  that  and  the  land. 

In  aaswer  to  this  argument,  it  as  contended,  thattboaa  Acts 
are  unconstitutional ;  and  consequently,  Ironld  not  have  pre- 
vented the  dateident  feqw  obtaining  pusa^ss'ion  of  tfaaaa  lands, 
If  he  had  not  shut  hiniaelf  out  of  the  tribunals  of  justiee  by  h» 
own  act. 

The  Court  feels  the  ^Acuity,  aa  well  as  the  delicacy  of  this 
question.  It  is  one  which  has  never  been  decided  in  any  Court 
of  the  United  States,  to  oar  knosrhndge.  It  is  not  Whether  the 
subject  upon  which  Congress  has  lagislatedt  wai  wkhout  the 
sphere  of  those  powers  whkh  ara  conferred  upafe  that  body  by 
the  Constitution ;  because  it  Is  noi  to  bo  denied,  that  the  pow* 
er  of  Congress  to  dispoM  of  the  pnblie  piapelty,  and  to  oiAhiC 
iaws  in  reference  thereto,  is  unlinnted.  But,  can  Congress  le- 
gislate  upon  the  rights  oi  indhrldwalist  to  •pvoftftj  acquired  or 
claimed  by  the  United.Staies,  jind  enact  laws  of  forfeiture,  ar 
odierwiii  to  defeat  those  rights,  eiihnr  absolutely  nr  condition- 
ally, at  the  meie  wUl  and  pleaanre  of  that  body  ?*«-«does  the 
power  to  pass  laws,  though  unresiNdllad  by  tha  Constittttiao, 
include  a  power  so  decide  upon  pnf  aia  righti^  and  to  dispose 
of  private  property,  because  the  title  asserted  by  the  indivklual 
affects  property  claimed  by  the  Unhsd  States? 

There  are  certain  expresaions  of  the  Supreme  Court,  in  Hre 
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case  Cff  Fletcber  v«.  9e«le,  e  Cranch,  which  te«iii  to  be  not 

*  ^imipi^lhaUe  to  Qfi»  sttfeject;  tbe^  are  the  fcUew&ng^- 

•  ^  The  queitioDi  whether  the  act  «f  traMferring  the  property 
^  an  hiAy  idui^  to  the  puk^UCf  he  in  tde  nature  of  the  legislative 
power»  ia  wall  worthy  of  reflectihn."  p.  136. 

*«  How  far  the  power  of  giTing  the  law,  may  hiTolve  eTer^F* 

' .   other  power,  in  caaoa  where  the  GeawtittilMMi  is  silent,  nerer  has 

•4beea9  and  perhaps  never  witl  be  detnitely  atated*     l^he  validity 

of  this  rescinding  Act  might  well  be  doubted,  were  Georgia  a 

single  sovereign  power."  lb,* 

<«  It  may  well  be  doubted)  witother  the  natuiv  of  society,  and 
of  government,  does  not  prescribe  somelixnitato  the  legislative . 
power;  and  if* any  be  pjrescribed,  where  are  they  to  be  found, 
if  the  paopeity  of  an  indlridiial,  fairly  and  honeailyacquired) 
may  be  seized  without  tompenaation.'*  p.  19^ 

It  is  true)  that  i^ivate  interests  must  be  subservient  to  the 
pnbUe  necesaitlea.  This  results  from  the  nature  of  (he  social 
compact.  Under  every  governm^itf  ho  4he  tnm  what  It  may, 
ludlvate  property  may  be  takmi  Or  public  uae«  provided  a  ftir 
compensation  be  paid  (or  it;  and  the  6th  artMe  of  the  amend* 
nfenta  lo  the  Constitution  of  the  United  Slates  *h|LS  provided^ 
that  private  property  ahall  not  be  take^  for  public  use,  irithout 
just  compeosatini.  But  whb  ia  to  decide,  as  to  the  quantum  • 
of- the  compensation?  Iff  the  power^is  exercised  uiclusively 
by  the  legislature,  It  is  easy  to  perceive  Chat*  it  may  be  abused ; 
and  that  the  onndUon  may  he  only  nominally  peifarmed. 
Ought  not  the  compensation,  in  aM  csnea,  to  be  judged  of  hf 
ihdiffbreat  persons, .  so  Selected  as  to  alhrd  a  fiir  expectation 
of  their^cHng  impartiaUy  ?  The  practise,  we  believe,  is  uni- 
versal, In  this  country  at  least,  to. submit  the  queatiott  of  a^a^ 
pepsatlen  to  peraons  sumaaooed  for  that  purpose,  by  process  in 
nature  of  a  Wilt  of  md  quod  4amnum.  Bnt  are  there  not  some 
limits  to  the  exercise  of  tfte  power  itaelf,  even  where  b  eompeuNft 
eaifton,  MMy  ascertained,  is  oito%d  |e»  be  made  ?    Oan  private  * 
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propcfty  be  Msed,  lor  the  aole  puipoie  of  fiEng  the  pobik. 
coffers  with  the  pto^oct  of  to  sale? 

These  ve  qucMoos  of  ^aat  niapiitade,  which  this  Coari 
iroiiid  deem  it  iu  4otf  to  sobmit  le  the  decirioo  of  the  Svpraaw 
Court)  if  they  wer^  neceMeriljf  hiTolved  in  the  dctewnhmfioo  of 
tiiis  caase.  We  think  thai  they  are  not ;  and  thai  this  case  may 
be  decided  upon  general  jMMcipfes  of  law,  whish  n»y  be  pre- 
dicated upon  an  admission  of  the  validity  of  the  Acis  of  Con- 
gress which  haire  been  refinted  to.  The  inquiry,  bowerery  into 
this  subject^  which  has  be^i  but  {>artially  made,  wiU  be  fonnd 
to  bear  upon  wotber  view  which  is  yet  to  be  takflo  of  this 
case* 

But  it  wUl  first  be  necessary,  to  inquire  into  the  tialiireof  the 
tkle  of  the  {yirchasers  under  the  Geor|;ia  Cenapaiif  » to  the  lands 
granted  lo  it  by  the  state  of  Georgia. 

In  ihe  case  of  Fletcher  vs.  Peck,  the  following  pcunts  were 
resolved—-!.  That  the  lands  lay  within  the  state  of  Geofgyn, 
and  thsu  that  staieiiad  power  to  grant  t|iero.  2.  That  the  Indian 
title,  until  extinguished,  was  to  be  respected  by  Conrts;  but 
that  it  was  not  such  as  was  absolutely  repugnant  to  seisin,  in 
fee,  on  the  parf  of  the  slate* 

3.  That  the  estate  granted  by  Georgia,  having  passed  into 
the  hands  of  purchaser^,  for  a  vahiabk  consideration,  witheat 
notice;  the  state  vfs  r^ramed,  eiiker  by  gtmerml  prineiplm 
vfhich  are  cofnmcn^o  our  free  iB9iUutiQn§f  ctr  by  the  Constitn- 
tion  of  the  United  Sutes,  from  passing  any  law  to  impair  the 
estate  vested  in  the  said  purchasers. 

If  this  then  was  the  title  of  those  persons,  who  purchased 
from  the  grsntees,  under  the  stale  of  Georgia,  as  sgAwt  that, 
state,  it  could  not,  we  conceive,,  be  ioipaiied  by  the  subsequent 
cession  of  Georgia  to  the  United  States.  The  derivative  tkle 
«f  the  latter,  could  not,  upon  general  principles  oCvkw^  be  ether, 
or  better,  than  that  of  the  former. 

If  this  be  so,  then  the  purchasers  under  the  Georffa  Qpmr 
pany,  aeqoired  a  good  and  valid  title  agaipsithe  United  States. 

•  ••••• 


OCTOBER  TK(M,  1619.  M:i 

.  -  .  .  -  ■  -     .    .     ■   .  -  ...,.■, 

Bleecker  w.  Bond. 

Admitting)  then,  the  validhf  of  the  Acts  of  Coiigresa,  for  the 
pqrposc  of  getting  «t  the  queeiicpft,  how  bit  the  release  of 
Mmifis  to  the  United  Stmtes^  ean  legally  affect  this  case ;  all 
that  can  be  said  of  them  i%  that  they  prevented  the  defetui- 
ant  from  obtaioitig  poaassaioii  of  the  land;  and  barred  his 
daim  to  the. same,  either  agunst  the  United  States,  or  against 
any  grantee  under  them.  iStlfl  the  claim  was  admittedf  or  elae 
it  would  have  been  aonecessary  to  require  a  FSlease  of  it,  as 
the  coosidemtibD  of  the  compensation  to  be  paid  by  the  Unit- 
ed States.  It  eamiot  be  contended,  that  thd  defendant  wm 
coioofpelled  to  give  the  relesise*  He  was  at  perfect  liberty  to  d» 
it  or  not,  as  he  pleased.  He  preferred  the  former;  and  the% 
by  a  voluntary  act,  he  extinguished  for  ever  all  his  ri^t  to* the 
land,  and  incapacitated  himself  to  obtaih  the  possession  of  i^i 
and,  for  this  renniciation,  he  received  the. stipulated  conri* 
deration. 

So  for  as  his  own  interest  was  concerned,  the  defendant  haA 
unqne4tiofitfbly  a  right  to  enter  into  this  contmet  with  the  Unit-  • 
ed  States.  It  was  perhaps  prudent  in  him  to  do  so.  But  be  had 
no  right,  by  any  act  of  hfs,  and  without  the  consent  of  the 
pikHitiff,  to  compromit  his  interest)  and  for  ever  to  close  the 
idoor  against  his  appeal  to  the  justice  of  the  nation,  even  if  he 
had  no  stronger  ground  to  stand  upon.  As  to  the  defendant,  it 
may  be  admitiai,  that  kit  bettered  his  situation,  by  acceding  tn 
the  terms  held  out  bf  the  Itfw.  Not  so  as  to  the  plamtiff,  if  the 
argument  of  the  de&ndant's  eeuoael  be  correct,  that,  although 
he  has  receivM  an  eqnivalent  for  the  ppssession  of  the  land,  be 
aa  discharged  from  his  obligation  to  pay  the  plaintiff;  becaose 
he  could  not,  at  the  time  he  reeeived  it,  and  never  can  obtain, 
the  pnsiesaian  or'^fam  land.  Independent  of  the  release,  the 
defendant  might  have  apposed  to  the'^ustice  of  Congress  to 
repeal  the  laws,  te  te  as  they  had  deptived  him  of  his  rights; ' 
and,  if  the  arguments  which  have  been  urged  in  the  precedaig 
pnit  of  this'opiiidon,  are  not  stvong  enough  to  impench  the  va- 
lidity of  the'iawa  in  questioD,  they  eould  seerriy  haycfoiM  to 
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bnoicm  upon  the  property,  the  defeodarit  m^t^  at  any  tkne^ 
kave  recovered  the  possession ;  and  it  could  never  have  been 
competent  to  the  defendant  to;urge  an  incapacity,  produced  by 
his  own  act,  and  wMch  it  was  in  his  power  to  remove,  as  a  rot- 
fon  ag^nst  paying  ihe  jMims  stipulated  in  thit-#grooicnt.  If 
he  could,  then  the  alternative,  so  cautiously  provided  in  the 
agreement,  would  have  been  altogether  without  meaning;  the 
legal  capacity  to  obtain  possession,  and  the  obtaining  of  it^ 
would  in  effect  mean  the  same  thing. 

The  nett  question  is,  to  what  amount  i«  the  plakitiff  entiled 
to  a  y#iidict  I  As  to  the  tw^  not^  for  %S^  dol|^«R,  a»  qtiesiLion 
htm  been  Qiad»,  providei  the  plaintiff  can  recover  any  ihing, 
.There  is'  more  difficulty  in  raapect  to  tbe  500  dollars.  On  the 
one  band,  it  is  contended,  that  this  is  an  ascertained  sum,  and 
qp  by  no  means  be  brought  within  the  meaning  of  the  e^^prey- 
sions  in  the  agreement,  an  unliquidated  demand.  On  t^i^  other, 
1^  is  insteed,  tbAl  m  op  evidionce  has  been  given  of  any  uuliqiAi- 
datad  demand  to  which  the  expressions  in  the  agroAment  cmM 
refer,  and  the  tesdmony  of  the  witness  is  positive,  that  Ike  de- 
fendant acknowledged  thb  sum  to  be  the  amount  due;  this  mnat 
be  consi^red  to  be  the  unliquidated  claim  referred  to  ih  the 
agreement.    This  point  is  submitted  to  the  jury. 

As  to  interest,  it  clearly  ought  not  to  be  calculated  bpyofid 
Ik^  Sih  of  )}ovember  181 4,  when  the  release  was  e»ecute4r 
And  the  jnry  may  ipve  interest  from  that  period,  or  from  the 
period  when  the  defendant  recognised,  or  otherwise  improved 
of  the  release  made  by  his  trustee,  which  was  some  time  in  the 
year  1816  or  1817. 

Verdict  for  the  filqiniiff: 

EwiBg,  and  Cmdyt  for  the  pWntjfi; 

Binney,  and  Joseph  R.  Ingers^My  ibr  the  defendant. 
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Ejectment  for  a  tmet  of  lyd  yi  bwi  i1  at  >  Acfi€%  »l^  ondcr^i 

e^ponot  agsinst  the  defendant. 
TbepfamtifTin  ejectment  must  ahov  a  la^  r^llit  to  enbj  m  genetal ;  and 

imleai  iDMler  wptaal  droomalancei^  (fie  ddcndant  dmald  be  let  ni,  tK> 

pnore  the  ^e  sn  equilaUe  one. 
Wo  pewon  vm  it  tfi  1 1  oi  HULnd  hiwif  If  againat  hia  oiw  grant  or  i  mn  nam , 

nor  can  anyone  oonliDref^  againat  Unovnad^  though  notbydeed^a 

litis  which  he  has  thus  aoknovledged* 
In  an  ijectment  b j  k  aeamd  marig^K^  aguut  the  mortfigpry  the  latter 

cannot  set  up  the  title  cfihejint  mortgagee. 
The  ifaeriff  ia  empowered,  bj  btw,  to  conrej  to  the  purchaaer 

execation,  all  the  right,  title,  and  intcnat  of  dhe  defendant;  and  he 

aa  the  defendant's  attomey,  appointed  by  hw  to  aeD  and  convey  die  kn^ 
b  an  ejectment^  by  the  purchaaer  at  a  ahenira  «ie»  i^ainil  die 

an  thn  execution^  or  thoae  who  may  claim  under  hin^  the  pMaliff 

aot  diow  any  other  title  than  the  judgment,  executioab  md  the  f^cnff^ 

deed ;  and  this  title  the  defendant  cannot  controvert 
Citizenship,  when  spoken  of  in  the  Constitution,  in  jefevence  to  the  joiia- 

Action  of  the  Courts  of  the  United  States^  meana  notfimg  moee  than 


tf  a  citizen  of  one  state  thinks  proper  to  change  his  ■^im*  '\  and  to  luuu^ 
with  hia  frmily,  if  he  have  one,  to  another  atate,  «ith  al«M>U^  nltentiatt 
ti^reaide  thcre»  he  beeome*  inatantly  a  citizen  of  that  alate^  and  may  aw 
m  the  Courts  of  the  United  States  as  such. 

ftandand  oiEdalmisconduct  are  not  to  be  presumed,  but  shouU  be  provedi 
and  it  is  not  a  fraud,  or  iDegil,  in  a  judges  who  baa  presided  in  the  Coort 
ia  which  the  judgment  was  rendctedy  to  purchaae  property  aold  under  aa 
execution  iasued  upon  such  judgment. 

fnadeqoaqr  of  consideration  ia  no  oijmtioa  to  n  aile  amde  oadem  camcu- 
tioB;  provided  the  safe  waa  IcgMI^  and  fiariy  made. 

X  HIS  was  an  ejectment  for  land  in  the  county  of  Nortkum- 
bcrland)  tailed  tbe  Limcatone  Lick  tract. 
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This  land  was  punlMtsed  at  sheriff's  sale  b^  Geoi^«  Lang^» 
^  Ihe  17tk  of  No^^ber  1807,  under  a  venditioni  exfionaa^ 
^d  bgr  regular  c^nyeyanQes,  the  title  to  the  aaid  land  became 
veatad  in  (he  lessor  of  the  plaintiff.  Possession  was  obtained 
tf  the  purchaser  some  time  after  the  saie>  and  continued  in  him 
until  about  the  jear  1913,  when  the  defendaat  entered  into  a 
part  of  the  land  for  which  this  ejectment  is  brought. 

It  was  provedy  that  the  lessor  of  }he  plaintiff  was  a  natqral- 
jjied  citizen  of  PeuoMrlvania,  and  rgsided  in  this  state,  in  the 
county  of  Northumberlaad,  until  the  j^ar  1816.  In  Septem- 
ber 1815,  he  resigned  his  pffofeasorsbip  in  the  College  of  Car- 
lisle, with  an  intention,  aa  he  declared,  of  remo?lng  to  New- 
Orleans,  with  a  view  of  engaging  in  the  practice  of.  the  law 
Abput  the  same  time,  he  broke  up  his  family  establishmenty 
d)l|^oi^d  of  his  furniture,  and  remained,  with  his  family,  for 
aopae  time,  at  the  house  of  a  friend,  as  a  visitor.  He  afterwards 
relinquished  his  intention  of  going  to  New-Orleans ;  and,  in 
the  autumn  of  the  fotton^ing  year,  he  removed,  with  his  family^ 
conaisting  of  his  wife^  two  children,  and  his  wife's  sister,  to 
Camden,  in  New-Jeraey,  on  the  opposite  side  of  the  river  to 
Philadelphia^,  where  he  rented  a  house  for  a  year,  and  continued 
to  reside  there  until  November  1817:  when  he  removed  to  Phi- 
Ifedelphia,  where  he  has  €ver  since  resided.  In  December  181^ 
be  was  elected  SjAprofessor  in  the  College  of  Philadelphia,  where 
he  delivered  a  co#se  of  lectures,  comihg  to  the  city  for  that 
'jpurpose,  and  returning  in  the  afternoon  to  his  family  in  Cam- 
den. 

The  defen^t  offered  in  evidence  to  show,  that  the  title  to 
the  land  i^  question,  wRen  gtfrchased  by  George  Lang,  was 
merely  an  equitable  .estate;  why:h,  it  was  contended  by  his 
counsel,  i^  insufficient  to  support  an  ejectment  in  thb  Court. 

This  evidence  was  objected  to,  upon  the  ground  that  a  de- 
fendant, whose  land  has  been  sold  under  an  execution,  and  those 
claiming  under  him,  will  not  be  permitted,  in  an  ejectment,  to 
recover  the  possession,  to  impeach  thp  title,  or  to  sImiw  an  out- 
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tide  iB  a  ttri  pcnott.  Tfce  plihtir  mted  o^ 
tile  fadgnatt,  ike  ezccvtioB,  aniibe  AuiM'%  deed.  S 
IM.  iO  Joltas.  923.  3  Teller  443.  9  KlMij,  STO.  4 
tS.  9BipDey,46S.  Tbc  legal  i^gM  rf^wiririiiii  KfUA 
tfie  defndant  bad,  togedicr  wkli  aO  Ims  risftt  and  ihle  to  il» 
bud*  paaaed  bjr  tfte  fbcrin  s  ditto  to  the  pvfckaiery  wbicliy  aa 
bclwecp  tlie  porcbaKT  and  the  defendant  in  the  eaeantionsy  or 
tboteelaittiing  under  hia,  m  softcicnt  in  qeetsMat.  The  caae 
of  Canon't  kaaee  v.  Boa£naa»  in  tkia  CMft;  wUch  niB'he 
relied  on  hf  the  other  iMe;  docs  not  contraycne  this  dodtine ; 
brcaoae  BoudiuDt,  the  driHilhHit  in  ibe  ejectnMnt,iM  not  the 
defendant  hi  the  execution;  nor  did  he  claim  under  that  defend* 
ant; — the  legal  estate  was  in  Bondtaot,  and  the  aqoiiabie  estate 
af  thift  defendant  in  the  exeroticHi,  which  alone  was  nld^  wiis 
derived  ttnder  a  contract  with  the  defendant  in  the  efecAeilt. 
In  support  of  the  evidence,  it  was  conseoded,  that  the  gnmad 
upon  which  all  the  decisions  which  hare  been  read  proceed^ 
atVt  that  the  defendant  in  the  eaecatiob  b  considered,  |rwavl  a 
tc&ant  holding  orer;  and  therefore,  he  cannot  denf  the  title  of 
hi*  landlord.  Bot  the  reasons  which  goivem  those  cases,  do  not 
appl3r  to  this;  because  k  appears,  that  the  defendant  reBtiqtiish* 
ed  the  possession  ferabont'lbur  fears,  and  that  he  afterwania 
re-entered.  Whether  his  re-^entry  was  tortious,  or  under  n 
claim  of  title,  is  initnaterial.  The  privity  "vf  latidlord  and 
tebant  was  destroyed  by  his  relinquishmeut  of  possession; 
add  be  has  flow  a  riglit  to  stand  upon  his  newly  acquired  pos' 
session,  and  to  call  upon  the  leaaor  of  (he  plaintiff  to  show  a 
l^al  right  of  entry;  an  equicsible  title  will  not  dose  this  Courts 
as  haa  been  repeatedly  decided.  '  The  Couhsel  refeited  to  the 
Aet  of  Assembly  of  the  6th  bf  April  1802,  glvleg  a  speedy 
tttnedy  to  purchasers  at  sbefifT's  sales  to  recover  the  posses- 
rien.  They  also  relied  on  the  c^at  of  Carsdfi^s  lenatt  ift.  Beu- 
dibot 

WAI^HVm  TON^  Juuki^  4eliirered  the  opinion  ef  the  Court. 


■«  ■ 


OCTOB&R  TERM,  iai9.  ;       ^ 


l^m^^^l^mm^m^Blff^^^mmimim^^'k^ 


L«nee  of  On^per  «.  <MbnM. 


9  9X0 


The  general  rale  it  tandeniable,  tb«t  tlie  plaintHF  in  ejectoQ^fst, 
^nllust  9h9w  a  legal  right  Of  eiftiy,  to  entitle  him  to  a  v^crdict ; 
and  that,  if  his  title  appear  to  be  merely  equiuble,  he  dooa  fiot 
ntaintain  bis  action.  If,  then,  the  defendant  is  permitted  bjrtbe 
rules  of  law,  to  disclose  the  real  facil  of  the  ease,  and  to 
falmsetf  of  defects  in  the  title  of  the  lessor  of  the  plaint! 
dKMn^  that  that  title  is  merely  e^itabl^,  or  is  inferic^  to 
some  other  outstanding  title  in  a  third  pefMcr ;  the  eridence 
MW  offered  ought  to  be  receif  ed. 

The  question  is^  can  fhft^efendant  opprose  the  title  of  the 
pluntiff 'siessor,  claimed  uflfiet*  the  sheriff's  deed}  hj  showing 
that  the  titte  of  the  deAsndallt,  at  the  time  6f  the  sale,  was 
merely  tK^uitable,  or  Was  At'  any  iOther  reasdn  defectire? 

f  jef  this  question  be  considered  under  the  following  aspects : 
t%,  as  if  this  deed  had  been  made  by  the  defendant  himself; 
and,  8d,  as  made  by  the  sheriff. 

'  In  the  first  ^se,  it  is  clear,  that  this  defence  would  have 
been  inadmissible,  upon  the  principle,  that  a  man  cannot  reco- 
ver in  ejectment,  nor  defend  himself  against  his  own  covenant 
or  grant.  H<5  is  estopped  by  his  own  aft,  from  saying  that  his 
tHle  was  defective,  when  his  deed  professes  to  "pass  a  good  title. 
Upon,  a  similar  principle,  a  man  Wilt  not  be  permitted,  against 
his^own  act,  though  not  by  deed,  to  controvert  the  title  which 
lie  has  thus  acknowledged;  as  if  one  man  came  into  posses* 
^on  of  land,  by  permission  of  another,  he  thereby  admits  the 
*%itle  of  that  other;  and,  in  an  ejectment  to  i^cover  back  the 
|K>ssession,  he  cannot  question  it. 

Upon  tMs  principle  it  Is,  t)i&t,  in  an  ejet^men^  by  a  secoiHl 
mortgagee  against  the  i^ortgagor,  the  latter  Cannot  protect  his 
possession,  by  setting  ^  the  outstanding  legal  title  in  the  ^rst 
mortgagee;  3  Burr,  1416/  4  Solfn.  Rep.  ^16.  1  T.  Mp.  YSB. 
And  in  an  ejectment  by  the  lissor  agfainst  his  lessee,  or  any  per^ 
son  clainung  under  the  lessee,  Ae  defendant  will  not  bo  alMr* 
«d  to  set  u^'  a  defect  in  tht  titlf  of  the  plaintiff,  or  to  show  an 
^uutanding  title  in  a  third  pdHon.    Druer  v$.  Laurence,  2 
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Wm.  Sfaic.  19S9.    13  SaflL.  347.    10  JolMM.  Rtp*  35A.  39S^ 
Doe  nju  Clarkf  1#  Eait.  SSS.  3  CttMS**  Rep.  188. 

Tlie  doctrine  msiataiDed  bf  these  deckinH,  iloas  aol  n  wjr 
nanaer  iafringe  apon  the  role  first  sUfeod,  that  tlie  pbintiff 
■ptshov  a  l^al  r^;ht  fC  entry;  because  a  cony^ance  bj  a 
person  in  poic issionj  |iiasici»  pritma  facU^  a  legal  estate;  which 
the  drfoidam.,  being  estopped  by  his  own  act  froM  oontio- 
▼erting,  by  shapring  that'  he  only  e^old  coav^  an  equitable 
estate,  no  such  deCect  in  the  plaiotair's  title  doea  or  can  appear; 
<u  htiwun  th99e  fiartiemy  the  filiifiiirs  title  appears  to  be 
feooded  opao  a  legal  right  of  catiy. 

2.  The  sheriiT'is  empowered  by  Ytm^  to  convey  by  deed  to 
the  parcbaser,  under  an  exeoHtioa^  41  tho  right,  title,  pnteasaty 
and  estate  of  the  defendant,  as'fuUy  as  the  defendant  himicif^ 
or  an  attorney  empowered  for  that  purpose  by  him,  could  9^0 
done.  The  officer,  in  iact,  acts  as  such  attorney,  appointed  for 
that  purpose  by  law.  The  purchase  money  is  paid  to  the  de* 
fondant,  in  the  execution,  or  is  applied  to  his  use,  in  discharge 
of  bis  debt;  between  whom  and  the  puachaser,  the  law  saisea 
a  contract,  in  lika  mannpr  as  if  thc^  conTeyance  had  been  made 
by  him.  The  cases  cited  by  the  pladntiff 's  counsel,  are  full  to 
the  point,  that  a  purchaser  under  an  execution|  in  an  ^ect- 
ment  against  the  defoaidant  in  the  execution,  or  one  claiming 
under  him,  need  not  show  any  other  title  than  the  judgment, 
execution,  and  sheriff's  deed ;  and  that  the  defendant  will  not 
be  permitted  to  controvert  such  titlct  by  showing  it  to  be  de- 
fective, or  by  setting  up  a  better  putstanding  title  in  a  thirds 
person.  To^these  dlltes,  may  he  addfd  th^  case  of  Doe  on  the 
demise  of  De  Costa  v:  Wharton,  8  J.'Rep.  3;  the  case  of 
Carson's  Lessee  v«.  Boudinot,  in  this  jpourt,  was  that  of  a^ 
efootment,  brought  by  the  purchaser  of  a  mere  equity,  under 
the  sheriff's  sale,  not  against  the  dibtor,  or  a  person  claiming 
under  him;  but . against  the  owner  of  the  legal  estate,  under 
ifrliam  the  debtor  claimed  an  ^uitable  title.  It  m  therefore 
consistent  with  all  the  cases  that  have  been  referred  tt>. 
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B«t  k  iB  cMtended,  \if  the  dcfetfdatit's  counsel,  thtl  the  pre- 
'tent  case  differs  from  thoee  ti#ich  hare  been  cited*  i»  the  cir- 
evmslluico^' that  the  lessor  of  the  plaintiff  had  the  fhIF^ff4^t  of 
his  purchase,  by  hying  had  the  possession  of  the  preoMses ; 
atidtfaat  the  defendant,*  haying  aftenrards  gaineii  the  possession, 
has  a  right  to  rely  upon  that,  untU  the  lessor  of  the  plaintiff  has 
shown  a  legal  right  of  entry  in  himself. 

The  difference  in  point  of  law,  produced  by  this  circumstance, 
is  not  discerned  by  the  Court.  By  resigning'the  possession  at 
one  time,  and  afterwards  reguning  it,  the  defendant  does  not 
cease  to  be  the  same  pefson^  whose  entire  interest  in  this  es- 
tate  was  conveyed  by  the  shelf ff,  and  subject  ip  every  disability 
which  that  cen^yancc  in^qsed  upon  him.  \\  the  conveyance 
had  been  made  by  himself,  instead  of  the  sheriff,  it  is  obvious, 
li^tjr.agaihst  his  own  act,  he  would  be  as  mych  estopped  to  set 
up  a  defect  in  the  title  he  had  passed  to  the  plaintiff  in  this  case, 
as  he  would  have  been  had  he  refused  at  first  to  surrender  the 
possession.  Tne  disabUity  to  make  this  defence  is  so  firmly 
attached  to  him,  and  to  all  those  claiming  under  hiuii  thlit  he 
cannot  shake  it  off  by  any  devke  of  this  knA."  Havinfj^shown 
that  there  is  no  difference*  between  a  sheriff's  deed  regularly 
made,  and  a  deed  by  the  defendant  himaelf)  the  same  conclusion 
follows.  * 

If  the  defendant  had  entered  upon  tWs  land,  under  a  title  bet- 
ter than  that  which  the  plaintiff's  lessor  obtained  under  the 
f .  sheriff's  deed,  afterwards  acquired,  he  might  certainly  have 
availed  himself  of  it  in  this  ejectment. 

The  opinion  of  the  Coart,  then,  is,  that-Hie  evidence  offered 
ought  not  to  be  admitted. 

The  objections  made  by  the  defendant's  counsel  were,  1st. 
That  the  lessor  of  the  plaintiff,  notwithstanding  his  temporary 
removal  to  the  state  of  New-Jeiiey,  continued  to  be  a  citiaen 
of  this  state,  and  therefera  thb  Court  haa  not  jurisdiction  of  llie 
case.  flMB,  although  hn  lamfly  resided  in  the  former .^tate, 
during  a  yta^  prior  to  the  instittition  of  this  suit,  and  the'plain- 
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which  the  wle  t^the  hmd  w  oMwic,  niw  wiliii  theihcpl'ip 
le^  eoihe  fcal  cstau  of  the  ddendan^  in  c«w  be  had  M  pcf^ 
SDoal  estate;  awl  the  ihcriff  not  haria^  rueiwd  that  the  de- 
faidflithad  Dopcftnil  aatate,  it  doea  not  appear  thai  he  had 
apj  aatboritf  ta  icrTe  aad  icfl  his  land;  aad  caaaeqiiicBtij,  the 
aale  was  void*  The  deed  oitht  ahtriU'm  aal  crca >i/iJM/aar 
erideace,  that  aO  prapcr  steps  wcva  ponucd  by  the  aftcert  ^ 
justify  the  sad  ^  Wheat.  77.   SBinB.231.  4  TeBtcs»  341. 

X  There  is  DO  eridcoce  that  thaaple  of  this  land  was  ad|o«ni- 
ed  lo  the  I7tb  day  of  NoTcoibery  wbca  it  wasaoU ;  and  the  Hfh 
having  beco  the  day  mcntjooed  in  the  sheriff's  advcrtisptMaCy 
the  sale  could  not  legally  take  place  on  any  other  day,  without 
a  new  advertisemcttt. 

4.  On  the  merits  of  the  case,  it  was  contendMf  that  the  les- 
sor of  the  plaintiff  was  the  presiding  Judge  of  the  Court  in  which 
this  ju^lgment  w<is  rendered ;  aad  it  appeal^  in  eridencct  that 
be  purchased  an  interest  in  that  judgment,  and  was  concerned 
with  the  nominal  purchaser  and  others  in  the  purchase  of  this 
lanc^  under  the  execution  ;•— that  this  conduct  amounted  to  a 
breach  of  bis  official  du|y ;  and,  in  short,  that  the  whole  trans- 
action was  tainted  by  such  marks  of  fraud,  imposition,  «od  mis* 
conduct,  as  ought  to  invalidate  the  pa^ase. 

It  was  answered,  by  the  plaintiff's  couoselr^ 

1.  That  the  evidJHice  in  the  causf  is  conflate,  to  shew  an 
abandonment  of  Pennsylvania,  and  a  pomaJUU  removal  to  the 
state  of  New-Jersey. 

2.  The  Act  of  Assembly  of  this  stau,  passed  the  13th  April 
if  07,  made  no  other  alteriUiiA  in  the  law  of  170^5,  than  to  for* 
bid  t  ca.  sa,  to  issue  where  the  piaintiff  hud  personal  or  real 
estate  i  and  the  Act  of  170  s  was  equally  imperatin^,  that  the 
real  estate  was  only  ^  be  levied  upon  in  defect  of  thtt' personal. 
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leasee  of  Cooper  Im,  QalbnJth. 
-:-, ^-^.-i i ^ — : — I ; 1— : : ^ 

Yet,  dutingttie  courae  of«  century,  tbe  veturn  o{  ^ijieri facias 
has  uailbrmlf  Seen  simiUiP  t6'ttiat  vipdtr  which  this  hind  wit 
taken  in  execntion;  and  the  doctrine  contended  'Ibr  op  the  other 
Bide,  if  upheld  by  tile  Court,  wSvjJ'tiproot  most  of  the  land- 
ed titles  in  this  state.  *** 

The  pMtection  of.  the  real  estatQ^agaAist  seizure  and  sale') 
where  tllerelb  personal  property,  Is  a  privile^  intended  for  the 
Advantage  of  the  deblbr.  ff  he  chooses  to  \iraive  it,  he  is  at 
Hberty  to  do  so,  dther  expressly  ol'  by  implieation.  In  thisT 
iSme\  lie  has 'done  so  expreisly,  by  an  agreement  made  in  Au- 
i^st  1807;  that  if  lie  did  net  pay  the  executions  which  hjtcl 
Iteen  levied  oil  thU  hets^j  %nd  )ko  on  the  Beaver  darti  tract,  in 
'Ibur  weel^s,  the  'latid^^ig^  then  be  sold.  This  agreement 
amounts  to  an  acknowledgment  that  there  was  no  personal  pro- 
perty; or,  9r  Aere  was,  it  is  a  waiver  of  the  defendant's  privi- 
lege of  insisting  that  his  personal  property  should  be  first  seiz- 
ed and  sold ;  an^  lie  thereby  consents,  unconditionally,  to  the 
sale  of  the  land,  if  lAie  executions  should  not  be  satisfied  within 
the  tfane  mentiosed.  Cases  cited,  8  Joli)l^.  S6$.  1  liefm.  45. . 
4  Yeates,  22.  *' 

3.  This  objection  ia  eentradicted  by  the  record;  which' 
states,  that  this  land  was* offered  fiir'scle  on  the'  Ilth,  and  ad- 
joumed  over  dll  the  suce^ediflg  day.        ' 

4.  The  argument^ under  this  head,pAk:eeded  principally  upon 
the  evidence  given  in  tlie  cause,  which  was  voluminous. 


WASHING  arOJV;  «tfi«,  charged  the  jury.  The  questioa 
of  jurisdiction  is  first  to  be  considered.  It  is  compoied  of  law 
and  fact ;  and  as  soon  as  the  latter  is  ascertained,  the^uestion  is 
reliered  from  every  difficulty.*  Citizenship,  when  spoken  of  in 
the  ConstitiitioD  in  reference  to  the  jurisdiction  of  the  Cour^ 
el  the  United  States,  means  nothing  more  than  residence.  Tie 
citizens  of  each  tftate,  are. entitled  to  all  th€  privileges  and  im- 
munities of  citizens  in  the  several  states;  but  to  give  jurisdic^ 
tion  to  tbe  Courts  of  the  Onil^  States,  4^e  ault  must  be  be- 

Vox..  III.  4  A 
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ap^  an  «lifii.  If  a'citi^ca  oC  ame  tine  shovid  ikiftk  yw|iii  l» 
clmge  bfi  dofiicik  lod  to  viai»Te  hnidf  aad  inpiJf « if  te 
Imtc  odc,  iiil9  woUicr  ume^  «rkh  a  A mw  Jirfr  iBlitkn  of  atpj^ 
Zoning  hbfoiirifc  place  of  fcsidencc,  and  te  bec^nc  aa 
aalor  midcotof  Ibfe  fUteio.whicb  heraopovca;  lie. 
JwuMwiiitrly  upflu  wch  reiPDvaly  iccoiopaiQed  .ipiib  eock  j^« 
tcntaotty  a  ttaUtoOf.  gaumii  of  thai  stai%  and  mn  mii^tmin  «p 
•ccioa  in  the  Cirout  Cooi(  of  tbe  ttaie  whieh  lie  li^  ataydos-' 
edforinthatof  anjr  other  state,  ryigtif  il^B  one  in  nfciclj  lie  hge^ 
settled  hinuelC  Time,  in  reUtien  to  hiakBoir  yrairirmwj  oeci|> 
patioo,  a  auddcD*  renoTal  bac^  •>  the  al^^  Iji^  ha4  iJiajiftnncHfc 
after  i^stituUog  a  suit  in  the  Circiiit  Ceuct  of  that  swii ;  w^ 
the  lifce^  are  cijBcomstances  which  m%j  b^  celieil  apqmte  ^ktm^ 
tW  his  ^t  camoval  was  not  honajide^  or  iatempM  te  he  pm- 
manei^t;  bat  thejr  will  opt  be  sufficieQt  to  diapro^e  Wa  rini^en* 
ship  in  the  place  of  his  new  doniicily  and  tq^  exclude  himfcnea 
tb^  jurisdictimi  of  the  Circuit  C^urt  for.  i^e  disuaet  te  whkh 
h^  had  ikrmerljr  leaidod ;  if  the  mrj  are  satisQiid^  fisooi  the  eid* 
dence,  that  His  first  removal  was  domajidcj  and  without  an  in- 
teotion  of  returning.  And,  if  the  jurf  \i^  so  selirfcd>  the  juris- 
dictioQ  will  not  be  ousted^  UK>ugh^  is  Aould  appear,  that  one  of 
the  motives  of  the  pUiniiff  'm  re^or^,  or  indeed  his  only  nwx- 
^?e,  W4S  to  enable  him  l^  bring  sk;HUt  in  s^Qourt  of  the  United 
States,  sitting  in  the  state  he  had  removed  feom* 

The  circumstances  to  prove  a  btmn  Jide  intenUon  in  the  ^ 
lessor  of  tbe^plaintiflf,  tje  change'  his.  4Miieil»  a|re.  vfi^y  streeg* 
Jf^.  WAS  the  Professor  of  Chemistry,  ip  the.  College  of  Cadisle; 
the  salary  was  small ;  apd  it.  is  probable,  insufioient  to.  support 
bia  family.  He  spo]i#  tp.  hi^  t'iendsy  ^i  difer^t  tif)if0%o£  his 
determinalioD  to  requov^s^  to  New-Orleans,. or  tQtA}j|bei»a,;,.a<wi 
^re  to  prosecute  the  practice  of  l^w.  H^  «u]erdi|)gl]^  re* 
siraied  his  Professomhip,  sold  his  (amUurci  bypke  up.  his  bttf^ 
ly,  estMrfishment ;  and,  after  spending  some  t^^e  in  the  teniiK 
of  aiirisody  a*.  «iMI>  be  rei]|i(|(  e  he^i#^,for.%|;eiir„ 
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^n,  AM  ilMf«  re-ttftabllihed  hitnfteir  ana  hn  faoiif.  It  Wm 
t^^  Uii«  Mfep  wM  taken,  that  Mb  w««  elected  a  Professor  in  the 
IL^Iirerslty  of  this  city;  where  Ke  was  seta  !•  the  forenoon 
allendin|f  to  his  duties;  and  in  thm  eTening  he>retunMd  to  his 
fiiinilf .  His  bceutmtton  in  Phikidolphia,  tjndtn*  these  circum- 
stanceSf  is  tio4  of  itself  sufficient  to  dlaprore  his  baTing  beeih 
at  ih^  MM  time,  a  resident  eitl^en  of  the  state' Where  his 
fktMf^mdM.  ... 

Ib  BOtoihVIi^ssee  V9,  JBr6wn^  fh  this  Conrt,  the  case  waSf 
flMt  Joseph  Oriswdld,  #hO  teskled  wkb  fts  fhinilf  in  New- 
Tofk,  came  to  Fhi)atM(Aia,  #ith  his  son,  in  T>rder  to  estaUtsh 
Aim  here  as  a  #islf|liei^  hhd  to  Instruct  him  In  that  art.  He  coa- 
^ntlMliefd,  ehgilgcd  in  thtt  biialnes^,  fcr  eight  or  nine  nonths, 
fCttrVning  at  hiferrall,'  during  that  perioti,  to  vbk  his  fiimtly; 
atni,  after  ht  h«d  oMbpleied  the  bttsiness  which  caused  hb 
visit  to  this  city,  he  returned  to  his  femily  in  N6w-lfork,  an4 
thef^  remailM.  The  Court  decided,  that  the  lesiporiiry  iibode 
of  Gils^ld  iti  Phfladelphia,  Without  his  fiimily,  for  a  speeial 
ptrrpoAe,  with  thb  <ti»fmo  revertendi  always  ccsitupuing,  dM  ■•! 
make  him  an  Mmbkant  of  this  state. 

Hating  thtis  stated  t^af  ate  the  principles  of  hiw  whieir 

■ 

must  govern  this  case,  lifK  jurf  wHI  decide,  whether,  upon  the 
evidence,  the  removal  of  \ht  plainjiff  14  Ne#-JefiiDy  was  Kna 
Jlde,  and  with  ihtetition  \6  beionie  a  Kftideot  add  inhabitant  of 
thfat  state.  * 

t.  fc  9.  The  answers  given  to  these  objections,  by  the  eoun* 
set  for  the  plaintiff,  are  entirety  satisfactory.  No  case  was  pro** 
dticed,  in  whkh  it  has  been  decided  \ff  any  Court  of  diis  State, 
that  k  is  necessary  for  the  sh^ff  to  return  on  the  *Ji^rifa^ij 
that*the  defeodAm  has  00  personal  estafe.  This  is  a  matcei? 
WhUltfhaast  al*ay^  be  within  the  defoMbAt's  own  knbwied{gff 
ahdet  wouM  seenr  reasonable,  ti  least,  that  if,  in  ptoint  of  fiiet» 
he  has  personal  property,  and  intends  to  Object  oh*  that  accoant^' 
tor  lAe  levy  en  his  real  estlite,  be  should  ikiake  k  b«#RM  t\d 
€otrrt  from  whhA  the  execatiebl^issuedi  flli»#e  this  as  it  mi^r, 
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tiMt  the  bod  %hoL.'A  be  soU^  opoa  a  ccitain 
]ilacc.     Tibk  avooBlcd  tm  »  waircr  of  tbe 
Ike  dffrilmt  oog;bt  to  be  hocDcL 

4.  Upoo  tbeflKiiu  of  this  cansc,  we  cao  doaonoretbiBlqr 
dmm  a  fev  priocipica  of  lav,  wbicb  oogte.  to  ^o^cia  ftbe  jmy* 
is  the  decmam  vidcb  thej  maj  come  to.  Tbe  lopBr  of  the 
pUntif  b  charged  wkb  judicial  misconlact, 
m  acquiriog  Uie  t&le  oo  vbich  this  actioo 

Let  k  be  pi  wipftl,  <k^  frvpd  aod  joinoiliii  I,  of  the 
oatore  ijnpoted  to  Mr.  Oaopeft  9tc  oai  io  be  pfcmaMd;  tat 
the  rarene.  He  vbo  oiakca  these  ciM»C^%  ffUKt  ratahtiah 
them  bf  erideoce  io  your  aatisiKtiQo.  It  ahoold  aho  JVpcvv 
tiiat  tbe  frmad  or  misCoodact  impnted  to  him,  waa  of  a  aMue 
to  injure  the  deieodant,  and  was  aypiirihir  to  the  ptftkuhv 
aabject  wliich  you  hare  to  decide. 

We  understand  firom  tbe  erideoce,  as  weD  as  hom  the  sdmia- 
sioB  of  the  defendant's  counsel,  that,  wbaterer  ^^rr^  the 
plaiflliir  acquired  in  the  execution,  undpr  which  this  land 
was  sold,  was  subsequent  to  the  time  y,  waa  issued;  and 
that  no  ipiestioo  respecting  that  eKecptK>n»  or  the  sale  of 
the  Limestone  Uck  tract,  wna  ew^  bsapght  before  the  Couit  of 
whiili  tbe  phuntiff  waa  a  Jjdge,  ontii'lbe  19th  of  November, 
'^ben  tbe  sale  of  this  tn^pt,  and  of  tbe  Benrer  dam  tract,  pur- 
chased by  Mr.  Albright,  was  confrmed;  qd  which  occasion, 
the  record  states,  that  Judge  Cooper  decl«rsd  he  had  an  in- 
terest, and  left  the  bench. 

Tbe  asiertioos  that  a  Judge  cannot  legally  becooie  interested 
in  an  execution,  which  has^  issued  uoder  the  authority  of  the 
Court  of  which  he  is  a  ;nember,  or 4n  property  ^old  under  fi^ch 
execution;  end  that  by  making  such  acquisitions  hejs  guilty  of 
a  breach  of  bis  duty  as  a  Judge,  do  not  receiye  the  sancti^  of 
this  Court.  It  may  be  Indiscreet  in  h^  to  do  itb;  and  it  m^y 
hf  unhecon»ing  tbe  dignity  of  his  station  to  speculate  in  pur- 
chases of  this  soct,.  «SkM  untl^  rery  peculitr  cirpumstances. 
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Lessee  qT  Qpop«r  «•>  GdbnMi. 

WlreneTe/a  qumtion'toAe^  before*  a  CcMit,  in  irhich  the 
Judge  knows  that  he  has  an  interest  of  any  kiad,  he  violalea 
dtfcorum,  moraUiy)  aiid  Uv,  by  remainii^  on  f  he  seat  of  justicoi 
and  giting  an  opinion  in  the  case.  We  shouIJi  not  hesitate  in 
sayingi  that  a  clidn9,  foanded  npoifli  sach  m  gross  breach  of  duty, 
ought  not  to  reeiiye  the  countesance  of  any  Court. 
•*  But  we  do  not  understand^  evrn  from  the  defendant's  coun- 
sd,  that  the  plaintiff  gave  any  judicial  ogpion  Tespeding  the 
saJk  of  this  propeity ;.  of  Chat  any  question  w^^  at  aiif  tine, 
biought  before  the  Court,  w^icb-.eglled  Sar  judicial  inle»pMi^ 
tiop,  except  on  the  19ib,  when  b^  very  ^iroperly  retired  from 
the  bench*  r     .* 

His  directioD  to  ihe^heriff,  to  sell  Clife  |>ml  iw  kaid  asoney, 
^rasnbc  given  judkialj^i  mat  could  it  be;  nor  does  k  appear 
that  it  was  so  understeod  by  the  sheriff.  As  a  pwty -concerned 
jn  interest,  hir  hpd  ft  right  to  direct  the  sheciff  to  sell  forspeciiB^' 
and  for  ready  momtf.  The  writ  was  returnable  to  AlMt  session 
of  the  Couftf  and  therefere  the  sheriff  had  no  adthority  to  give 
credit  without  tito  consent  of  the  person  hiterested  in  the  exe* 
cutioo)  and  it  is4U>  just  or  If^al  groupd  of  compMkt  against 
them,  that  they  didi*Qpt  give  siaeh  censent. 

As  to  all  that  has  Heen  siftd  SDd^mved,  reipecting  sIm  sale 
of  the  Beaver  dAVk  traet,  It.em  have  nothing  to^o  wltl^tk#^ 
qpieation  now  uodor  dis€Wili(^p>^  tim  im^-tnm  got  {mrchased 
bf  the  plaintiff,  anH^fsnot  iirsg|)iod  hs'llis  cotilniversy.--  • 

As*little  have  you  to  do  with  the  inadequate  prleorint  which? 
It  is  said  this  land  was  sohir  11  the  sale  was  luff  and  in  ether 
respects  legel,  ioadeqoaey  of  valoe,  given  for  property  eold  at 
publiaauctio^  was  neuter  yel  suppiDSi^,  much  less  decided,  to 
be  %  grougd  for  invalidnting  tbe^sak^  >  . 

Verdkt  f9r  filmintiff. 
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Binne)r»  and  Chaiancey,  for  lessor  of  phintiff. 

Rawle,  and  Ttlghman,  1^  defendant.  >>* 
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Fm«0Mii^  v«.  Camao. 


hiti|i]|^  lieen  gnee  entered  on  a  warm^t  of  Mtoroej,  tlie  ««r; 
fmnt  becomes  funeku  offido;  and  although  in  the  wairasti  itttiioritjr  m|y 
fcave  heen  gf^en  to'  tflA  Judffntrtltj  in  th^'plmi^  ^^Mt  eaii  onfsr  mean  a 
Mton^jtd^fMif,  where  IfteiMt  has  been  set  aside;  aid  *Qt  as  airfboritf 

JKULE  to  show  cause,  whf  die  fadg^ent  rendered  in  this 
CMe  •botiid  not  >»'^eft€i. 

The  plaimiff  fHwdttced  «  boMUnoK A»d  hf  lio  dcAndamt,  to 
the  plaiDliffy  bvlh  stt^^ctft  «C  the  King  oMie  United  Kntgdontft 
of'  Qcreet  Briuia  asd  Ireland,  and  at  the  tfadiij  i«iLini  in  Ire- 
UtndtbtnMlgilaUui  iaoi,wi^  a  warrant  ofaMMiaBy  annexed,  to 
coofiesft  |«dgfllflDt  Uieccon ;  under  whkfc  poirei^  tkll  ^gment 
vas  entered*         »        -         .  -       ■* 

.  The  daiMtfAant,  ifi  sapfort  off  ^  mla^  aontnndad)  that  |«d||f- 
ment  had  long  since  been  ontdrad  npcii  t|^  band^  in  Idekindy 
aa  ap^anred  by  A%  Mkwrkiig.endoiaeniaii  a»  it»*«^«  Judgmant 
^Dlere4  th«'90tb  of  Octobivp  l^Ml"  daBseqaihtiy,  that  therta 
no.WngeraenMiiiafaDy Minad)FO»tM^ki^$  tetan  action  abovM 
have  hem  braaghi  on  «|e  jfkifp^m^^  it  w4p  akooAyactad,  that 
accamliilf  4*  the  pmaliqa.of  the  Couita  of  thk  atate,^  aa  wall  as 
of  tha  EngH^lrCottriB,  jodgveii  npM  a  waaiMt  off  atiamef 
could  not  bo  emeaed  up  alter  tan  yaara  Itobe  Ae  iIbw  the  no* 
ney  b<iG«me  dsie^  wifthoiii  laara  af  tbnCou»t»  ufon  »  naaimw 
for  that  purpose;  and  tba  jadgpil'nt  in  ihia  caaa  waacMorod 
aeventeen'faan  after. 

In  answer  to  these  ol^ections,  it  was  inaia^ad— 1.  That  the 
^atry  upon  the  bondt  is  Hat  anficifeit  '«r  pwipdr*  eviteioof  :to 
pfDve  that  a  judgment  had  boaii  enlerad  ii(i  pffor  to  tha  pfta- 
aant;  and  if  it  were^  still,  the  warrant  authorif  d  the  entering 
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up  of  ytt%MrM«;— »tfid  2.  Thai  the  i%le  as  to  the  necessity  of 
dbtaioing  leave  of  the  Court  after  ten  years,  is  only  agplicaWe  to 
4aaea  where  the  plaintiff  has  be«n  witfaii^  the  stat^  duiiiig  that 
time. 

Case*  cited,  4  Emaitf  4S6,  li'ChMre  v«.  Duocalt.  3  East,  25 1, 
Diake  v«.  Mitche^. 

WjfSHjy/XiT0J>t^\Ju9tice.  The  first  9bjection  is  fatal  to 
tbi^  jud^ent.  The  prooCof  a  prior  iudfrneq^'an^not  given 
}^\ixt  djaf^ndaRt»  hut»  ajjuyacs^^n^ftn  the^  boa^  ssd  .wair^ani  irf  at • 
ti»iraey^  upo»  wUeh  Ihi* JMil90|lRi  pMModefed^  anA  which  ^e 
plaintiff  himself  gives  in  evidencev^^Mii^trt  tlie  pveient  judg- 
ment: Taking  It,  thenV&8  proved',  Urat  a  jnd^tnent  w^s  enter- 
ed  oh  the  29tK  of  Ocfdbjr  180?,  the  warrtnt  of  aitomey  was 
iXitu  functtu  officio. 

.  As  ta  tbfi  ^MjP)9Aept,  that  the  w.arrant  ai^horizea the  aXtorqpf 
to  coni^sa,  a  jn^gpent,  or  judgiuenta,  in  the  phra^  ttare  ia  no-' 
tJMQtf  lA  ilLl  tfiK  latter  expreaiioft  could  only  app^  Do  as  imper- 
feot  jwlgmeii^r  wMch  mi^t  be  set  asidb,  tir  reversed  filr  error. 
It  could  never  contempia|c4he  existence  of  two  valid  lilR!  subdst- 
ing  judgments,  at  the  s^me  t^e,  and  upon  the  same  bond. 

Mule  made  ab^^lute, 

Gibson,  for  llm  defendant. 

Charles  J.  logonMiii  ipr  the  Ifaintif. . 


•« 
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vUck  «w  ande  by  ooe.MMi* 
in  tt  ekotef  pfffy»  nadt  vith  the  pfadntiirs 

tna  OCffeWMpt  MNMIII^  rCffaMO  ttHi  wIIUII]p 

«flheihip'«»  ^b^^bfBffe^mliifik  m  tte  Birtmii  by  which  dana^^ 

woe  wiiliMw^^  ta  *  Ns*  imwii^ 
Tb«  ttoowit  of  Hw  phinrii^^  «biiv  mmvi  with  ptoptktj  be  aTened  or 

aworn  to;  Vmd  beh^  cntMf  lb#  uafiqiijdilad  4— uigci^  to 

vfaicb  no  hnpwa  olaiidard  mtk  be  adaiKBd  to^  a  IbccigB  attachment 

not  be  wimaincd. 
I'ne  chaitcr  puty  hariaii^  been  entered  nCo  by  ftuicli  asd  the  densndant^ 

akhoogh  In  Ihe  hodj  of  it  he  Hatea  himsdf  the  i^efll  of  ClMk,  7e^  m  idl 

the  cofienantaaf  nade  with  Smith,  and  he  eaMcnted  lit 

his  owBfuunc^  withant  relerence  to  Cfairic.  the  action 

in  the  nwe  of  Clark. 
R  it  no  objection  to  a  foreign  attachment,  t^t  the  plaintiff  had  Med  out  an 

attachment,  in  another  state,  for  the  same  cause  «f  action. 
Qaere,   If  the  defendant  had  girenliiiLI^  the  imt  attachment,  wfaedier  a 

•eoondcoold  besustained.      t 

1  HIS  was  a  rule  upon  the  pldtntifF  tash<)w  hia  cause  of  actiAn, 
and  wkj  the  foreign  attachment,  wiich  hai  b^n  issued,  should 
l^t  be  disolved. 

The  plaintiff  showed  qause,  by  producing  the  affidavit  of  John 
£.  Smith,  in  whioh  he  swears;  that, on  the  31st  August  1805, 
a  covenant  was  aftlered  into  beiveen  the  defendant  and  the  de- 
ponent at  agent  0/ James  Clark^  the  tesutor,  at  Lcmdoa,  a  copy 
of  which  is  annexed,  to  Che  aftdayit;  aad  tMat,  in  pursuance 
thereof,'  the  ship  PorUmouth,  tbereui  nakned,  took  on  board,  at 
Portsmouth,  from  the  defendant,  such  lawful  goods  as  the  de- 
fendant thought  proper  to  sbipi  and  proceed^  on  her  voyage 
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ibr  ^Monteffideo,  and  tdi^ched,  agreeably  ta  olid  tovenant,  at  the 
Aosf  of  Africa,  fer  "(lassengfera  for  Moiit«vldeo;%nd,'on  ker 
Toyage  thence,  the  ibi]))  beforelker  arrival  at  Montevideo,  was, 
with^at  aBf^  fairit  tyf  the  owner  or  his  agents,  sidized  on  the  coast 
cyf  'Africa  and  s^nt  to  London,  where  stie  was,  detained  for  a 
femg  time,  and^lha)  fibftrated,  and  restored  to.  the  de^ofmt,  as 
agont  of  Clark.  That,  with  all  possible  despatch,  he  caused 
the  said  ship  to  be  repaired,  am)  then  proposed  to  the  defdbd- 
mt  to  cause  the  said  ship  tb  prosecute  and  complete  the  afore- 
Mid  voyage,  and  to  do  and  perform  every  thing  incumbent  on 
Mm  to  do  by  the  ternas  of  the-  said  ciovenftit^  and  that  he  was 
willing  and  ready  to  perform  the  same.^  But  the  defendant  did 
not,  and  would  not,  permit  the  ship  to  perform  the  voyage,  and 
refiased  so  to  do;  and  absol«telj|.  violated  bis  cohtract  therein,  and 
wiiotly  renounced  the  cliarter  party^  and  the  farther  prosecutioQ 
of  the'lraHs^ction  connected  therewith.  That,  if  the  said  voy« 
agQ  had  been  proceeded  in,  agreeably  to  the  covenant,  and  the 
deponent*!  offeSr  as  agent  as  aforesaid,  the  ship  wquld  have  been 
employed  during  her  said  voyage  24  months,  as  the  defendant 
believes ;  which)  agreeably  to  the  terms  of  the  covenant,  would 
have  yielded  a  freight  of  ^£16)080  2«.,  and  which)  with  the 
exception  df  a  smldl  credit,  Ims  been  lost  ^o  the  plaintiffs,  by 
the  breach  of  \\k€  said  covenant  "by  the  defendant.  He  firmly 
believes,  that  damages,  including  intefest,  have  been  sustained 
by  the  plaintiffs,  by  said  violation,  to  the  amount  df  102,000 
dollars.  *  . 

The  material  parts  of  a  charter  p\irty  simiHE^  tb  tftsrt  referred* 
to  in  this  afiidtrvit,  are  well  stated  by  the  Judge,  iii  8  East,  437. 

WASmJ^G  TQJ^JMMtkey  ddlv^fftd  the  opinion  of  the  Court. 
Various  reasons  have  beefyisstgned  why  this  attachitient  should 
be  diMolv^,  of  which  two  only  will  be'particulariy  examined. 

Theirst  is,  that  this  actkm  is  brought  to  recover  unliquidat-* 
ed  daiMigeS)  which,  it  is  contended,  cannot  be  the  subject  of  a* 
foreigii  attachment  usftar  th#  li^w  of  this  state*  .  <* 

voi;.  hi:  •  '       4B 
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Tbis  tafaject  wm  ▼cf  much  consyejawr  io  the  cmt  of  Fisher 
7f«.  CoQseqie,  cilpd  at  the  b^;*  end  aiUmgh  «e  do  o^  thUk 
tb«t  the  Coiutt  IB  that  caae«  fare  toe  lib<|pl  a  constnictioD  to 
the  Attachniertt  Law,  we  ahoukl  nevertheleaa  e«a2iiaqi&  the 
ground  with  great  cantioD)  before  we  nyiV^  asf  fiiither  advfpcf^ 
The  prit^^y  <1^*>^  ^^^  ^^  ^^^  watt  fha(  »  demand  ariaoi^ 
.rjr  contrqctif^  the  anuniat  of  ifUcJi  ;ras  aaccrtaiqed,  or  wJEich^ 
wa|  8usc9ptible  oC  aaceruuunept  by  aome  iilandftrd, .  refcrabhi 
to  the  contract  iucK^<aufficiemly  ceitain  tQ  enable  the  {ilainufl^ 
bj  aAdavit,  to  yrer  it«  or  a  jurfr  lb  find  t»;  might  b^  the  fo«ui- 
dation  of  a  piwce#di|ig  by  w;&y  of  foreigi  auachment,  withoii^ 
reference  to  the  form  ^f  action,  or  to  the  technical  dejiutioB  of 
debt^  the  expression  used  In  the  law.  • 

The  caiae  of  i^tion  abown  ip  tlui  case  was,  m  sul^frtMoc^ 
that  the  defendant,  in  the  attachment,  agreed  to  deliyer  to  the 
plaintiff  teas  of  a  certain  quality,  and  i|||ite4  to  a  pa^gjicalar 
market ;  and,  on  failure  to  do  so,  Io  pay  the  difference  between 
tl^as  of  the  stipulated  quality,  and  such  as  shoipM  l|e  deUvef-^ 
ed ;«— that  teas  df  inferior  quality  to  that  stated  bi  the  agree- 
ment, were  delivered;  and  the  plaimtMT  swbre,  that  the  differ- 
ence amounted  to  a  precise  sumt  ^  which  the.  defendant  jf^ 
justly  indebted  to  him.  The  standard,  thev^ore,  |m9  tk€  dif- 
ference in  the  quality  of  tw«  articles,  and  all  that  remained 
to  be  ascertained,  uras  the  value  or  amount  of  such  differeiipe; 
which  wsy  as  easily  ^certained,  as  the  value  of  gopds  8old» 
where  no  price  Was  agreed  upon..  The  standard  was  fixed  by 
the  contraf^  itf  e|%  and  t^e  «|D0U|)t  of  the  claim,  in  reference  to 
it,  was  so  plainly  to  be  ascertained,  that  the  pjaintiff  ^aaenahleil 
to  aver  it  in  his  affidavit,  and  he  dad  so. 

This  actiqn  IB  founds  oi^a  cbarter  p^rtji^  \/y  Yhic)|  tb^  de- 
fendant covenants  to  pay  to  John  £.  Smthfj^is  e^eculon^  lie., 
£67p  per  month;  duri]|((  the  time  tl^  ship  sbaH  b%  emploped 
by  the  freighter,  dur^g  her  intended  tQyi|ge;  .9nd*9Q«i  pro- 
portion for  any  time  less  than  a  mopthi  in  fuH  of  tbt  %m8ht  of 


DCTO^k  T£RM,  1«»9.  569 

i 

■■■i<        I     I  ■  mil   ■iiiw    I   ■  !■■    —  >■"  I  jy^w*— i^fc^i^— ^^i^i*i[^—^^—ii^ 

. « tisij^i  Bxecutors  ««:  WSMM    . 


the  saM  vessel ;  and  he  covenants  also,  to  pzf  twi»  tftirfl  paiti 
of  all  pilotage  and  port  charges,  during  the  voya^;  and  also 
fWo  third  parts  of  ail  expenses  of  storing  the  ship's  cargo  at 
Mont^ideo — stich  ffeight,  pilblUge,  dMd  port  eHarge^  to  h€ 
]iaid  on  the  arrival  and  discharge  of  the  sliip  af  h^r  destined 
port  in  Great  BWtain'.  Tie  further  covenants  to  ftkmish  jftiffi. 
€ierit  water  and  provisions,  Ibr  all  passengers  she  may  take  oil 
lk>ard,  during  tlie  voyage  to  Montevideo. 

These  are  all  tl|e  covenants  hi  this  instr'ument,  oh  the  part  '6f 
ihe  defendant;  and  it  is  Obvious,  that  he  is  not  liable  for  a' 
breach  of  any  of  them,  inasmuch  as  Ikis  perfbrmknce  depended* 
upon  the  completion  of  the  voyage,  aiid  the  arrival  ^ind  dis- 
charge of  the  ship  at  her  destined  port  in  Great  BHtaib. 

Whether  the  plah)£ifrB  can  maiofllin  aily  actian  upon  diis 
^Mrter  party,  by  reason  of  the  refasal  of  the  defendant  to  taK# 
on  board  a  cak'go,  afkf  fo  prosecute  the  voyage,  is  a  questioli 
#hich  has  not  been  coniidered  by  the  Courts  nor  is  it  neces* 
akry  th»  It  shofild  be  decided.  For,  if  an  action  can  Be  flltdff- 
tained  up«n  it,  it  still  remains  to  be  inquired,  by  what  staxid^-^ 
arCl  are  the  damages,  which  the  plaintiffs  have  Sustained  on  ac- 
c6unt  of  the  refusal  of  the  deMndant  to  perform  the  voyage, 
to'  be  aseerndne'd^  That  furnished  by  the  contract,  was  a  cer- 
tain sum  per  month,  during  the'voyage,  to  be  ascertained  at  its 
termination;  but  that  event  never  took  place;  and  consequent* 
ly,  no  rule  can  be  deduced  from  this  source,  to  fit  the  present 
case.  The  affidavit,  stf^wing  file  calUse  of  action,  refers  to  the 
stfme  standard^;  a»d  must  ilec^sarily  be  et^uatfy  defeiMive^ 
The  {Plaintiffs'  eotinsel  is  theTefbre  compelled  to  ^  out  of  the 
contract ;  and  xMvty  fining'  himself  perfectly  at  large,  he  has 
8uggest<A  a  siehemiB  fbt  atcert^b^ng  the  amount  t>f  the  plain^ 
tiifk'  loss ;  which  he  ^otislders  to  be  sd  entirely  unexceptionable 
that  there  dbuld  not  be  Xi^o  opposing  opinions  respecting  it, 
entertkbied  by  legal  mifldi.  This  rule  Ts,  fo  deduct  from  th'e 
or^naiy  time  consuiried  in  ^rfbroiing  anch  a  voyage  as  that 
deairHbtfi  in  tlOa  chait^  ^a^y,  (»t]inated»at  the  rate  of  £670 
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«(<krltng  per4noiit&9  the  usual  expeqves  incident  to  it;  and  to 
ghre  to  Che  plaintiff  the  difference. 

We  most  be  pemutted  to  dissent  from .  sach  a  standard  as 
this;  beGftuse,  if  it  be  ^ch  a. one  as  des^^M  the  appeilatnii  of 

■ 

a  leg^l  rule^  it  would  apply  as  well  to  the  caae  of  an  original 
refusal  of  ttM  freighter  to  proceed  ma  the  Toyag^,  as  to  the  sub- 
sequent refiisal^  after' t||e  fruitless  attempt  which  was  made  in 
this  case;  and  then  it  would  happen,  that  6ie  plaintiffs  would 
be  entitled  to  the  stipulated  freight,  as  if  it  had  been  earned; 
and  yet  the  ship  might  be  empl«fed|  during  the  whole  period 
of  the  supposed  duration,  of  the  voyage,  in  earning  othrr  freights 
for  the  owner.  This. would  be  most  unjust;  and  yet  it  would 
result  from  the  proposed  rulex-^-discard  it,  and  then  it  is  not 
ea^  to  perceive  any  other  whi<;h  aff^pdsa  solitary  landmark  to 
guide,  either  the  plaintiffs,  in  stating^  and  swearing  to  the 
amount  of  their  demand,  or  the  jury  in  ascertaining  it.  9mith 
swears,  that  he  believes  the  plainiiA  have  sustained  damages^ 
ilM^Iuding  interest,  equal  to  the  suin  of  102,000  dpllars;  and  this  . 
}>elief  is  obviously  foundef)  on  another9.that  the  freight  would 
have  amounted  to  that  sum,  if  more  contingencies  than  we  has^ 
time  to  enumerate,  had  not  happened.  But,  it  h^  beep  already 
observed,  that  this  witness  assigns  a  very  unsatisfactory  reason 
for  his  belieS;  and  consequently,  it  is  entitled  to  very  little  re-:, 
spect. 

This,,  then,  b  a  case^  in  which  unliquidated  damages  are  de- 
manded;;— in  which,  tl^e  contract  alleg^  as  the  fause  of  action^ 
affords  no  rule  for  ascertaining  tlfera ;— in  which,  Jthe  amount 
is  not,  and  canito;,  with  pvoprietyi  be  averred  in  the  aUdiiviti 
and  which  is,  and  mu^t  be,  altogftther  uncertain,  until  the  jury 
have  ascertained  ii;  for  which /(operation,  no  deirnite  rulpcan  be 
presented  tonhem.  In  our  opinion,  it  has  not  one  feature  of  re- 
seniblance  to  the  c^ase  a£  Fisher  v9,  Consequa.  In  the  latter, 
fkpere  was  a  promi^  by  the  defendimt^  alleged  and  Supported 
l^.  oath,  to  pay  t^e  difference  between  two  articles  of  different 
value;  in  th&  former,  there  i£  no  prpmisi^  or  coiReii«ni^.of  any 
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iBiady  veMoil  ^  oatii,  w  'mea  ttaiM)  to  pajr  an^  tliMig«»  the 
w^^if-  whkb  took  pli^e*^  A*  We  are  ^  opinion^  that  ih^  atttaeb- 
meilt  eaa^.  be  supfiorted;  bocmittft  the  plaintiff  baa  ,abmmm. 
no  caiM9  of  action  vibitavar.  In  anairer  to  tbia  mle^^callin^ 
u|^n  h|m  to  4bBW  laa  *cmim  of  actiooi  tbo  [^Mntiff  exhtbiis-a 
barter  party^  etitarad  iq|a  batween  the  defeodast  aad  JpAa  ^. 
^auVib^tha  ooljr  partiea  wbo  as^putapl  Itj  and  bet weeoi  whom  alL 
tto  oovenanta  aro  Made.  Jolm  £.  Smith  atyks  hiaiael^  it  ia 
ttna^  in  thts  instnjgienl^  agrnt  nf  Jamea  Cbffk ;  and  in  bis  af&» 
danrity-  he  states^  that  ho  acted  in* tbia  transaction  as  agent.  But 
ni»t:i7ithata|^ing  these  allegationft>  it  is  <oo  muck  to  contend, 
tbatfJamfi^larki  vBo,  by  hiaaseU^  o^  by  Ma  sittqMapi^did  not 
execute  the  deed,  who  is  not  even  stated  in  the  body  of  it  to 
be  a  party,  ^d  with  wHom  no  ono  c<rt|Wttqfcsa  aaade^can  sap- 
port  this  action. 

It  is  admitted,  by  the  plaintiff's  eonnael,  th'at,  if  the  action 
were  in  the  n^me  of  atotal  stranger  to  this  transaction,  advan- 
tage might  be  taken  of  it  upvi^  this  rule;  but  it  is  insisted  that 
the  plaintida  are  beneficially  interested  in  this  ctf^^naht,  and 
consequently,  that  the  defendant  should  be  put  to  his  plea,  to 
bar  the  plaintiff's  right  to  maintain  the  action. 

We  cannot  accede  to  this  distinction.  The  question  is  not 
whether  the  plaintiff  is  a  stranger  in  interest,  but  whether  he 
shows  a  probable  cause  of  action  in  himself?  and  if  by  his  own 
ahowing  he  is  not  entitled  to  bring  the  .action,  the  defendant 
ought  not  to  be  subjected  to  tb^  inconvanienee  of  giving  ^spe- 
cial bail ;  in  order  to  releaae  his  property  from  the  attachment, 
and  to  enable  him  lodefbat  the  action  by  plea. 

in  a  doubtfcl  case,  depen^g  either  uppn  the  law  or  the  evi- 
dence, the  Court  will  not  iotarfere  in  this  summary  mode  to 
take  frpnHtbe  g^aintiff  the  security  be  has  obtained.  Boi  where- 
the  delect  is  af^arent  from  the  plaintifll'  own  ahowing,  we  tak^ 
the  rule  to  be  otherwise. 

The  defifindant  aaaigned  another  cause  fer  dna^ving  this  at- 
tachmanl^  which  tho  Court  'does  not  think  suficient  :-r-thitf  was' 
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file  Mco9d.of  to  aitachtDenty  «tt«d  «ai  by  diete  filaiBtMlli«KttMt 
tUa  Meadantf  \w  the  state  of  MarykmH,  fiar 4he  aame  xauae  ef 
aDtiai%  wtdi  a  c^fiias  clani  afainat  the  gainiiaHee^wlA,ttii 
swotn  bjr  the  plaintiffs^  hnreffaOta  la  hia  iriiid*  bekHig^n^to  the 
defendant,  and  wtof  it  appears  by  the  afeeriW  Mlurti,  haa  beeft 
arrested.  The  teere  pending  of  an  attachnanic  by  the  ptelntiV 
egainst  the  defendant,  for  Ihe  svnae  aaas^  of  aethm^  in  another 
state,  affords  no  ground  for  tlissolirkig  thisvntohment,  alihdul^ 
that  was  thi^  first  laid ;  sinee  ttle  fiinds  f^i«i4A  one  stett  iMy 
be  quite  insaffioient  to  disobasge  the  dehij^  The  caePmlgM 
be  different,  if  the  delbndont  hWl  given  bail  on  the  Jfftt  attaolh 
xnent,  wdiM  «ndepiftry  S|)ecidl  eivtumstanh^)  addressed  ta*tlie 
sound  discrelien  of  the  Couit. 

ra«  r^h  mmPS^  fUtfde  ai^^luie  f9rdi99otoin^  m  aUatk- 
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Cask  or  Lb  TiobS. 

If  an  •Aocf^  aefbig"  aa  madbf  eie«e4l4Uk  bound*  of  hSa  tflftelfel  diit^,f)y  git- 

ing  cJfcawi  itinaiy  awiatance  to  lawft  praperty^  hf  k  otHtai  t#  MJmgg* 
It  if  no  <<yo^^  fa  a  claim  for  aalvaye,  tbat  the  inHerfeienoe  or  aagistaaoo  of 

the  aalvor*  did  not  ariaa  from  a  deaire  toproaeiro  the  propertyt  or  bfnafill 

theownar. 
A  mere  intentkm  to  simiggle  goodsp  wUl  not  authorize  the  seizure  of  a 

teaseL 

JrJSHIJ^  TOJ^j  JuMtiee^  delivered  the  opinion  of  the  Court* 
This  cause  cothes  before  the  Court,  upon  an  Apptid  from  a  firo 
fmrma  decree  of  the  District  Court.  Tke  material  facts  in  the 
case- are  is- follow  ^^ 

SciMtrtimoln  the  month  of  April  1819,  the  brig  L«  Tigre, 
wilk  a  TaloaHk  cargo  on  boardi  both  or  them  belonging  to  ar 
subject  of  his  Qatholic  Majesty,  was  captured  on  the  high  seas 
by  the  Constltistiop ;  an  armed  vessel^  manned  and  equipped  in 
the  port  of  Baltimore,  and  asserted  to  be  commissioned  by  the 
govemment  of  Buenos  Ayres,  to  uiak^  cafiture  dt  the  property 
of  the^sobjocla^olg'Vpiahi,  between  which  coun tried  open  war 
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^  w«&  then,  and  still  is  existing.  A  prize-master  and  cre:w  w^« 
'  put  on  board  the  Tigre,  and  she  wm  orderecL  to  Buenos  Ayres. 
Being  short  of  provisions  and  water,  the  prize-mamr  deter* 
mined  to  put  into  Margaretta^  and  there  to  have  the  vessel  and 
cargo  condemnHl ;  but)  as  Ae  sVewrs,  the  atw  c^peRed  him 
to  steer  for  the  United  States,  for  the  avowed  purpose  of  smug- 
gling the  cargo  on  shore.  On  the  34  o(  June,  she  arrived  in 
Cape  l$Iaji[..JlDads,  within  dkis  district  ^  and  the  prize-master 
reported  the  vessel  to  be  in  dislress  for  wateff  iwfl^^^^^^^' 
and  applied  to  the  deputy-collector,  Steveqi^  for  [XrniiHk>n  to 
land  a  psdrt  of  his  cargo,  and  to  dispose  of  it,  for  ^e  purpose 
of  obtaining  the  auppfi^s  he  wanted ;  whicfay-after  a^rvey  and 
report  of  her  situation,  was  granted.  On  the  4th  of  June,  the 
deputy-collector  was  ^formed  by  Bedwell,  the  ^ze-master, 
that  his  crew* WAS  in  a  mutinous  at«te,  and  intended  to  put  to 
sea,  and  to  snuggle  tjko  pargo  into  this  United  States ;  and  he 
'was  at  the  same  time  requested  to  take  possession  of,  and  de- 
tain her  until  }n  could,  hear  lej^fs  fh%  agent  of  the  owners.  ii|» 
.Bakiibore*  Is  conae^vence^pf  this  communicAtion  and  request, 
Stevwis,  i^ith  seven  or  eight  men  hired  by  him  for  the  pnrpose, 
•  botrded  ^e  brig  and  took  ^ssession  of  her,  without  encoun- 
tering the  slightest  resiatance  from  the  crew,  in  who^e  conduct 
there  appeared  no  indications  of  insubordination ;  so  far  froaa 
)(,  they,  without  objections^  assisted  the  persons  thus  brought 
on  boayd,  to  navigate  the  brig  to  the  mouth  of  Cobansey  creek  ; 
to  which  place  ali^  was  ordered  by  Stevens*  and  where  she  ar- 
rived on  the  5th  of  Ja^e.*  On  the  day  after,  th^  hiaed  hands 
were  discharged ;,  hut  Stevens  .obtained  poasession  ^  theiJ^^ 
until  the  9tb,  when  the  prize-mifter  made  a  iirapl*iVM^p| 
ment,  in  writing,  of  tm  vessel  ajad  cargo,  to  the  mkctor,  Air. 
Westcott,  the  other  clsumant,  by  whose  orders  she  Aas  con- 
ducted  to  Bridgetown.  Oto  the  11th  of  June,  the  Spanish  Con- 
sul filed  a  libpl  on  behalf  pf  the  owners  of  the  brig  and  cargo* 
for  the  purpose  of  obtai^^injg  restitution  of  the  property;  upon 
the  ground. of  the  illegal  outfit  wkhin  Ui»|Mtt^  ^«te&.    No 
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<i>Mti'i»tii^r4lci»  iAttorpoMd  ferthe  captor^  a  decree  of  res- 
tkntiMi  HM  pvttMHiceil  bf  the  District  Coiiit|  upon  the  pty- 
meat  of  ono^fifth  of  the  ap^imked  value  to  Westcott  and  Ste* 
«Ten8,  for  s^rafo^  Ibr  wfaidi  they  had  filed  a  joint  claim,  tt 
IB  froM  thia  part  of  tho^doeree,  that  the  ap{»eal  was  (Mray^d-; 
ottd  the  oaly  quesiM  to.  he  decided  by  thie  Court  ia,  whether 
Ihoae  claimants  ar6  nhtlird  to  anyy  ec  what  compdiaationi  bf 
wmf  of  atlTaf^  ? 

^  Whether  the  accOOM  whkh  Bed  well  give\  of  the  niutinoos 
behaviour  of  his  cten^  whish  ho  aayt  caaptlted  faira  to  come 
to  the  Umted  StateSf  aAd  of  their  threaita  to  put  to^aea  and 
amuggle  the  cargo  into  the  United  States^  be  true  or  not,  majf 
well  be  dea^fated ;  akice  he  is  AaUy  contradictbd  by  moat  of  his 
crew^  wha  owear,  that  Bed«eU  caiws  in  voluMarily)  and  with  a 
declared  kMntidn,  after  obtainltig  the  suy^iea  of  which  he 
■tood  in  needy  to  pnt  ta.aeli,  and  to  eaiployDaaael^to  introd<ioo 
the  cargo  into  the  Unitied  8tate#.  They  positively  de|iy  tho  ett- 
^fiteiioe  of  a  aaotinfy  actl|ai^or  uMendedy  eithav  before  or  aftor 
ahe  arrival  of  the  bvig  in  Cape.  May  RotKla»    There  are  two 
theis>  however,  of  which  we  eatertain.no  doubt.    The  firat  is, 
Ulan  an  ipleatioii  OliHtlf  to  introduce  the  cargo  info  thoiUnited 
tt«too>  was  Aynned  either  bf  lh|lwell  or  hia  crew,  or  by  both. 
.  H.  That  whatever  might  have  been  the  designs  of  the  crew. 
Shey  had  not,  while  the  veaael  lay  in  Cape  May  Roada^  brofcon 
Out  into  any  overt  acta  $  and  the  undisputed  poaaeasion  of  the 
veaael  waa,  to  all  intenta  and4>uriioaea,  retaned  b^  Bedweyrat 
the  time  when  Stevena  went  on  boagdn^th  the  peraoha  hired  M^ 
aid  .Mm  in^taking  poaaeaakxi.  ^  We  ore  alao  satiafied,  that  the 
yeaaol  and  caego  would  have  been  carried  to  aea,  okfaer  by  Bed- 
well  or  by  hia  crew,  and  wouid  have  been  lost  to  the  owtierSi 
but  for  the  int#rposition  of  Steaonfi    If  the  focts  thua  aaaum* 
ed  be  correct,  it  ia  undeniable,  that  a  roeritorioas  service  has 
l>een  rendered  to  the  owners;  which'  in  ordhivy  cases  would 
entitle  the  persona  rendering  it,  to  on  adequaee  compensatioa 
hy^  way.of  saiviuih.    But  it  ia  contended  bf  the  commit  forth^ 
Vol.  hi.  44C 
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Kbelknt,  that  this  case  is  not  wUdn  the  gmMml  law  of  aa^ 
▼age;  Because,  the  preservation  ef  tMe  pwipcTty  wta  ftot  thr 
direct  object  of  the  acts  done  hj  the  chiimants,  hut  was  inci^ 
ientally  the  effect  of  i|p  act  perfoiwied  by  ^udiie  bjfUerr^  in  exe^ 
cutkn  of  a  pubttc  duty  enjoined  vtKm  them  by  lam ;  and  this 
eoostitutes  the  griat  <)uestion  in  tlie  ctAae.  When  the  acr^ 
.Tice  for  which  the  comfianaatioo  ia  (Mmed  by  a  public  ofic«a, 
is  required  of  him  by  the  law,  virtute  officii;  or  it  becomea'e 
duty,  necessaiily  connected  with  his  poblic  employment ;  we 
can  perceiTe  the  moat  obvious  reason,  why  a  compensation  bo- 
*yond  what  the  law  allowa,  shoiM  not  he  claimed  from  the  own- 
er of  the  property  saved. 

For  services  thus  required,  he  is  paid  by  the  pnWc,  in  the 
emoluments  to  whieb  his  oCce  entitles  him;  antf  Ihia  the  law 
nay  justly  aonaUter  as  a  fuH  eqnivslent.  He  deaewea,  and 
ought  to  receive  no  other  reward,  from  the  person  for  whose 
interest  he  acted  ^  for,  although  the  individual  recoivea  the  be- 
nefit, the  servile  is  in  reality  Tendered  to  the  government,  an^ 
^ot  to  the  individual.  The  case  of  the  AquUa,  I  Rob.  39,  ww 
that  of  a  claim  for  salvage,  made  by  a  magistrate;  who,  in  ohe* 
dienco  to  tbe  requisitions  of  the  Act  (fff  Ann,  sect.  3,  eh.  1%^ 
issued  a  warrant  to  a  constiMo,  to  snmmcBi  ae  many  men  an 
might  be  thought  necessary,  for  the  preservation  of  a  vessel  ob 
the  seacoast,  from  the  danger  of  being  stranded.  The  vtaaal 
and  cargo  were  saved,  by  means  of  the  persons  ao  auoHnoned^ 
and  the  Ju#ge  was  of  opinion,  that  the  %laim  of  salvage  waa 
inadmissible,  because  the.magistrate  acted  in  discharge  of  hia 
public  duty;  and  not  having'  exceeded  what  was  neqniaprt  of 
him,  in  the  ordinary  diachargn  of  said  duty,  he  ought  to  h^.lift 
to  the  general  reward  of  all  ^K>d  magistratea«-«the  foir^est»- 
mation  of  his  coontryniisnr  and  the  consciousness  of  hia  own 
r^;ht  conduct.  In  this  ease,  it  will  be  observed,  that  the  law 
was  imperatsvo  upon  tfa^  magistrate,  to  issue  the  warrant  for 
the  express  pnrpose  of  sailing  the  property,  and  not  for  some 
other  purpose^  Whieh  might,  ifererthelessi 'have  incidentally 
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|yr6tee0d  the  s«tte  eoosequetice.  The  magistrate  had  no 
Uidiee,  wfaetkmr  to  peMbwi  the  required  act  or  not— his  refii- 
sal  WQuUt  have  iHiena  breadh  of  duty.  Besides,  the  statuto 
haying  ptvylied  a  eompeosation  by  way  of  salvage,  for  the  o^ 
Iec4cy,  and  all  others- actually  concerned  in  preserving  the  ves- 
sefci  cftight  foaabnabiy  be  constraed  (o  have  intended  to  exdudo- 
Ifef  iMfistrite. 

The  oa^e  of  the  Mfe^  Edwards  46,  was  that  of  a  transport) 
■gained  from  hosfile  oaptw^  by  the  commander  of  a  ship  of 
wais  of  the  squadmtt  to  which  tife  -Imsport  belonged.  The 
ttansport  having  been  hired  to  the  govemmeot,  to  aid  in  taking 
olP  the  British  ttoops  frem  ConmM,  was,  pr9  Mae  -oiccy  the  pro» 
pertyof  the  government,  and  under  ks  protection.  It  was  the 
duty  of  the  ships  of  war  le  affwd  that  protection ;  and,  althougll* 
the  owner  of  the  rescued  ^Kssel  was  benefited  by  the  perform- « 
ance  of  this  duty;  sdll,  as  in  the  former  case,  the  service  was 
pecformed  for  the  govensBMSt,  m  the  ordinary  line  of  the  4mty 
^  the  officer  of  the  saviilg  vessel;  and  was,  la  foct,  paid  {or 
by  the  government,  as  for  aHy.  other  service  connected  with  his 
public  official  duty.  Of  this  .class  of  cases,  is' that  of  the 
plot,  who  sefoly  eonducts  into  part,a  vessel  in  disiieii  at  sea. 
He  acts  in  the  peAemance  of  ao  ordi^Mry  duty,'imposed  up- 
ta  him  hy  the  law  and  the  nsiture  of  his  employment ;  and  he^ 
is  therefore  not  entitled'  to  salvage,  unless  in  a  case  where  ho 
goes  beyond  the  ordinary  duties  attached  to  Us  employment. 
The  Joseph  Uarvey*  1  Bol&nson's  Ad.  Rep. 

Salvage  is  allowed  for  |he  re-<!apt|ife,  by  the  .convoying  shl^ 
of  One  of  yie  convoy,  from  the  ppesesuon  of  the  enemy;  upon 
the  principle,  that  the  capture  dissolved  the  oonnexion  betweeo 
the .iconvoyii^  vessel  and  the  priae;  and  consequently,  the  for- 
mer  was  under  no  obligation  to  make  the  re-capture.  Any  ex- 
ertions which  fionld  have  been  made,  to  prevent  the  capture^ 
could  not  have  been  a  case  of  sehrAf^;  because  the  salvor  act- 
ed in  the  line  of  his  duty. 
.  Whether  the  .pripiciple^  to  be  deduced  fre»  the  casesy  is 
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ei,  that,  at  Ite  «lioir* 

to  have 

tto  eactel  aty  btmg  likeneJ  >e  tW 

wlieeepropenj  keebe^fltveA.    it 

IImi  le  giro  any  opntaa  opon  thk  puil;  becaaae  we  luare 

fftthofity  ol  arr  mtUmm  8c0iH, 

Jfr  Mfing;  ttetf  ifanoflkcry  acting  aisac^eacaedaAelimiia 

«f  Me  ofieiji  dotf»  bf  gmng  axinorriiBHy  aaMlHKa  to  ne« 

pp^paity,  he  is  entitled  to  advage.  A^dwe  we  eC  opinion,  that 

those  oficoia  went  bejrood  the  Ofditary  ftoMta  of  the  doty  «ycli 

tiiar  offieiid  stauoaa  reqoifod  froos  them. 

We  ane  aware  of  no  law  of  the  United  SMias,  which  aatheK 
iaed  the  ooHoctor  or  his  ollccfa  to  aciso  anMltain  tto  ^^^^ 
Wfom  the  asserted  gfooad  of  an  hitention,  in  the  ma0»  anA 
eaews  to  smuggle  the-  cargo  en  shore*  The  only  aeodoa  of  the 
Dnty  law,  onder  colour  of  which  they  eootd  have  ao  acted,  it 
the  99th ;  and  that  aaercly  re^uiraa  ihocollflecbiRto  arvaat  a  Tea- 
ael  which  atttntfif  to  depan  from  mxf  cfistrkt  into  wMeh  she 
haa  arrii^  unless  it  be  to  panrsad  en  her  way  to  aome  Ike- 
liar  diatrict,  to  which  she  may  be  bound,  belbro  the  maaler  tea 
made  a  report  or  entry  of  her  cargfo.  Hut  it  wUI  be  percelredy 
that  it  la  the  otHmfu  to  ckfiMm^  and  not  an  intenHan  to  folate 
the  revenue  laws,  which  wiH  justify  a  seisure  under  tMa  sectloB. 
Yet  it  ia  contended,  by  tbd  coonsel  ibr  the  veapondent,  that  an 
authority  to  prevent  a  violation  of  the  revenue  laws,  ^  arresting 
the  veasel)  k  eaase.ef  wali  gaounded  auapiidDaaj  which  must 
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BSiaBMMrily  ff(«M«  ill  Um  ooHtctor,  upon  g^tiM^al  ptnciplts  «f 
Mte>  akJwugb  ii  iMvkliiat  be  giuitcd  to  hte  mfftmiHf  by  •%«• 
tiite*    Wb  ibiiik  k  vUl  be  ptttty  Hf&c^h  to  miii«lii»  ibis  pow 
don ;  fov  let  nm  tah  of  tbfoo  ivto  Qiok»  it»  fnhat  avo  tbe  vkm^ 
rior  iMMftiMoo  wbicb  tbey  would  )»ropoae  to  bo  totoi  If  tbo^ 
eoMoc^or  ooiwiyient  upon  tbe  msiih  ^    It  u  moot  mifttHtion- 
Uoi  tbat  no.|nf<dediiiy  cookl  ho  iMttliiloi  m|p«l0Bt  tbe  ?ossoly 
Sf^m  lie  note  gromii'of  an  huendod  broacli  of  lafpt^  ottond* 
«d  bf  no  overt  ael  of  an  illegal  nature.    K  lie  itay  e^ine  and 
doiun  her  for  one  bour^  wkhoat  being  iMe  to  btteg  ber  to  ad* 
judication^  he  may  fcrjuit  ao'loog^liaioaa  bi#  sstpkiont  of  tho 
e?ll  do9i9n8  of;  tbo  |ji0i8ini  on  iMrd  oball  ^ontiniie ;«— a  power, 
whicb^'i*  it»  oxercieo,' would  ornufbl  bo  Most  inconvenlenti 
and  opipretiive  to  tbo  owwraof  tbe  profiortf.  In  •  case  aiwii^ 
under  tlM  3Mi  aoeibwi^  the  ytrruo^  b  maAb-on  accooni  of  aiC' 
olleneo  actually  oo«ai9ill«d|^«lbr  attempt  txi  Report  beiwe  mi; 
entry  erKpoibi  and  bypetfowning  oitbor of  tb^ao  a^s  It  wtuld^ 
ol'courae  bo  focnoTod.    Tbe  oolloctor  viigbt  ako  put  an  oAcor 
on  board  to  prorcot  ooNiggikig^;  bttt  bo  eadnoi  detain  ber  cm 
tbat  ground.    We  are,  tben,  of  opinion,  tbat  it  wla  not  tbo  dnty 
of  tbe  colleoior  to  take  pewetihtfi  of'  tbia  rmmd^  mtiA  lose  to 
carry  bor^  out  af  tlM  course  of  ber  ▼etyage,  op  Ae  river  Dela- 
mare;  upoa  tbe  ground  of  a  sueplaion  of  an  intended  riolation  off 
tbe  reveaoo  laws  of  tMe  United  States.    On  tbo  oontrary,  wo^ 
think  it  porfeotly  elear,  that  tbo ofloer  aeied at  Ms  perH^antf^ 
would  be  consider«d  bi  tb*  Ugbt  of  a  trdspaisers  if  bo  eonM 
not,  as  Steyens  oertninly  may,  justify  Ma  oomiuet,  bf  pleading, 
HMii)i^actedas  bo  did,  at  tbe  eitpsese  request  ofthe  ptinc  nias 
ter  and  commander  <^ibe  ressel.     However  tbe  general  prin- 
ciple of  taw  then  may  bo,  we  bare  no  doubt,  thaty  if  a  col^ 
lector,  or  other  rerenue  oAceiS  ihtending  to  act  in  tbo  line  of 
his  oftcial  dut)S  b«t  mistaking'tta  law,  and  ttanscanding  his 
authority,  is  the  meritorious  Saoso  of  soring  property  to  iliv 
owner,  he  is  not  precludsdiii  on  aeaount  of  tiio  motire  wbid^ 
actuated  hinit  %rta  daimiiig  sabrage4  and  that  an€b  was  tbe 
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IpmUk  Triitf  ,  tte  pt^ymij  mmigUL  to  be  i^ 
Mmmk  cwriw,  6oe  from  cMfjr  ^cdoctifl^    i.  As  to  tl^  im  of 

it  aigbt  beA  adBciciit  j— u  to  say,  fbai  it 
ipporiod  M  poBii  oC  fiict.  It  k  m^fnadj  sworn,  \sj 
BedwcU,  that  iko  sairato  was  woda  bf  tbe  4epoCf -collector,  at 
hb  request,  and  spoft  bia  MfraaaoMias  of  tbe  aiatiaooa 
eaoduct  and  imiaoJIil  aataatiava  of  tbo  ciov  to  pot  to  sea*  and 
to  aoHH^gie  tbe  earfo  oo  abore;  m4  tbaa  be  stated  to  SleveM» 
dMt  bia  object  waa4o  bare  tbe  J%gnt  ifraiofd,  mdl  be  could 
hear  A^OM  tbe  agefcaof  tbeo<r«eii>  of  the  ptietoer.  If  tbk  be 
ae»  aMi  t&e  ovidaoce  sCaeds  caprelf  ooeeiitradicted»  it  is  €ur  to 
oJMhidej  that,  in  OMUng  tbe  aeisare,aiid  hidetaioiiigtbe  Tea* 
atl,  Stofeoa  waa  inAeeaaed  bf  the  double  aMtive  of  preventkig 
a  bfoaab  of  tbdhiwa,oBdalso  of  ftoacaing  tbe  praperty  from  tbe 
destnictkbi  vitb  wbicb  it  wm  Ibfoateaed,  abooU  the  crew  per- 
siat  in  th^  daaign.  Bat  wo  by  .no  meanat^aclmowledge  tbe 
aouodnesa  of  the  objeetieo  ui  paiat  of  biw^  Tbe  owoeiv  whoeo 
piopertx  baa  been  pieaenred  horn  deatnietioo  by  thf  oeu  of « 
sMager,  haa  ao  right  to  iaqaiae  iato  tbe  motiTOs  which  infla- 
eaced  his  coadhict,  ptovided  he  aoiad  legaly . 
.  It  is  saAeieat  to  eatitla  tbe  salvor  to  a  joat  coaipeaaatioa» 
hat  ft  heaeficial  aanrice  has  beea  rendered,  by  which  the  pro* 
perty  has  been  reicwed  Cmn  imntipeot  danger.  It  ia  only  la  es* 
tiraating  the  quamum  of  eeaipeasation,  that  conaidenitions  of 
this  natnre  should  be  tahen  into  account.  The  intention  of  the 
salvor  may  have  been  to  appawpriato  the  whole  of  the  property 
to  his  own  ttae;.as  where  a  vesael)  captured  as  prize*  turns  out 
to  be  a  meia  caae  of  salva^^  <«  Tho^  re-captor/'  observes  the 
Chief  Justice^  ia  the  case  of  Talbot  vs.  Scam^y  Cra.  $6,  <<is 
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seldom  utwMisi  by  the  sole  view  of  saviag  Um  vestel*  In  w» 
CMC  kM  tiie  inquiry  been  made/' 

2.  The  Spttkh  Treaty.— The  9th  article  dedates^  that  <«  ill 
ahipa  aed  aerefatfbdise,  ef  what  natuie  aoerer,  which  shall  be 
rescued  out  of  the  (jiands  of  any  pirates  or  robbMa,  oa  ttte  high 
aeis,' shall  be  brought  inio  some  fiort  of  either  statCy  and  shall 
he  <ieU?ered  to  the  custody  of  the  officers  of  <hat  porty  in  order 
.to  be  taken  care  o^  and  restored  entire  to'  the  true  proprietor, 
es  soen  as  due  and  sufficient  prapf  shall  be  made  coQcemmg 
the  property  thereof." 

The  only  question  in  this  case  Is,  whether-  the  rescue  waa 
«iade  from  pirates  or  robbers  ?  And  this  must  he  decided  by 
the  evidence  in  the  canse.  It  is  certainly  a  natter  both  of  sup- 
prise  and  regret,  that  the  fact  of  the  national  character  of  the 
Constitution,  is  left  in  so  much  doi^t  by  the  imperfect  manner 
in  which  the  evidence  has  been  taken;  for*  it  can  scarcely  be 
supposed,  that  if  the  prize-master  and  crew  had  been  examined 
upon  this  point,  they  could  not  have  given  important  infoim*- 
tion  in  respect  to  it.  H  b  highly  probable,  that  Bedwell  knew 
whether  she  was  built  or  owne4  in  Buenos  Ayres ;  and  he  must 
have  known  whether  she  had  on  board  a  commission  fipom  the 
government  of >  that  country  or  nfit.  Tet  his  ei4dence  is  alto- 
gether eneatisAictory  upon  these  points ;  nor  is  he  even  asked 
any  qnesiion,  by  either  side,  ealculaled  to  throw  light  upon 
them. 

If,  then,  the  evidence  as  to  the  national«hamecer  of  the  ves- 
sel, and  her  authority  to  make  capUu!^  be  defective^  how  ougl^ 
this  circumstance  to  affect  the  queetbn  .under  consideration  ? 
We  Are  of  opinion,  that  it  must  operate  against  the  party  who 
alleges  the  fiict,  that  the  capture  was  piratically  made.  To 
the  claim  of  salvage,  for  a  rescue  of  Spanish  property  captur- 
ed at  sea  as  peine  of  war,  by  a  i«esel  professing,  at  least,  to  he 
an  enemy  of  Spain,  the  owner  sets  up  the  Spanish  Treaty; 
which  requires  the  restitulien  to  be  entire,  provided  the  re^ 
cue  be  made  oui  of  the  hanBs  of  pirates  and  robbers.    Hft 
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flMMt  tbarefere  htm^  the  caie  witimi  the  Trentf ;  wmA  to  db 
this,. it  is  incumbent  upon  him  to  ^rove  that  t||p  eaytow  ^fwe 
piratee  and  fobbers.  What  decree  of  proof  waold  he  suAci- 
ent  to  establieh  ttittt  fccl»  would  be  Mother  queniwi ;  hot  that 
die  ompt  le  u^  him,  can  herdif,  we  Mik*  be  doubted.  The 
evidence  otight,  et  leaA,  to  be  such  an  to  lef  n  renMiiahle  grennd 
for  believing)  that  the  taking  waa  piratkal,  ao  aa  to  ahift  tk» 
burthen  of  proof  to  the  other  Me,  It  Might  net  betioceiaar]^^ 
far  example,  that  the  ownea^  should  ptoir^^  that  the  veflel  tiad 
no  commission ;  and  yet  if  the  fact  were  ao,  it  must  have  been 
within  the  knowledge  <ff  the  prize^iaaier)  niio  was  examined 
by  both  part&el  If  the  caipture  wtf»  fitimii  ftuie  iliegal,  ai|d 
it  5%  ere  proved  l^t  the  Constitution  waa  owned  by  a  neutral,  it 
would  be  sufflicient  to  establiih^  the  &ct  of  piracf  ^  utilesa  the 
dainiAtits  could  stow  her  tt  have  been' regularly  conimtaaioned. 
For,  if  she  were,  in  fitpt,  a  Buenos  Ayrean  botimii,  the  eap- 
tttre  would  be  legal^  although  she  had  no  commission;  and  the 
only  effect  of  the  want  'of  one  would  be,  that  the  priae  woukl 
be  condemned  to  the  govetnment  of  Buenos  Ayres,  instead  tf 
the  ca))tor8.  '  But  there  could  he  no  ground  for  the  charge  of 
piracy 'againsi  the  captors.  Whether  the  evidence  in  thb 
cause  would  be  strong  enough  to  prove  the  UgMty  oftke  eqfi- 
fttrf,  if  that  were  now  the  point  of  inquiry,  neM  Ml  te  decid- 
ed. It  is  sufficl^wt4o  wftbdraW  the  casu  from  the  e^eeatiou  of 
the  Treaty,  that  a  piratical  taking  by  the  Constitution  is  not 
made  out  Tie  ovt^ence^  indeed,  soth  af  it  is,  would  rather 
lead  us  to  a  different  cooClusion. 

Amongst  the  papers  found  on  board  the  ship,  ia  one  which 
purports  to  be  the  copy  tit  a  commission  for  the  ConsdtutioOy 
with  the  signature  of  Puerydon,  Supreme  Director  of  the  Unit- 
ed Provinces  of  Buenos  Ayrea,  dhted  at  Boenos-Ayres,  with  an 
undorsement  by  A.  Micah,  the  original  commandf  r;  authorizing 
Captain  Broom  to  take  comi^and  of  the  Buenos  Ayrean  brig 
of  war  Constitution,  and  to  act  ua  commander,  conformable 
%o.  the  said  commiasion  of  the  Bueooa  Ayre*  government,  and 
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Hl  tiiift  ownef^or  fnerchant  of  fllienot  ^fyre%*  .B^# 
weQ^  yt  tuB  de^oaidon,  speaks  of  her  as  a  Bu^nba  AyteaH  imia 
tiiMi  tcsiti;  a&d  he^  swears  )ieaail«d  in  b«ip  on  a  cpuUb  to 
«llptiire'^|lMilii  ptl^perif.  He  also  aw^rs,  t^tf  afW  the  eap^^ 
t«M  «€^lM  Tigjre,  fce  Mi^t  on  boan)  ol  her- as  pi<ke<«aaBCef^ 
19M  iliMctions  ^  mmf  hlar  tiflrBii«o|  ^jrrba,  for  ^ademoii^ 
liikl  thai  hia  .inltniiofif>  when  h#  left  tl|p  Conallliillonf  was  t* 
t#  «0  Bvebda  4yi'«*it^  ^und  that  he  Afterwards  endmwov^tt^  lb 
g«(.  loi^  If argar&a,  ofi  ai^unt  of  Ua  hetog  i||eft  of  watef— 
where  he  iBteiMkid  to  bring  the  pioperfy  toadJM^^^i^i  hut 
Ijhiit  bis  crew  »iii|njUid  him  tp  cone  tor  the  United  Sutea. 
Tbti  evidence  is  alKfiglf  ccH-toboraled  hy  the  leUer  of  inatriu^ 
tfens  i»  itedwett,  fouM  aoMMigM  the  papemrf*  the  Tigre,  sciMd 
by  the  tMamafldet  of  thu  Conmllutioif,  dated  9n  benrd  th# 
Bueiioa  A^vea  hri|^  Coiisliliitien,  in  nvliich  lie  is  ordered  to 
take  the  jime  ter  Buenoa  Ayre^  and  ia  infermedy  liyit  h9 
will  be  emitM  tft  an  n^dllienal  ahare^  ff  he  geta  hd^  aafii* 
Vrnwi  tahing  thts  eyidenct  alto^eth^,  it  is  diffictlh  to  resist  |fa» 
hMM  that  at  fe^  tbeCoAifiltttipn  Moofed  io  B^gmo^  Aynh 
wad  wai  tfeery^iiiped*  The  papffPt  aboTe  mentioaed  apeiA  id 
her  aeanoh ;  «p#if  aie  was  ao^  >i^li|(r#^lfiaady  Maled»  thtt  it  ia 
iflMBMHerfal^  whether  she  Bad  V  ^bmoilluoQ  m  not,  ee  &r  aa  the 

qiMMtitedrVhraey  ia4il^e|?#d'hM|B^>IW»  tf^  Co^stitirtion 
wa0  n«t  »«dtoiQ|issMMi4^^riv«tf^,'tlie  wMir  propeRy  womU 
ha^  heett  eond^naied  |n»  ihe-  fip%iitti»in»^  of^Bne»«*  Ajhvi^ 
mhI  wMMquenHf y  Ihi  prwiiae  10  a|ki|r  lini.lfhfre  of  t}le  pm^* 
peitfy  to  BedweHt  would  have  .been  made  frilhoMt  euthorilir* 
And  if  she  was  not  only  uneo*inii*aiDB#dt  hui  wm  in  tiwih  ihe 
pappet^  «f  a  neutral,  ia  it  credit^  ihat  the  prive  wotld  h#vf» 
been  orieted  tir  conducted  tSi^ucnoa  Ajrreaj^qf  to  the  pen  e( 
anp  other  ciHIiaed  country^  fll^  t|^o  purpeae  of  adjudication  1 
and  thna>io  ^Btfjfn  Ihe  properif  to  dl»n£scationt  nod  the  prize* 
maaler  and  crew  to  the  danger  of  bdhig  tried  aa  pirates^  Up^ 
on  the  whole,  Wo  mfbf  opif^lHi  thntthr  chM'ge  of  ptraey  ^ 
Vol,  III.       ^*^..    .>»^  ,  v 
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beinf  etial^slMd,  the  case  is  nor  wMiki  the  oy%,tmimk 
SpanWi  Treaty.  '     .  .    % 

Tk  ^ooif  rvmsbiing  ioquiry  Tvspftcts  the  {^uitnntm  of 
ftwaaiion  t«^  be  iiflowel  to  the  two  clfumanCs.  thiA  itiuit  de- 
l^lBnd  upon  \he  e3eei*cl|e  of  a  sotnd  ditferetioQt  ^^^  taliii%  m^ 
T^ew  tho  damage  from^wtflch^^he  prapeil|r  ^at  .relieved,  tftr 
lisk  mn^  and  the  hibont  employed  m  }»ring  tlie  pfc^erty.  iftt 
are  fMj  satisfied,  that,  bift  fc!r  the  ititerferenos  of  the  clafnc* 
ants,  thfs  TaluafiK  propeptf  would  hi^e  been  lo^  to  ^e  owa^ 
*  ,ii    '  en.    ^t  thi^  eame  time,  w*  are  «f  opinion  that'thid  is  a  caw 

of  Tery  tlUle  mettt.  The  rescue  was  in4N  drhile  the  vessel 
was  tying  at  anchor,  within  the  district  o#  dte  collector  whose 
J^puty  made  itj  without  the  ^ghtost  personal  danger,  and 
with  very  Ihtle  labour^,  for/^though  Bed  well's  fetfs  induced 
him  to  suspect  M&  creir  of  muiinotls  n^t^tlons,  yet  it  is  most 
tiear^  fthpt  If  evelt  his  snspidons  were  well  founded,  (and  the 

'  .eonirary is  provcd%y  the  crew;)  still  Stevens  tsok  possession 
1;  '  of  the  vessel,  not  only  without  opposition,  but  without  a  mvar^ 

•  fl^r  from  6i#  crew ;  she  was,  with  ^Ale  trouble,  and  no  hansif 
eoindtieted«to  «  pkce  of  safety,  by  persons  employed  by  Ster 
vens;  and  Who  appear  i#  iiwre  been  satisled 'inA  a  verjrmo* 
derate  compensation  made  to  theid  bf  tK#  cla^antsl'  in  miUB 
ing  the  feizure,  nO"  lepi^ceaponsMlity  was  ineunrdHt  ne^  09ltf 

.'because  tlie  acf  dene  to  aaVe  the  propiirty*  was  uutsi^arfi^iifc;  bitt 
betnuse  l«^ns  [feffsn^tf  «l«tlle  iteqiilst  of  the  'yA<»maatai^ 
TMs  is  a  very  d^fctcnt  ease  from  those  of  derelict,  rs  mpture 
fitai  thetnemy  at  sea,  reaene  from  mutineers,  and  the  Kke* 
In  general,  th«»se  are  attended  with  'danger,  either  to  the  persons 
eftiplbyed  in  the  service,  or  to  the  vessel  and  cargo  so.cngny 
ed.  We  have  looked  into  the  nates;  and^d,  ihat  in- tone  of 
them,  though  possessing  Ik  f  refctes  -merit  thui  this  can  boaei 
pf,'a  much  lower  rate  of  itontpMsation,  t^m^^  given  in  thia» 
caso^  has  been  allowed.  '        •      ■    . 

The  ease  of  the  Franhiin,  4  mii.,  ms  that  of  a  British  unss* 

'  sel  and  carfntvcapture4  wUtat  gBio|(  iiHQ  an  enemy's 'portr 
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liiNi.  JTbe  C»iiit  riA^  to  aikv  military  salwuipe,  b«qitfse  tlie 
If9p«r(7  was  |flt  c«ptur0i^Miia  the  picms^sslaA  of  .the  dwner;— 
bdl  ferthf  aituid  igynrice  fendeiM,  a  coPiipinfta4|oii»  by  way  of 
aalvage,  waa  liecreid,  *  oTaVaiit  ose  ^^tkt%  part  'tf  tM  ap- 
praised Talue,  over  MA.abiip^  my^eM  incurred.  The  case  ef 
^  ynt^m  BecWK^t  3  BN^.,  v«a>lcV  ^  rescut  ^  a  slav|t 
iUp  bmm  iwimgw4  da?ta»pi>»^i»i/ftiiiUi  ajrif  was  aikvired.  . 
•  We«iiMi.tlMit  m  hi%^4Mt  «a  flppon^ni^mf  liiiiiigifcta 
Ike  Amei^eM  ^eeieiMia  VfM  this '^vb^,  %•  pee  fi%at  hie  ieea 
the  tttaal''i»f|^loved  in  caeee  reiimMflh^  t9e  prMfM^  But 
^e  are  weD'eatitfted;  that  these  claimants  w31  Be  amply  ere^ 
warded  for  all  the  aenrices  vhich  they  have  rendered  to  the 
owners  of  the  Tigrt^  by  allowia^  each  of  them  looo  dollars, 
over  mi  eh^m  >hii»anBH  paid  hf .  theai  to  tt#  pera^ns  employ- 
ed «i  aid  te  aeiBiat  ^Ua  ttmti^mA  naTi||atJhg  her  to  Cohansey' 
creek,  together  wkh  aajf  vther  reateniiMe  iiaiienae^p'  whkh 
tbey  have  been  pot,  in  pftserving  the  propeify;  aUlmch  ok*. 
fysea,  are  to  be  ascelii^  j  by  the  Regiteefrof  the  Court.  We 
shall  allow  t|^  <^mants  tlieif  ceata, 

The  aeale^p^  tptt  Distiici  C||art  ie  to  be  naversedi  so  ht 
^H^siltgs  to  Jh#ciMumta,one  Utkjtf  the  prop^  sayed  for   % 
»(^fDd  M«9Mpdiiiatt<M|i|r«MlMNb  Nfafi&htg it  «s 
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Where  a  teslktar  hn  ,^^en  ^tbB  ta  A,  If  «1ie  aitom  «ii^4v«  Mb^oglitwr, 

Jlfffti  tb^  criil  csftin'. nation,  of  a  witqeqp^  he  ipiqr  b«  ttkcd  leading  quts- 
tions»  to  diiw  from  him  a  further  discloaure  than  he  made  upon  the  prin- 
ciptfl  examination,  and  in  referenpe  to  tfae  matter  testified  about.  But  not 
as  to  other  matter.  *  "  '  * 

ne  proceediBgs  isi iSke  Orp^w^ tftaHf^ipm  Hie  ^IM^affe  wJIfti  piiMaU 
mtmpenoml  pwpei^,  and  tte  4mtm  •# tbo  f liijpalii  Ottm  wfanif 
<iicy«tfH>^»  nii  niiiMMi  i|i»  <bii*iwi»4  aii4if  tiMiffp»^in4 
fii|qfadigyaki^^to|bow||M>tawihig|^biificot>?yto     bimsel^tlv* 

.  fiber  md»  viajF  revl  Ae  wb9l«^  to  prove  bis  ooQ^ency. 

It  is  ttA  necesaafy  for  the  <^Yi8ee  to  pfote*  that  the  wiU  was  rea4  to  iSkt 
tMtat<9  in  the  presence  of  the  witnesses.  In  {general,' Ais  is  to'be  pre- 
•amed ;  i>ut  >f  the  testator  was^lhiAy  or  incapable  oTittdfeag^;  tj^'flht^reft- 
sonable  gioipnd  be  |ald'fci%«llei^n^  H  was  im«  hMuVIo  bim ;  m/8M  #fii» 

jury  that  Ihe  will  Was  so  resi^  oc  that  the  €OBtai|ts  H)^  kiiDWiMM|||» 
testatnr. 

The  testator  sboiAl  ^^l^por  to  ^tm  had  a  souigHiisposing  miMd  and  memo- 
*f7i  tfaatisy  that  he  tr^iyipBlillaL  of  miking  his  will,  with  an  understandm^ 
of  what  be  was  doing;. 

A  man  may  be  capaMe  of  disposfcf  by  wil^  and  yet  mc^Mible  to  make  a 
Gontmety  or  to  mantgt  his  estate.  The  ^uesdon  is  as  to  oompeteocy  idiea 
the  wil  was  madet  tfioogb  evideacer  of  «ctB  and  i^yingi  beixe  is  always 
admitted. 

The  evidence  of  ittestbig  witnesies  to  the  will  is  most  to  be  regaided. 

Where  an  issue  of  "  denmivU  vcl  non*'  is  directed  out  4f  Cbaacny,  in  Ea|f- 
land*  the  practice  is»  for  the  Judge  who  tried  the  cause  to  return,  with  the 
Verdict,  his  notes ;  and  if  the  Chincelkr  is  distatisfed,  on  the  groimA  of 
the  admission  of  improper  evipeiw^  or  the  re}oMMWli9u* 
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,  ike  ipmtk  Couftufif  Uu:  U^^p^SU^  if  the  Cqt|^>r  f«|i|KMtd«»  bwe 
cnmd  in  »ny  gf  thete  j^uticulan^  tiie  projier  mode  Is  I9  pO¥$  the  Couit^ 
sitting  in  eqjuitf,  fpr  a  gr^^^gU  ' 

^  ^  -  •  r  ■  ^ 

jriU9  wm^  )|^  of  dl«lr«lr  TPr^.9ft»  dii^tod,  bj^tbi* 

tHiphPI\|>i  Jo^  ShitHiM^v^  aid 

ring 

1.  The  plw^  qAwI  td  ttiMOiM  olpD  0f  tho  diBri>tiHiwtf 
Mrs.  Oifki  (^pv  iivjaf^)  i»  ^^pport  f^^lie  irUU«  Aa  objpo- 
tion  w«»  fiMulf  |»4k«  .rnifpiiijjiy^rf  t%i  witowit'on  tha  giHNi94 
of  intfiiMi4.44.i>4ig  cfMjt^jMWi  -ibatifbe  hM. »  cpnting^t  c«r 
lute  in  umm  iNP^iMfHc  HMI»liiiiii1ii^  jvtthia  l^  felk>w4ii| 
bequ«ita4  ^'m-  «tf  9i|  dwn|toer.||^gH  Aore,  and  (upfrt  iwue 
Jiving  lit  kpr  d«tfihM«Klif  it  ahil^  wtm^  hapfciii  4biit  inj  af» 
Si^HW  iha  die  yijhMt  %«itf  imHf  ^Ni  Iflivii  IP  tke  iM«ftf 
pt  njr ^u|*^  in  Cm,  f  jN^  fiM|,  .  BuT  if  iiy  nad  cM|ta» 
ikfHiiiMIIP  avcli  jpam,!^  L4#viM.tlie 'ilM  ^Ql  ^  ^ 
tiMeiv  9kf«Lh  QiU^  wi  10  hot  l|i^it^lvf<9  mvaflc^smd  if  <V 
^k0ii  mo$  si$rmmf^mtf'9md  pt^^m  1 4p^J^  '•^me  ^  the 

It  was  cottended  by  tUb  yUbillf 'a  coaMel,  that  Mrt.  Wt^ 
took  m  ••tatB  in  leof  iq#that  Ibs^t^atioii  ovor^tt  hoi^  Mrs, 
waa  voU;  and  #oni»ni<ati»rlhp»  ^  mkMm  had  lyi  aaher  iir 

m 

loffaoi*  than,  what  an  Ofpytaaia  ia|^  whioli  tSM»  no  objociiofi 
to  his  competencj* 

Jy  iAA4;^fi»^-Tho«lpft|«r  tbo  ^  miat  U  tnk/^.^m- 

Qother;  and  tmtj^^mi^  «f  it  ihiiHiir  nanrif'  ioio  effea,  if  it 
oan«  Jho.  ^m'  moanitg  o(  ihn-Aailator,  waa  to  gire  «a  iGfif 
simple  ettaiedlMfa.  I>ichi  j|iiij>.i1  aha  abooid  aqnriYe  tho 
4M4htaiN  dfi^^  wiOvaoi  iBauo,  (tM^lipog.    ^ut  if  A(ra.  Okk 
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b  tmt^^  Hhe  iM»rs  ^  Mtf^rtML,  as 
ikff  oC  esectitot|r>  dcfrite.    The  wMeia^'llierefons  iiM  « 
itit%ent  i8t«rtilWftupporG0g^tlle  tPilh  irlilbfii  wetMnli,  dto* 
qualifies  lbr%om  lieiiig  a  vitneas. 

^  A  mimtn  mv'  %t*«*^  i^Mt  o{iini«  Iw  iiiilncd  of  tli8 
mnitf  of  the  testator,  .A  or  «te««4iie  lipie  of  He  wiH  bein^ 
macis;  but  not  whWISs  sftid  to  ilhlHl  perao«i^p«#'th«  siibjoA 

3.  Upo»  tiift  c^^  eiapiHiXimi  df  a  ^nes#1ie  ttaf  %fe  a^ 
ed  leading  qiiestioift,  td^  diwr^m  iiini  afiinherilado8Qf8  tiMA 
#80  iriiaMupon  t|g^  pAMjptf'txsipiiiittfcii,  ttd  fo  refn^vce  to 
thtf' matter  tes^lei'atiout.  Ibt  tf  the  cross  rTsmijliinffi  re^ 
Mfeta  a^w  matter,  leading  mientions  aMinot  be  aakM. 

4.  Tho  pfaifitiff*a  cdinsd  teving,  «po0  tM  exaniiBalioD  In 
thief)  aAed'  some  quesfibns  fe^ctii^the  aattltf  of  tlte  testa- 
tor, 18  not,  6n  that  acc^mntf  pftfiHtiJ  fMn  liairtwliiig  wit* 
^lipases,  to  rebut  the  a^denea  flC^Kbe  -defendaat  upaii  that  sub- 
j^;  allipugb  it  itrfts  htbgfiar  fbr  the  fMirtifl;  In  .the  first  in- 
stance, to  give  efidenoe  of  sanity.  All  ^i^it  ho  has  to  do,  is  t^ 
)fnre  the  4uo  Attention  sMhe  #Afy  #cfxyrdii%  to  the  ferni  ffe* 
sct^bed  hf  tke  statntt.  '*  ItUfl^ffy^  fnaud,  iaite  deface  set 
up  on  the  otly^'side,  vrliic^he  plaintiff  Is  (hen  tuKpi'H^aise 
irepel.  Kiipenltelesai  if  wuKi  be  too  rigld^te^  preclMe  tM 
exanrilnation  «f  Ms  witeesssh  on  Uii|t  eubj^tetr'^eeaiise  be  Kni 
irraguUrlf  asked  sone  qMftioiir  fsapeciHig  i%  kit  tk8  tat 
ibstance,  *  .    •%  • 

'  5.  Ihe  ^a^ndint  offered  to  itad  the  proceeding  In  tie  O^- 
pkuks*  Court,  upon-ibroM^  bf  this'  irifr*Mr  pMiate,  as  n  tes- 
tarnent  of  personah  estate^  0A'  iM  IMMse  ef  she  Prasogative 
Court,  refusing  probate.  'V 


This  was  objected  to^  afld  the  f§tmm^  btfaH  wet<e 
Creuse,  10.  1  Ld.  Rif «  7M.  M».  PctfMillg^Kitfp.  4f.  In  sup- 
port of  the  eridence,  was  reiHl  the  Aat  ef  As^B^||rtyv*  ifcade  m 
1784;  3  Day  Rep.  326.    I^dislli.  683,  -  "*     - 

Pemnikgton^  J^  stated^  tfaafU  until  the  kw  of  Jft4,  the  jbria* 
iletii^n^f  the  erdi|pury  ««i  slwiys  cd8aW«nsd»  hrthis  ataior  as 


■^ 


^crotmtL^mmnmi'  i«s 


UuAip  at.  Rointn.' 


•  •    • 


Aid  CHjOMi  •iitml|Nl»  4Mtun«Qli^^4i!6rMHi  «M«ia«^Tlyi^ 
lit  irtMNl  of»»i*ft4n  iftMNi  <#,r»>r c  yiH^^<»^p<B  fir  4e« 
ilMM#  tfie  ConiMp  i(hw  CtafUf  «p^  f  tflai  te  gftciiOMi)^ 
iir  upoffm  lMiiMrili<M^«l»<^Nli#^  out  of  CIkmHV^ 
That  XkmAd^oi  17S4  made  «>  akn^n  19  aia  ra##ctr  iM 
ltot'k<[i»%lwiji^flii  a»  mnj^wa^itf  tiji^f  li  Jmm  bMD  the 

irii«Mi^Mi«  ;fii«MN|  conrCnM  in  tM  opinl|ft|  UmH  Uie  evi- 
dence %aa  idlritoiisAiblet  lot  ^*  %Mone%j||pwd  b^^dgr  Pen- 
ntogim.   .       •         '     '    \.\ 

€.  ironeoftMii|rtii^fiMii|iaitl44^tfoliiNiU 
proTe  Hiat  tin  irli^aii  w1m>  fiii»  if  m^iadHcted  «l 
now  stalM  upon  Ma  eift«iin#lan  4^0D«ffC,  the  cpthor  side  haa  ap 
right  to  refer  to  the'whifcu^fattiotti  to  suppoH  the  conaiat^^ 
tncyef  thcuiftHM.  .  ^^^  • 

For  the  ylalnilff;  It  waa  cmHL^^0$0y  tbat'it  ia  not  necegaarf 
to  prove,  that  the  #11  was  read.t^^heiqaialar  before  the  iHlf- 
neaaea,  even  i>toBi<|li^<ha  Hnjatoa-iiJIIIaid.  ^  B.  It  #.  419^ 
Vhat  dtpedlf  •»  maliK  a««i#l8  iMhyf  %ir1to*|r«>^W^'tiM^  t^  * 
aanlWMjf.l»|iKiwad.    i  fohni^  ijit  .  Tdftt  iha  pe^oo  who  iaft^'* 
panthea  t^  vrfH  ««C»)ii  erfmd,  W^l,  IM^  »IWif  *»ta^ 
and  net  by  the  i<tWfcJU  ^^Afntjmgk,  '  &f|fMh.«.    A«*«1M 
m  aiqtKihitxM^Milf  iaolbtallty  ia.aalM«nt  to  ]^^f«e  weolai' 
tenacity,  '•vfnb^in.  "^ Hfl.  M  pL  t<  a  P.  W.  iW.  PMI^ 
£▼.  Sff.    1  Waah.  ft«pl  S38.  •      *  *- 

That  %milm^)^  fjrovn  inetfpOityi  cffMi  hf  tAiD  i*A|li% 
witneaaea,  ii  tr  b»  1  Hiimnlji  illHwd,  a$rthey  are  gwHty  af 
great  mMbehaflo^  in  havfai^HMateA^Twhen  their  ophMi 
WM  Agahart  faHsAitp.  -KMaal^Jl^p»«BO.  Pow.  en  Dev.  70*/ 
That  the  qaeaHon  la^fnifely  f^i*  n^giMleral  tettamentary  capa- 
eitf ,  and  Mt  aaayiiHiy  Hi  refei^ce  «»'4he  particular  will.  Pbm  • 
a*  1^.  145.  kwiib.  .79-80.  Upon  the  •abject  of  fnM,  that 
•  *  ."  .    ••:' 

•»     •  «i|L  Toach.  54».  INl^ab.  dM.    •  V* 


o^  the  tei|l«^pr  i(^olh«»  tinfl,  #■«,  1— ffcig  b%  <i«fc» 


«,««•'      4r      _  .  ,    /     .-..  .1  •  fc 


'  CMcaciiidfcf^l»JlliiBiliiii^ft«lfci>irf%l%pii*i>Pnir,<i» 
De^.  718.  Fmk^'i  £v>^  JMb«  BiMaJL  L.  ii3.  1  Fe#i  1^ 
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•      .  "*  *^.  «  *   •       '  • 

ftip;  .and  thm  u  Mm  ijanfi^p  «I|A  fi^  mM  io«dUdMe»  upon 
Um  midcnce  which  hat  hwp'ilip^irfti  ^(^ 

The  plaintiff  holds  the  nOimmi^m  Of  thia^  qmmkmj  md  M 
thai  ha  has  te  40y  i^-Xo  0lll|^  r«ii  thai  tfiur  will  iNta  txecaled 
in  4ue  fernt  accaatoig^  tha  lawa  of*  thMjuratt.  Thia  he  haa 
4ine;  ifcdkujt  i|paiiiia«'h|iyi<»ii  ii»il  Uirtii<hMr<tK)iithi8 
^4ift  the  Arfan^Hrt!' hppf^a  %^  raljpkfE  «i«'4»  w 
4^  faHiMMi^  j 

and  »<s|irc«f»vfai^  .prod^^id  «^f«  th#4Miiior  bj'tha  peat 
fl^  hIm)  dwar  the  fpill^  A  ^IhiiYl^^jlifiW  ^fll^fbd^^ 
of  the  dete^attt^a'ctaiiKLi  «)iicV  M^  thauibe  niMs  JH»\4pi»?^ 
ediA  have  been  read  over  Uk  the  (eaitjlprt  u>  tA#preaaiKw  of 
ultnMBtaa.  - W«  «h#rstan4  ^  to  ha^  «4i»"Miia  ■^HatJve 
(^ecli0»te  the  <tH»  akhoygh^jt  w»a  ao»<pa  aMfuai  by  the  ether 
oaiMael  OA  the  aam^  i^dof  «|h>  verf'-pfO|^yke<Hiai4ared  k 
Merely  aaa  badge  o£  frmw1|,rt>it:it  WfKi^%o^pky$^  toiliave  been 
re^  We  wiil,  therefiM^  «t  oiM^^piK  ^  tMi  p^^  by  db- 
a^viagf  that  it  ia  oat^aoiWiPjhlD  oi#erjfc»<yl»hHt>  *»  will, 
*  thidt  tJaHj^eraon  cki«iii»g«nder  it,  should'prelw  t^at%  Avapeiead 
e^er  to  the  testator,  in  the  firesence  of  the  «ttettiiif(9  or  of  other 


witaeaa^.    It  would  bt  mr  %M(4se  proirieiail  |b  the  law,  to  re- 
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%«ire  thi»  to  be  done,  inamivch  as  noM  m^nfre  careftil  to  oim- 
fine  to  their  own  breasts  tbe  toanAer  in  .wbicli  tiiey  hare  d»> 
posed,  or  mran  to  dispose  of  their  property  by  wiM.  The  do- 
mestic peace  and  harmaDy  oi  tile  testatof's  flkmily  might  bi^ 
miry  Miba|»pUyjeopardadyifplU>lic]ty  were  necessary  to  be  ghr- 
en  o»  8«ch.ac(^asi«is»  The  law  presumes,  in  general,  that  %l# 
wall  4lis  resid4i|^  ^  to  the  testator. 

Bttt^  if  evidenae  be-given  that  tiio  testator  was*  blind,  or  from 
any  cause  incapiible  •oft  nsading ;  or  if  a  reasonsble  ground  is 
laidi  ftr  baiieYkig  that  it  was  fiot  read  to  k&m,  or  tbat  there  was 
ivaudor  imposition  of  aay  kind  practised  upon  tbe  testator,  it 
ia*incimibent  on  thoaa  wh^wArftl  sopfiiri  the  will,  to  meet  sueb 
proof  by  evidence,  sni  so  satisfy  iAmi  jury  either  that  the  wUl 
was  read,  or  that  the  coAenia  were  kjaown  by  the  testator. 

We  now  proceed  to  laf^itown  some  general  rules,  for  assi^t- 
mg  the  jury  in  coming  to  a  satis&ctory  conclusion  upon  the 
two  points  of  capacity  and  fraud;  and'  to  notice  some  of  the 
arguments  at  the  ba#i  for  the  purpose  of  giring  the  sanction  of 
the  Court  to  aoth-tf  them  aacw^'^bink  are  consonant  with  law, 
and  our  disapprabatipn  of  those  whiok  are  aiat. 

1'.  As  to  she  tsatatoHa  capacity.  He  must,  in  tbe  toiguage 
•f  the  law,  have  a  soawd  and  disposing  nind  and  mensory.  In 
ether  words,  he  ough(  to  boitapable  of  making  his  wiN,  with 
an  undsrstanding  of  the  nati|»e  of  the  business  in  whicli  he  iar 
engsged; — a  recollection  ^  th«F  property  he  meaaa  to  dispose 
of  ;-«of  the  parsons  who  are  the  objects  of  his  boifnty,  and  the 
manner  in  which  iv  is  S»  be  distributed  between  them.  It  & 
not  neeassary,  tbat  be  should  view  bis  will  with  the  eye  of  a 
lawyer,  and  compone^pod  iis  provisions  in  their  legal  form.  It  is 
sufficient,  if  he  has  such  a-nted  smi  memory  as  will  enable 
him  to  understand  tbe  elements  of  which  it  is  composed— the 
disposition  of  bia  property  in  its  simple  forms.  It  is  the  busi- 
ness of  tbetestatar,  to  dictate  the  purposes  of  his  mindf  and 
ef  the  scrivener,  to  express  them  in  legal  form. 

In  deciding  bpon  tbe  capacity  of  the  testator  to  make  Ms 

VoL.^11.  4  E 
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ytM^  It  jt  t^  ■pii^lm  Af  t^e  flMB^  and  Mt  the  p«mciil|r 
•Me  of  Ilk  bodgf  WlMi,  tkat  it  «»  b«  attended  to.  The  l«t« 
tcr  may  be  in  a  8ta«a  af  ei&reme  knkaplitjr,  and  fet  lie»fMf| 
paaaaM  auficieat  imderatandhig  to  ^diract  bow  hU  prapcitf 
9kM  be  4ia|MMed  o£)  Hlft  capacity  our  be  perfect lo  diapoae 
4§hia  propeKy  by  witti  and  yet  very  inadeqiifU  lo  llie  naaMge* 
ment  of  otber  bufineas ;  aa,  for  inalance,  to  lafcteettradfc  Int 
the  perchaic  or  eak  of  pnap^ity.  Fof  aaoit  .sMn,  at  diiaa^nt 
perioda  of  their  Kvea,  have  nc^tated  apoa  4Imi  aubjeo^  of  ihn 
diapoaitioo  e£  tb^ir  property  by  viU»  and  wha»eallad  w§om  to 
have  their  intentions  eommittafi^  to.witing,  tbayfad  iftiMdi 
leaa  diftculty  in  declaM|^  thei»iilaiiinna».  than  they  voMid  lA 
compre)ieiid]iig  buaineaa  m  aooie  aieaauna  ttew. 

The  soundness  of  the  lAStaior's  jnindi  is  to  be  jod^sd  of  frooa 
hi^  conversation,  or  fr^m  hia  aetiona*  ai  the  time  the  wiU  is 
taadC)  or  from  both  taken  together*  It  ia  aoi  anficieBty 
jifT.M,  that  he  ahonid  be  aMo  to  deaeribe  his  feelingat  «r 
to  g^ve  suitable  anawers  to  ordinary  quesliona.  This  he  OMtp 
do,  and  yet  the  mind  may  bottoo  much  diaamad»  lo  emiUe  him 
to  dispose  of  his^aUte  with  understanding  and  diaeffetion. 

It  w%m  alao  be  remembered,  thai  the  &<st  o(  cempctiAcy  ia 
to  be  decided  byth^ataiteof  thetcataanr'^aundt  atthe  tim» 
when  abe  w4H  was  made.  And  althongh  evidence  of  tte 
atate  of  bia  mind»  and  of  his  bodily  heakh,  before  i0d  a^ 
ter  tbaa  time,  may  be  given,  in  oMer  to  abed  light  i^op  iia 
condition  at  that  period,  atill,  sveb  evldeone  is  an  otherwise  to 
'\m  regarded.  For,  although  It  abouM  bt  provad,  that  at  n  pri- 
or or  subsequent  day,  Jbe  waoinclpoble  a£  making  %  will  from 
the  effect  of  a  tempomry  c^iee,  aueh  m  fever  and  tbc  tilie,  it 
wiU  not  follow,  that  he  waa  an  wiien  the  will  wa»  executed. 

In  weighing  the  evidence  of  wnity,  thadiof  the  nttaating  wit- 
naaaea  ia  most  to  be  regarded ;  because  it  ia  m^ra  Unty,  tb«t 
they  abould  be  attentive  to  the  converaatian  and  aetianaof  the 
teautor,  than  mere  bystanders,  who  do  not  feel  tbamselvon 
pmticularly  connected  with  the  tranaaction.  On  the  otlmr  baml, 
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iM  tobscriUltf  witnewM  «ff«i  nr  mame^l^efliMti  pavtm  f»^t ; 
ind  there' nprfew  persons  so  ignorant  as  not  l%''kD«w,  thnt  tkc 
fanity  of  ttke  testator  is-eseential  to  the  TalWity  of  his  will* 

As  to  the  suhject  matter  of  tho  testimMjrf  k-may  be  well  to 
lemark,  that  the  mere^pinians  of  fkb  wicoessea  are  entitled  te 
nttl^or  no  regard,  miless  they  are  ati|ppof%ed  ^f  geod  reaseDe, 
Iboittfed  on  factf  wbi4ll  wait  ant  thetfi  ki  the  OfAiion  of  the  jurjit. 
If  itie  reasons  ^rd  fr#volous  ar  incantlusiye,  the'  apinioni  of  tlie 
Witaesses  are  worth  oMiing.  * 

To  this,  aea  galteilit' rola,  thh  opinions  wf  medical  mao> 
0V«n  ahlMaglv  Ua&f  ^d^ot'aae  UMPtasiator,  may  be  coosidered 
9k  an  exception.  A  phyaieian  aiof  r  Vith  aap^  degree  of  accu- 
racy, for'm  an  oiAnioif  of  «he  nature  of  4he  4u*i^«>',  and  'm 
probable  effbct  upon  tho  Mind,  whave  the  aynptoms  are  truly 
atated  to  him ;  becaose,  fimfm  a  long  course  .of  experience  and 
obserraiiotti  bf  KiaH«tf  and.  othaas  o£  the  profession,  «auck 
have  been  the  ordiMtfy  effecta  of  these  symptoms.  But,  to  en- 
title such  opinions4ft>  the  reggard  of  a  jurf,  their  ahould  he 
IM  by  the  other  Wfidence  in  the  cause,  that  the  ofniptams 
exist,  in  the  particular  case  under  oonaidoratioo.  And  if  the 
apidioos  of  these  professional  gentioaiRi,  should  dHer  mate- 
rially,' as  to.  the  ordlnfarf  efltecu  of  cartaia  symptoms,  the  jury 
ttnst  weigh  their  evidence,  as  in  other  cases,  and  docide  a€* 
Mvding  to  the  opinion  thoy  may  A>rm  of  the  comparatty 
JtfdgoMnt,  learlfeig^  andeKparience  af  the  witnesses  tiMnnsalYOS. 
In  this  casei  tift  pKysidana  who  haTo  given  testimony,  have 
differed  tfmaatiany  fitnn  aach  other,  in  the  opinions  daUvorei 
to  the  Jtiry;  and  there  is  wo  moaHlidevaUe  collision  in  theev^ 
dence  of  the  other  witnemes,  respeoting  the  material  symp- 
toms of^the  disorder;  which,  it  ia  agreed  on  all  bands,  caused 
the  death  of  the  testator.  If  ia  proper  to  observe,  upon  this 
subject,  HM  the  opinion  of  the  physician,  who  attended  the 
testator  dming'  his  last  illness,  is,  for  the  most  obvious  reasons, 
alwa^  entitled  to  more  regard  than  the  opinions  of  pbyaicii 
^ho  bad  not  this  advantage. 
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jurf  sMiM  he  of  opinioa,  Uiat  the  UMUtor  vas  im( 
epnifeteiit'to  iiii|rii;«  htt  will«  they  will  of  coiine  %aA  for  the  de« 
fendant.  If  they  thould  tio4  be  of  thkopinion,  th^  wUl  tbi# 
iDqfUirey  Sdiy,  whedMt  the  wiH  in  queslkm,  was  obtained  frwa 
him  by  iraud,  or  circmnv^tion  of  any  kind. 

It*  ]»  comendedy  in  anpport  of  the  chaiQi^e  of  frnsd^  that  the 
testator  it  ipvovnd  4o  hare  heen  far  w  ]mn%  tino  in  the  h4k  gi 
using  spectacles;  and  that  be  mm  witbomt  then  on  the  eoe^ 
in^  when  his  will  Iras  executed  fr-coniiv%ueblly,  that  he  could 
not*  have  read  the  will  himself».4#enf|  vaa»w|iftt«Oj  andthift 
the  evidence  lays  stronf  frmiiid  for  beliewngtjihait  Iho  will  waa 
not  read  to  hi«^|bf/4he  ycrpon  who  wrote  it.  Jt  is  further  in- 
aistedf  that  the  ^  unnatural -^isposition^oC  so  large  a  poation  of 
the  testator's  estate,  ftom  an  only.,  and  beloved  daughter,  to 
persons  less  nearly  related  to  him>9.  and  ihi^y  in  many  respectSi 
in  opposition  to  previously  ihrmAd  reacUiUtionfi,  nut  shown  to 
have  been  changed,  and  to  dedications  in  ^roof  of  such  reao- 
lut4onAf-^-antf)  th^  bequest  of  aopnsideraye  proi|6rty  to  the 
wife  of  the  -person  who  drew  the  will ;— nnjindly  aatabliah  the 
charge  of  fraud  and  circumvention. 

That  these  civcumaivices,  if  proved  to  the  satisfacUoo  of 
the  jury,  deserve  thetr  seriotts  ccmiMenatlon,  is  un^uostiooahle. 
For,  although  fraud  is  never  to  b^  presumed,  yet  it  is  not  n^ 
pessary  to  prove  it  by  direct  and  positive  proof.  Fraud  moot 
eommonly  veils  iiaalf  in  mystery^  and  iti^hf  circumatnpcoa 
only,  that  it  can  in  general  be  dotecHd  awl  iiiought  to  %ht. 
it  should,  neverthefess,  be  reooUecled,  thatdieae  uuvumalaii- 
«es 'should  be  so  strong*  when  son boied  and  examined,  an  to  sa- 
tisfy the  jury  of  the  existenoe  of  tho  fast  they  are  adduced  to 
establish.  It  will  not  do,  if  t4l«y  alPect  the  judgment  with  no-' 
thing  more  than  doubt  and  suspicion. 

The  charge  of  fraud  is  repelled  by  the  plaintiff  uiMm  the  fol* 
lowing  grounds:— "1st.  That  Mr.  Harrison,  who  wrote  the  willf 
#d  not  obtrude. himself  upon  the  testator,  but  was  sent  for,  and 
confided  in,  by  him,  to  perform  this  service,  as  he  before  had 
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done  other  prafenional  BcrrkM^-^Tbat  it  wm  written  by  tli^ 
directioQ  of  the  tegjitor,  who  scknowlodgod  ii  the  witiMnee% 
0i^  Mr*  Haitiion  had  not  been  officioos  ui.  the  business.  *Sd« 
That  the  testator  deckred^  b^Me  the  wiQ  was  miMle,  tb«Vhe 
bad  arranged  and  digested  the  disposition  of  his  property  in  his 
mind,  and  required  only  some  person  to  commit  it  to  writing,  dd. 
ThttI  Mr.  Harrison  was  iivth^  nmm  with  the  tsaMav  for  three 
or  four  hours,  and  hai^  thereiMe,  ^buniMilS  liana  to  write  and  to 
reiftd  over  the  will  «o  him.  A^  lastly,  thai  the  isetaftor,  aftqj^ 
sign^g  the  will,  acknowledged  to  the  witnesses  that  it  was  his 
will ;  and  addedy  that  Iw  was  perfectly  acquainted  wUh  its  con- 
tents ;  and  l^ii^  asked  by  Mr^  Hatr^pou  «bba  was  to  lake  oene 
of  it,  be  answeroA  ^<  yo%  of  course."  Mr.  Harrison  is  the  sole 
executor  and  tnistfe  of  the  whole  estate.  It  is  insisted  by  tB^ 
counaely  and  we  th«ik  with  great  weight,  that,  if  the  testator 
knew  wbat-Jie  was  about,  and  was  poasfsdfd  of  sufficient  un(deii- 
standing  to  make  a  valid  will^  his  acknowledgments  to  tho^witp 
nesses,  and  his  direction  to  tlMf  executor  to  take  charge  of  the 
will,  amount  to  sleong  and  persuasive  evidengB  thai  ho  was  ao- 
^uainted  with  its  contents.  Whether  the  grounds  of  the  plain- 
tiff's and  defendant's  arguments  are  nsude  out  by  tho  pf%ofe  in 
the  cause^you  must  decide.  There  is  considerable  conlMidHS* 
tion  IB  thjft  testimony  of  thie  witnesses^  on  one  sido  and  en  the 
other.  It  will  be  yegr  duty  to  reeoncile  them  as  far  ao  y^ 
can ;  and,  in  weighing  evidence,  to  compare  not  only  the  Midk 
faility  and  characikMS  of  the  o|^>osing  witaesaes,  but  tkeic  fwdg- 
ment  and  opportuiyties  of  giving  correct  information  respecting 
the  bets  they  have  related. 

You  are  to  say,  whet  hen  lohp  Sjp^ickson  had  a  sufiicieBt  c%-> 
pacity  to  make  a  tesianientaiy  disposition  of  his  real  estateii 
with  discretion  and  understanding,  at  the  time  when  this  will 
was  executed  by  him;  and  if  he  had  such  capacity,  then,  3d, 
whether  this  is  his  will,  or  whether  he  was  induced  to  execute 
and  acknowledge  the  same  by  fraudulent  practices,  or  imposi- 
tion of  any  kind.    If  you  find  the  first  question  in  the  negative, 
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«r<the  last  ift  tlw  nlfiraiatiTe^  four  rtrdnci  ouglit  to  be  for  tiM 
defendant;  if  «Mier«ke,  ytMi  eliMMl  icidiMr  the  plaiiitiir..  In 
we^hing  the  evidence,  shoilld  jvu  think  it  doublAiU  or  balaii«» 
«dl>  you  ouglit  to^nclBie  in  ftnroar  of  SMUty.  and  against  fMuf. 

Verdict  far  pMnUff. 

•  The  4eAM«Mt^  eovnael  Mideted  Ik  bill  of  oKceptions  to  the 
opinien  of -tb^  CoMt^ln  rejectitig  the  vecord  of  the  sentence 
jpf  the  Fret«igative<Court9  agaiaei  the  probilte  of  this  witt,  as  a 
testwent  of  pereonal  property;  mnd,  Jho,  to  that  pM>t  of  Ihe 
ofcarge,  in  respect  to  tbe  alleged  neoeselty  of  predbg  that  the 
MHwas'relKl  t»  tb»teeteiDr» 

JH^ki^ingf9^^  AfUct.  A  biU  of  exeeptton^to  the  opinion  of 
the  Judge,  who  tries,  at  MM  Pr§uwj  the  ieane  dhnected  from 
ibe  Court  of  Chancery^  is  quite  e  nev^iy.  The  practice  in 
England  is,  for  the  In^ffo  to  8«od  to  the  Court  of-  Gbancerf> 
with  tbe  Terdictj-the  notes  taken  at  the  trial;  and  if  the  Chan- 
cellor is  dissatapfied  with  the  v^Mict,  either  becaiise  Improper 
evidence  was  admtted,  or  legal  eridence  rejeeled ;  or  because  of 
tbe  evidence  giren  to  the  jury,  or  the  opinions  of  <lie  Judge  at 
MH  FHttf,  he  will  direct  a  new  trial,  and  sometiiftes  set  the 
iFSfdlct  aside.  "^    •  r 

•^ We  iee  iff  reason,  wby  tbe  practice  ehasild  be  differentr  b^ 
eeuse  the  issue  is  tried  by  tbe  same  Ce#rt  which  directed  tbe 


"  T|e  only  ipiestiMi  w9t  be,^  ought  a  new-«Hel  Xm  be  granted  ? 
And  tbe  eyidenee,  and  idl  the  preceedinga  nt^law,  being  before 
the  s^one  Judges,  it  cannot  be  necessary,  nor  would  it  be  pro- 
per, to  present  them  for  reeeiisiierKtleii'and  re-examination,  in 
any  other  form,  than  on  a  nfbtio6  for  4.  mew  trial. 
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ABANDONME^PT.'  '  '     ,  ^ 

What  will  be  conadered  a  delay  of  an  abandonmmV  lo  k«  to  affect 
the  rigiit.  to  recover  from  the  assurers.  Smith  et  al.  vs.  Thtjkk^ 
wart  buuranee  Company^  127.  ^  '    ^    . 

ACTIOM*  '^      . 

Where  a  charter  party  had  been  entered  into  by  one  Simth  land  the 

defendant,  although  in  the  body  of  it  he  states  himself  the  agent 

•-  of  Clarky  yet,  as  all  the  covenants  were  made  v^ith  Shiith,  and  ha 

ezeduted  the  instrument  In  his  own  name,  withont  reference  Jtp 

'  C1a4c»|heacti«n  cannot  beVistainedin  the  liame^K^tark.  Clari^^ 

'    Eiteeuion  va.  Wtlaon^  560. 

A9M IHIBTRATOti.  • 

*I.  Defendant  obtsAnied  lett^ta  testamentafy  from  the  BegMter*^  ofic9 
in' Philadelphia,  taa  supposed  will  of  W.  B.,  winch,  o»an  isqpfe^. 
was  determined  nbt  tobe  the  wDI  of  W.  B.  In  relation  to  a|iother  . 
ttippoaed  will,  the  same  determination  took  place,  and  lettets  q^ 
administration  to  the  estnte  of  W.  B.,  were  then  granted  to  At 
plaintiff.     Whil^  the  contro/ersy  as  to  the  iSrst  supposed  will  was 
pen^ng,  the  defendant  took  possesfllon  of  the  estate  of  W.  B., 
and  went  on  to  administer  the  sakne,  unt3  tie  appointment  of  an 
administrator  pendente  Utt,  to  whom  the  defendant  delivered  all 
the  effects  of  W.  B.  Bradford  vs.  MMUml.  123. 
2.  The  defendant  having  received  letters  testamentaiy  on  a  will  duly 
proved«  waa  authorize^lb  perform  erexy  act  proper  for  an  eaeoi^ 
Vt>L.  UI.  4  F 


t 
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ADMINISTRATOR. 

tcr  to  do^  9Otwith«t»ii0ii^hc  penfcncf  of  ihm  <iiieidoii  nftdifv 
to  the  vdkKty  of  the  vil.  7W.  133. 
3.  The  defendMit  wbs  Mthorized,  and  it  was  |iis  duty,  (beRevii^  fhm 
'  paper  to  be  the  hot  will  of  W.  B.)  to  support  the  first  piobat*; 
and  be  is  entitled  to  nc<hiin  omt  «f  the  estate,  the  excuses  he  igm 
put  to  in  that  litigatibn  \  and  also,  the  usual  coamissions  for  naa-' 
aaging  the  estate>while  in  His  hands.  There  is  no  gfoand  for  caa> 
sidering*  the  defendant  an  executor  de  mm  imi,  m  this  case.  liuL 
122. 

•  *        . 

^     M^ENT  AND  FACTOR. 

^'    '  •  1.  This  Court  has  ^ways  deemed  k  pft>per  to  bold  agents  to  a  strict 
account,  in  relation  to  the  orden  they  receive,  provided  they  aie 
•xyswsed  in  plain  temss,  luid  free  Irom  ambiguit|r ;  and  in  tins  le* 
spect  the  same  meysur^of  justice  has  been  deiJt  out  t9  agenls 
wKhin  the  United  8tate%  acting  for  peiaOBS  alyoad,  as  to  the  fo- 
Teign  s|;eitts  of'^itizeds  of  tha  United  States.  Lorame  vs.  Carf- 
wrighi,  151. 
,  2.  Where  a»  agent  abroad,  is  directed  not  to  sell  for  less  than  the  first 
'  cost  and  charffe&  and  an  invoice  accompanies  the  Ietts|^l|tatin|^ 
the  prices  of  t^l  articles,  and  the  amount  of  the  cl||{tges  on  th^ 
shipments,  the  price  stated  in  the  invoice  is  the  maximum  by  wBtt 
the  agent  is  td  be  governed.     He  has  nothing  to  do  with  the  ac- 
tual cost  of  the  articles.  Ibid.  151. 
3.  tf  a  consignee  accepts  a  coni|gnment,  he  does  it  on  the  terms  pie- 
Bciilii^  by  the  shipper ;  he  might  have  ly^ectM  i^ut  he  cannd^ 
*  after  accepting  it,  refuse  a  compliance  with  the^jhrs  which  ac- 
companied itc   Ibid,  151. 
Queret  What  will  amount  to  a  ratification  of  the  uantliori2ed  aoCvof 
/.  anagent?   Ibid,  ISl,  i  '- 

'  ACiREEMlNT.  ' 

1,  If  money  is  to  be  paid,  or  any  other  act  to  be  done»  on  a  certain 

day,  and  at  a  certain  ]!>lace,  the  legal  time  of  perfomflmce  i%  the 
last  convenient  hour  of  llhe  day  for  tiansacting  bufflnesa.  But  if 
the  parties  meet  at  any  part  of  the  day,  a  tender  and  refoaal  at  the 
time  of  t])p  meeting  are  sufficient  Savory  vs.  Qqe,  140. 

2.  Sale,  1,  2. 

iuEN  ENEMY. 

1.  Contracts  made  with  an  aEeii  a|piny»  are  lawfo],  if  made  in  a  trade 
ciokd  on  under  ficensc  of  m  goTenusent,  whetbcr'i#iey  tmt 
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dirapUy,  or  coIlaterftQy,  out  o|.siicti.  iWfty^il  tMe^  or,  if  ^ 
enemy  with  whom  the  contiact  m  mede,  l«e  in  the  hostile  oountqf 
by  ficense  of  the  goTemment  <  or  if  the  contmct  be .»  tKoaom 
bond.  Oawjbrd  vs.  The  ivUiimn  Perm,  484. 

2,  Contn^ts  made  by  prisoners  of  war,  in  the  enemy's  OQafitiy»  Ibr 

subflisteiice^  are  bindin;.^  JUd*  4S4. 

*  1.  This  action  htxag  for  \  breaeb  of  contract,  in  not  deliveikig  teas  of 

a  certain  quality,  the  pbuntifT  cannot  be  permitted  to  impute  fri^fA,.  ^ 
to  the  drfendant,  by  giving  ejidence  tending  to  show,  thrit  altcz^ 
the  exuninatioh  of  the  teas  Inade  by  the  purchaser  on  sl\o^  it 
was  in  ttte  power  of  the  defendant  to  change  them.  Qtffmm  v% ' 
ConasqwM,  184.  v 

3.  In  an  action  of  asaiunpnt  against  the  Ccdlector  of  the-cuslsai^  iv 

a  proportion  ef  the  proceeds' of  a  forlbiture  und^  the  lawsHif  this 
iTnited  Btntes,  to  which  the  plaintifTII^Rrere  by  the  prorisiMs  «f 
the  biw  entitled,  the  sum  paid  over  and  distribttted  to  othefs  ei^ 
titled  imder  the  same  law,  to  share  the  forfeiture  before  notice  of 
the  pUntiffs^  daim,  cannot  be  received.    Samyer  €tatv^  4hH% 

464.  \:\         ^ 

.  ■» 

•1.  Action  on  a  biH  of  exchange,  drawn  by  the  MendanI,  in  hNnomti  * 
the  phuntiir,  at  New-Orleans,  on  J.  B.^  Pbila4e]phia,  in  IMT. 
The  decbcation  contained  a  spedal  count,  on  a  new  promito  via^t 
by  the  defendant  in  1809,  to  pay  the  bill  if  he  iho^W  «^er  be  abK 
with  an  averment  of  his  ability..   To  thb  count  the  defendant 
pleaded  the  Sttitute  of  Limitationa.  Craig  vs.  Browne  503. 
4.  "Where  a  promise  has  been  made  to  a  person,  who  was  not  the  agent 
of  B.,  and  had^no  authority  from  him  to  pay  a  debt  due  to  IL,  in 
'^     a  difiereilC  manner  from  the  original  contract,  and  B.  is  not  ps^ 
senl^  and  daea^t  accept  the  promise,  B.  caiinot  aftefvands  Insti*^  ' 
tttte  a  suit  upon  tMI  engagement  i6ui.  503.  «     • 

5.  "Where  a  promise  is  made  to  pay  a  ^ebt  when  able,  and  the.^f^^toi 
does  not  wait,  but  proceeds  immediately  in  the  original  otlIi^|lion, 
before  the  defendant  had  abiUt^^  to  pay,  he  cannot  afterward  icsvt 
to  the  proaise  of  pajf^eot  when  able.  ^UL  503. 

AVERAGE  AND  CONTRIBUTION. 

1.  The  schooner  Julia,  on  her  voyage  f^m  France  to  Philadelphia,  be- 
ing chased  by  a  British  frigate,  and  her  capture  being  deeitied  in- 
evitable by  the  captain,  he,  with  the  advie^  of  the  officers  md 
;  ciew>  ran  her  on  shore  at  liong  Branob,  in  tfew  Jjpwyi  fftd  be-     * 


« 


* 
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AVERAGE  AND  CONTRIBUTION.     •    •        •       '     . 
'fore  the  enemy  could  board  her,  a  large  pftrt  of  tbe  tiJ^  vw 
saved ;  aftef  ^ieh  she  tras  Burnt     Th6  roaster  cklttked  to  r^ta^p 
the  g^oods  saved,  as  subject  tofrtighi^  gentral  aoeragt^  aad  expen- 
ses.  Coze  a  of.  vs.  Hh'tiy^  ^8.  ' 

2.'  The  Rhodian  Law  tkjadu,  is  the  patent  of  the  fkw  of  naritiBe 

■■ 

contribution.  Ibid.  298. 

3.  The  principle  to  be  deduced  ftom  the  Rhodian  LMV^i^said  -INte  ttib 

general  maritime  law  of  nations,  is,-  that  if  the  cargo  q^  ship,  or 

any  part  of  either,  be  voluTi/on'/y  sacrificed,  or  exposed  to  danger, 

'    *       ,      for  \he  common  safe^,  the  part  saved  i^all  contribute  to  repair 

~    '  the  lo8s  sustained,  provi^hd  the  object  for  which  the  sacrifice  was 

•^  '      made  be  attained., /6«/.  298.     . 

4.  An  intention  to  consign  to  inevitable  loss  gtxxis  thrown  overboard, 
^  forms  no  part  of  the  reason  ASiugned  by  the  Rhodian  Law  for  con- 
^Mribution ;  and  is  oot  necessary  to  authorize  the  claim.    Ibid,  298. 

j>.  The  object  alwaya^ia,  to  incur  ^  partial  \w%  and  to  risk  a  minor  or 
.    contiOhg^t  danger,  to  avoid  the  more  probable  or  certun  loss  of 
^     ',,    ..  the  whole.  Ibid-  298. 

^.  It  is  si^cient  to  justify  a  claim  to  contribution,  if  Uie  dnifgex  sought 
to  be  av^led  be  ao  imminent,  that  the  measure  adopted  may  be 
beneficial  to  alL  "-Ibid  29$, 

7.  If  the  exposure  of  the  vessel  be  made  for  the  common  safety,  and 

be  successful  in  relation  to  a  part  of  the  cargo,  it  is  immaterial 
^  whether  her  total  loss  was  produced  immediately  by  the  stranding, 

or  consequentially,  by  placSng  her  in  ^  situation  which  effected 
her  4jktruction.   Ibid^  298.  '  « 

8.  If  the  ship  be  lost,  there  can  be  no  contributioi^  because  the  ot^ject 

for  which  the  jettison  was  made  was  not  attained.  In  caa»  of  a 
general  shipwreck,  there  can  .be  no  coQtrilMitioiH  became  it  was 
sot  voluntary.  Ibid.  298. 

•'bankrupt  and  bankwd^tCy.  ' 

'■  * 

"^        Ifeifiolvent  laws. 
.    * 

BILLS  OF  EXCHANGE. 

1.  Exchange  is  to  be  settled  It  the  Hce  ptevalttng  at  the  time  of  the 

verdift.  Oropper  vs.  ^eison,  125. 

2.  A  bill  of  exchange,  drawn  at  New-Orleans,  upon  a  person  residing 

in  Philadelphit,  and  payable  in  the  latter  city,  had  a  view'Wthe 
laws  of  Pennsylvania,  and  the  claims  of  the  holder  t»f  such^vUH 
*'  '  will  be  subject  to  those  laws.   Oddm  vs.  PHnet^  313. 

'  Sli^iWi  «fti(cliange  be  drawn  by  A,  with  directions  to  jbrgr  the 


INDEX.  Mf 

BILLS  OF  EXdHANGE.  '   '      /^      .        /  ' 

Moant'tftfifeof  to  B,  ioiUlt  it  acoCfiM  fAi^Uf,  and  pt)d»  the 

*  *      ^dnwer •)«  not  Eabib  to  the  dMvree^  trnkfls  it  Appear  that  B  waat^ 

'    .  '*  agent  df  A,  and  the  dit««^on-to  ^uffj^  4ic  bHI  to  hinv  was  onlf 

to  pdnt  out  the  fund  ftom  which  the  bill  was  to'  be  paif.  'Bell  vs. 

^  BociuBofif  398« 

^  4'  If  a  debtor  remit  a  Mil  to  hi*  er^^Hor,  in  piyntent  of  the  debt,  and 

he>ece!^8lt  as  such, 'tnd  er^its  the  debtor,  it  ii  «  payment ;.  and 

he  caM  taify  sbe  tile  debtor  as  an^ndomr ;  and  if  he  neglect  to 

present  it  in  time  (br  acceptance  and  pafmeht^  and  to  give  notie^ 

'  of  its  dishonoor,  he  qiakes  the  debt  his  own ;  wbnhef  the  drawer 

has  funds  in  the  haods  dt  the  (hrawee  or  not.  ^BtknUim  eC&l.  vs 
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BILLS  OF  LADING. 

ETidence,  4. 

BOTTOMRY  BONDS. 

V  Insurance,  I. 

2.  Libel  on  a  hypothecation  bond,  exeeriled«b|rthtf4]iniierihastBr  of 
the  ressel  at  Calcutta,  the  Aurora  biAnff  itMnH  to  paooeed  to  Plu- 
ladelphia.    The  captain  chartered  the^esAl  %9  the  libellant,  for 

■ 

the  toyage  to  Philadelphiay  under  anothermirter i  antflvt  the  sanic. 
time  executed  the  bond,  part  of  the  consideration  of  wttch  was  t* 
obtaift  ^bds  for  the  payment  of  a  hyf>otheoAkmof  the  vessel  a( 
Port  Jackson,  (of  the  necessity  of  'executing  whmh,  there  wa^  no 
proof,)  and  pan  for  repairs  lb  be  made  cf  ike  sesic/  W  Ctdndiit. 
Wakkn  vs.  Chamberlam^  S90. 
*  3.  The  payment  of  the  hypothecation  given  at  Port  Jackfon,  is  not  a 
valid  conaiderttion  for  the  bond  executed  at  Criciitt%  as  tflbc  is  ^ 
no  proof  of  the  necessky  fop  executing  it  fkUL  990.     "    .     '  ** 
*'  4,  tile  obligee  in  Miottomry  bo|^  ought  ahrays  to  piwvA'^  i^ccgtii 
ty  for  the  advance^  and  that  thl^  were  mAe  to  eMMe  the  ti^ast^ 
to  prosecute  his  voyage :  IkegMCettity  for  such  adviMes,  ai^thjU: 
they  were  made  on  the  credit  of  the  veaiel»  are  never  to  'be  pre- 
sumed. If  the  master  his  or  tan  comilfeand  other  fohds, '  be  'has  no 
authority  to  subject  t)m  pioputji  of  the  owner  to  the  payment  of 
a  premium  beyond  legal  interest.  Ibid.  290.  ,     m 

S.  Atiother  conclusive  objection  to  *the  v^licflly  of  this  bond,  is,  tl»t 
before  the  advance  was  made  ayd  the  bbnd  given,  the  master  had 
^    ^         resigned  his  command  of  the  vessel,  and  another  master,  appoipt- 
od  by  th^  libeHant,  had  succeeded  to  it.  IW  999. 

6.t  The  master  of  an  American  vessel,  in  an  enenay^>«oiuili7,  may 


,  » 
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590  INDSX, 

BOTTOMRY  BONDS. ' 

^*  . hypotficcate th» ^itj for moBcy adunced to tf ttrn tp Ae Cnfted 
lltetesi  thougii  the  oi^pnial  vsryige  vm  biokeo  op  hy  cftft^aeewaA 
^  compiilNiy  «dt  nf  the  caigow    l^w^/M  ▼■.,  The  WOtiam 

7.  In  a  libel  oil  a  bottwmy  bond,  the  libelbBt  is  alwajv  qyecledfa^ 
prare^  by  oth«»  c^^noe  than  tlia  bond,  th«t  the  ooaej  wm  W|^ 
and  tbat  tbe/vpiyn  wak  maiU^  and  initfritli  woe  liynirfiedf  to 
tbe  ainowtt  daimadi  and  that  U^y  ware  oeoofaqr  to  enable  the 
veaiel  to  paffoiin  the  Ttifmfvor  fei^her  aafety ;  and  that  the  mo- 
ney co^ki  not  be  otkeQrife  obtained.  Heshoiild^ezhibitanacoonnit 
''  .*  of  the  HiKiii,  for  which  tbe  fundi  .wac  ygpcndad,  with  the  umal 
*•        proof,  that  the  Court  may  judge  of  their  aacoMly.  Ibid.  484. 

c\nton  contracts. 

1.  Evidence,  9,  10, 11, 12, 13. 
3.  Contraet,  3,  4^  5. 

CHANCERY  PRACTICE. 

> 

1.  it  is  no  reaMMi,  for  leferring  accounts  back  to  the  oomoiifnoner,  wba 

Bade  4he  rqpei1»  that  one  of  the  parties  suggests,  that  since  it  was 
tedf^  be  has  ob^ftiAed  evidence  in  support  of  his^czcepiidSs  and 
tiiat  be  expects  he  wiU  be  able  to  discover  new  debts  and  crediti^ 
.  iMt  now  kvown  to  him.  The  new  evidence  may  be  md,  whea 
the  exceptions  are  aigued.   Comae  vs.  /Vonai,  108. 

2.  Under  j^peoial  circumitances^  as  if  the  defendant iiie  bill  for  an  i»- 

junc^l^  be  merely  nominal,  dw  Cqurt  wiU,  on  Uie  application  of 

•  ti|a  party  really  interested,  though  not  a  party  oftjbe  record,  direct 

the  answer  of  the  nominal  party  to  be  taken  under  %  commission  « 

and  notiee  of  such  an  application  to  &^  |]foun^  ia  not  necesspiy* 

^  WUkmm  vs.  Jordan^  236.  ,         .  , 

3.  Kotipe  of  a  motion  to  dissolve  an  injunction  must  be  given,  unlesa 

tbe  cause  has  been  set  dpvn  fat  disssohi^M,  in  a  reasonable  tine 
^;/  betas  the  rnqfeionis  m^ie.  /M.236. 

.  4.  Wheie  leave  is  given  le,sw|ft(^ihe  bill,  it  should  state  only  so  mnoh 

^of  the  original  bil^  aa  may  be.necessaiy  to  introduce  and  to  make 

intelligible  the  new  matter,  wkieh  should  alone  constitute  the 

chiefmattar  of  the  amended  bill^    Peine  ei  oL  ym.  Waet  MxeeU' 

tot,  31^ 

3,  The  amendment  should  toe  by  a  separate  bill,  and  not  hf  interiimug 

the  original  biH   Ibid.  354.     , 
6.  The  amended  bJU  should  call  on  the  original  defendaals  to'anmrer 


the  new  miller,  or  on  the  new  paitiei^  if  aag,  to  ^mswer  bodih 
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CHANCERY  WaCTICE.  "  ^      ^ 

"    7.  If  the  bil  jdSeges  %  paftieubt  Act,  UlTpMiiMr  euinot,  in  irgtanent. 

urgfe  that  the  faqt  ia  othenHae.  He»  bound  by  his-ftdnriBaon ;  un- 

«  kfli,  before  the  betting,  ke  oblua*  lesve  to  amend.  fnmtA  ys. 

^     ClTlZENftiiir. 

1.  CHtaieMM|i,  iHim  ipokafc  of  In  HitOuniHiimiOi  in  iniBienceJothe 
juriidktion  itf  tiie  Courtoef  the  ¥nited  StatM^  aKUs  nodliner 
UMire  than  tesdenoe.   Ltnm of  Cooptr  va.  flMliinVft,  546.        » 

%  If  a  qtSaen  of  onootato  tfiftAa  pwiperlo  dbamge  l|>  domioBt  mnA  to 
lemoye  wMl  Ma  iMalff  V  bie  taacfe  one»  to  Mother  state,  wUh  o    ^ 
Amm  jMe  mtentioli  to  reridn^thefe,  he  beoonea  iaatantly  a  ci^n 
of  that  atate,  and  maf  a«c  m  tho  Cowtiof  the  Oniled  Stattdfaa 

CIVIL  .LAW. 

Pleaa  a^  Pitadfa^  7»  8,  9»  10. 

COLLECTOR  OF  THE  CUSTOMS. 

1.  Inan'actoia|{ainattheoone€toroftbeouitoAafDrf«flBaingaclear- 
«ioe»  upon  a  eoun^  stating  that  the  piantiff  waa  the  owner  o^the 
Tsaacl  inden  with  a  catgo^  of  a  oeftaih  value,  the  allegation  ia 
anffidenty  aa  to  ownerahip  of  the  caigo.  Ban  daL%^  SUekt  38I. 

9.  The  genenl  nature  of  the  caigo^  being  proviaionaH-tbe  blockade 
of  the  rirer  Behware,  by  the  enemy,  and  a  license  to  the  plain- 
tifi%  being  neutvala  in  the  war,  from  the  blockading  sqnadKin,  wQl 
not  authorize  jfie  coUeetor  to  refiiae  a  dearancM^ ;  there  bemg^      * 
kw  to  authorice  such  refbaaL   IHd,  381. 

3.  If  the  owner  contemphtcd  an  illicit  li^ercovrae  wM  the  om»— 

aach  aa  to  supply  him  frtlh  provisions,  the  deaftace  of  thp  veasdi 
might  be  witfah^  by  the  ooUeetor.  Ibid.  381.        *     . 

4.  The  collector  must  show  probable  cause  for  hi*  oiia|Moos;  aaii*  '^ 

the  party,  having  it  in  his  ^wer  to  renove  the  sttS|Mkins  bx^vt- 
dence^  fails  to  do  so^  he  is  not  cntided  to  damagea  for  th^  idfMl 
of  tiie  deannoe  by  tiie  ooBedor.  iMl  381. 

COMMISSION. 

If  the  general  interrogatory  is  not  answered,  b^  a  witness  examine 

under  a  commission,  it  is  fiital  to  the  deposition.  A  witness  camiot 

be  asked.  If  the  .focts  stated  in  an  ex  parte  certificate  are  true  %  he 

^^  ahi^uld  be  interrogated  as  to  thoae  ibcts  partieuhffly.  JMMMm 


"V 
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CONSTITU;riONALlfY  OF  STAJTB  14^*^^  . ,      ., 

«'  i^'f  Tbe  exercit0^tlw.|n«rer  by  the  state  govenrneiM^  to  p^  Biak' 
tupt  and  MatunliMl^  han^  is  incompatible  wltb  tbe  gnbt  of  a 
*power  to  Coii^afimtJa.fm^  ymfatm  laws  iqKia  tbe  same  subjects. 
^oiUbr  vs.  Prifue^  313.  *  '      '* 

2.  The  omission  of  Congress  to  pass  a  Qanknipt  Law,  does  not  mafya^t^ 
the  ser^l  states  to  paassaoh  laws «  but  the  oiwMB  of  tiat  obr 
.     '        t»pMasiifb».]SNr,H»«a«ffe«U*4«clsatMBtb»tth9M4ii|^ 
to  b€  s«di  a  Iwr.   IM^SU.  ■  •         .    t      * 
•  3.  Insolvttnt  Lanv.  -     • 

4^  A  law  ^»yeh  awthowaes  tba.  diadbarga  af  a  coatract»  by  the  pyment 

■  

^    t  -of  a  sBnHer  Mia»  or  ai  a  dMfeweiMHiiey  iTiia  a  different  mamifer 

.  ^         11iaBthep8VtiMbM'ea||KHUinp«ii*iJI»<iblifatiou$  by  81^ 
'  f   <  *    ioff  ior  tlia  «MMMt  oft  tb»  paiAieai  Ifi^lative  coatraolj  to  iR-bich 
they  never^nnented.     Such  is  tbe  law  af  Fenaqrhrania  of  13tb  of 
Harch  1812 ;  and  as  s«ch,  it  is  unconstitutional  and  void.    QMen 
vs.  Prineef  313.  *   • 

5.  it  seems  to  be  a  asfe  rule,  that  where  an  u<nnillftd  pawar  ia  gesat- 
'     'ed  to  the  general  gpovemment  to  do  a  particular  act,  the  exer^ae 
of  which,  by  the  state  governments,  would  be  incohiisttnt  with 
*  tiie  expre^gfant,  the  whole  of  tbe  power  is  gtantad^  and  dbnse- 
qnently,  veata,  delusively,  in.  the  general  govemnseHt   The  state 
govemmeniB  eannot,  in  tliat  esse,  exercise  it,  withoat  showing  an 
express  grant  \  or  that  H  is  lairly  deducable  from  the  oircumstance 
'-    '  in  wMch  or  wbei«  the  cbim  is  ibuadisd.  Jbid.SU, 


^QONSTRUCTION  OF  STATUTES. 
— ^    l.»EiBbargO|  and  Embargo  Laws,  1. 

'9.  Mences  against  the  laws  of  the  United  States.  Pi 
-?5»,  Nan-bitarcpurse  l4iws,  2,  3. 
•. '  4,  Tbe  29tb  saction  of  the  Act  af  Coagress,  for  punishing  ceftein 
atimes,  passed.  April  30,  1790^  wbiclf  j^quires  a  list  of  the  wit- 
flatasa  to  ht  delivered  to  tbe  prisoner,  three  days  before  the  trial, 
is  CM^i^  to  tseasoa  i  nothing  more  being  required,  in  any  other 
aijpital  offoBoas,  than  the  delivery  of  a  copy  of  the  indictment^ 
and  a  list  of  th»Jurgn»  TU  UniimlSMm  vs.  Wilkam  Wood, 
440. 

■ 

CONTRACTS. 

1.  The  law  of  the  coun1|y  where  a  contract  is  mi^^  ia  the  law  of  the 
contract,  wherever  performance  is  demand^  j  aiid^the  tame  lav 
which  creates  the  cluuge,  will  be  regaitied^if  it  operate  a  dis- 
charge of  the  contnct.    QreenYi.  Sanmm^lZ*,/ 


• 
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CONTRACTS.  \ 

%  At  whAt  time  money  &  to  be  paid,  when  a  particukr  day  has  ^|kB 
cftipulated  for  ita  payment:    Saeary  vs.  Croe,  140. 

^  '3.  The  examination  made  by  the  aupercai|po,  of  a  wmple  chest  of  tet» 
and  his  having  approved  of  it;  do  not  preVent  the  claim  of  te 
plaintiffs  to  indemnity^'lf  the  teas  delivered  were  not  of  the  qua- 
lity contracted  for.    Qi^fu  vs.  Conmqtui,  184. 

"*  4.  To  ascertain  the  amount  of  the  indemnity  to  which  the  plaintiffs  aw 
entitled,  for  t&e  breach  of  a  contract  to  deliver  teas  of  a  specified 
quality,  the  rule  is,  to  consider  the  sales  of  the  teas  at  the  market 
where  they  were  diq>oaed  of,  and  compare  tiiem  with  the  sales  of 
other  teas,  not  as  fiimishing  the  amount^  but  the  raU^  of  the  loflt;  4 
and  to  apply  this  rate  to  the  prices  of  the  articles  of  the  first  qua- 
lity at  Canton ;  and  in  the  absence  of  other  evidence^  the  prices 
agreed  on  in  the  contract  may  be  taken.  Ibid.  184.   • 

5.  No  claim  to  the  supposed  Iosb,  by  the  difference  of  exchange,  can 

be  sustaihed.  Ibid.  184. 

6.  Alien  enemy,  1,  2. 

COVENANT. 

1.  Action  of  covenant,  upon  an  agreement  under  Mai,  entered  into  in 

1804^  in  which  the  defendant  bound  himself  to  pay  to  the  plaintiff 
two  notes  of  1250  dollars  each,  and  an  unliquidated  demand,  when 
it  should  be  liquidated,  forthwith ;  after  the  defendant  should  ob- 
tun,  or  be  in  a  legal  ecgfodty  to  obtain  the  lawful poeeeaeion  of  the 
Qeorgia  lamb  conveyed  by  Mm  to  E.  O,  The  declaration  aven%d» 
that  on,  and  ever  since  the  Ist  of  May  1806,  the  defendant  was  in 
the  legal  capacity  to  obtain,  &c.  $  and,  on  this^  issue  was  joined. 
JUMter  vs.  Itond;  529:  - 

2.  Until  the  defendant  was  in  the  legal  capacity  to  obtain  possesrioB^dT 

the  lands,  the  plaintiff's  chum  was  suspended  i  and,  as  soon  as  the  ' 
capacity  existed,  tQe  plaintiff's  right  accrued;  although  the  defend-, 
ant  did  not  choose  to  obtain,  or  endeavour  to  obtain  the  poiisea- 
non.  Ibid.  529. 

3.  The  mortgagee  of  the  defendant,  as  the  agent  of  the  defendanC^ 

having  received,  from  the  United  States,  compensation  fiir  tkt 
lands  conveyed  to  the  defendant,  by  E.  G.  {  and  he  having  con- 
veyed the  land  to  the  United  Slates,  they  being  paH  of  the  Tazoo 
lands «  the  defendant  is  estc^ped  theveby,  finmi  denjring  hia  legal 
capacity  to  obtain  pesMnion  of  the  koids.  Ibid.  539. 


COURTS  OF  THE  UNITED  STATES. 

1.  A  judgment  at  kw,  in  the  Circuit  Court  of  the  United  Stale*,  if 
Vol.  III.  4  G 


tfOf  INPEX. 

COURTS  OP  THE  UNITED  STATES. 

Kentocky,  k  not  eooduiTe  on  the  pirouit  Couit  of  anotber  atate, 
*  otting  in  equity,  as  the  nine  would  not  be  conchuhre  on  the  Cir- 
cuit Court  of  Rentiicky;  ai  the  principles  and  rules  of  a  Couit  of 
Equity,  differ  from  fboae  which  pirfaH  in  a  Court  of  Law.  Brytmi 
▼a.  bunien dot  48.  ^ 

2.  The  laws  of  the  serersl  states,  constitutionally  passed  mpce  4?8^ 

are  binding  on  the  Courts  of  the  United  States,  held  wHhin  thtti 
state  ni  which  tfie  same  pre^aiL     Golden  yb.  Prine^  313. 

3.  Mter,  as  to  rules  d  practice.     Every  Court  possesses  the  power 

of  making  its  own  tules  of  practice,  unless  forbidden  by  law ;  and 
^  the  17t)i  section  of  the  Judicaiy  Law,  vesta,  expressly,  tlus  power 

in  the  Courts  of  the  United  States.  ISUL  313. 

4.  Where  the  record  of  a  judgment  in  the  Circuit  Court,  has  been 

sent  to  the  Supreme  Court,  and  an  appearance  entered  theie^  by 
tiM  defendant  in  error ;  and  a  decision  by  the  Supreme  Couft,  re- 
versing the  judgment,  and  remandii^  the  caoae  for  a  new  trial } 
the  defendant  in  error  cannot  object,  that  the  judgment,  in  this 
cause,  u  in  force,  and  unreversed,  upon  the  ground,  that  no  writ 
of  error  had  been  sued  out.  Evam  vs.  Eatan,  44$. 

5.  The^petitiopirr  wag  arrested  by  the  marshal  of  the  l^iitiicitiir  ?enii- 

sylvanii^  under  an  attaduaent  from  the  Circuit  QoyK  of  Rhode 
Island,  for  a  contempt;  in  not  i^pearing  in  that  Co^n^  after  a  mo- 
nition served  upon  him  in  the  state  of  Penosylvaniay  to  answer  in 
a  prize  cause,  as  to  a  certain  bale  of  gooda  coadenuied  to  the  cKp- 
tor%  and  which  had  come  into  the  pofa^ario^  of  Pc|er.  Grahan^ 
the  rebtor.  Ex  parte  Peter  Ckoham^  456. 

6.  The  Circuit  and  District  Courts  of  the  Oiited  Sti|p%  cannot^  either 

in  suits  at  Common  Law  or  Equity,aend  their  g^pqqpa  ia|p  another 
district  $  except  where  specially  au^riaed  so  tp  do^  by  sopne  Act 
of  Congresp^  Ibid,  456, 

7.  The  same  restrictions,  aa  to  p^t^feedinaa  in  priae  cpjusep.exia^  not 

Qiily  1^  the  express  provisioos  of  law,  but,  also  by  lie  prindplea 
which  apply  to  prize  causes  in  this  country,  in.£^gUjQ4i^nd  eke- 
wbeie.  Ibid^  4j«/ 

CAIMESb 

.  If  many  go  to  do  an  MBlawfal  aM,  and  one  only  do  it»  att  aR  prinei- 
pala.  But,  if  they  go  to  do  a  lawftil  aet,  aa  to  visit  a  waael  to  aa- 
certaitther«h«ractai^aBd«lllfiiHtoe  comnlt  a Mmy,  though ia 
lua  preaence^  but  without  his  participa^on,, their  erime  ii  n^Jltimi 
putable  to  him.  Th€UfdM8ta»^y%.J(tm^7», 
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DAMAGES. 

Contracts,  4. 


BE£D. 

**  A  dktA  to  A,  hi  considentioh  df  «  fum  of  nfoney  paid,  or  secnveA^ 
be  paid;  in  the  ttsaal  flfen  of  a  deecf  of  bargain  and  sale,  is  to  be 
;  ebfiiddered  as  a  conveyance  executed ;  notwithstanding  a  coye- 
iiaht  hf  the  grantor,  "  to  iuahe  a  patent,**  ^hich  can  only  mean, 
to  obtain  one,  and  deliver  it  to  the  'grantee.  Letae^  of  WiUii  vs. 
Buehet,  369, 

fiEVlATION.  ^  ^ 

1.  An  insurance  was  effected  on  the  cargo  of  the  Actreta,  imfi  New- 

York  to  New*OrleaM ;  and  after  ahe  paMod  Havana^  she  r^tum^ 
to  that  port,  on  the  pka  of  a  deficiency  of  wgtet^  when^  by  order 
of  the  govemmetit,  the  cargo  was  lapded  and  put  iiKothc  ciutom* 
house  stores;  the  ▼easel  not  being  pennitteA  to  depart  with  her 
cargo.  The  American  consul  sold  the  atryey^  and  tlM  plaintiff 
claimed,  in  this  suit,  to  recover  the  aoMMint  of  the  kMs  anstained 
by  the  sale. 
if  the  necessity  produced  by  the  want  of  water  rea%  and  fMf  existed* 
a  sufficiency  for  the  voyage  having  been  taken  on  board  at  New^ 
York,  and  Havana  was  the  nearest  port--«  deviation  wis  jusBfap 
ble.    WbodetaLrn,  The  Uniied Siaki Aumrmee  Compamf,  301. 

2.  What  will  be  deemed  a  deviation  ftom  the  voyage  inaufed;  a&d^ 

under  what  circMmstancea  a  vessel  oisjr  proceed  to  a  port,  outcf 
her  direct  course ;  and  for  what  causes  she  way  remaia  at  such 
.-port    CSste  vs.  TAeMarmilnmtrmtee  Comptmjf,  l-5iL 

BEVISfi. 

1.  Where,  in  4  wiA,  a  power  has^  beetl  giveii,  and  there  Baa  been  a 
-  oomplete  execution  of  it;  and  something  added  wlueh  it  inApre- 
T^t,tjfA  ineonslstiiit  with  the  purpose  of  the  ^wer,  the  execa- 
Seo 


Hbn'Vgood,  and  tiie  excess  is  void.    Warner  &  Wifi^ 
90Wife,\%  ^ 

%  AMkr,  Vibe  boundtoies  between  thejexcess  and  the  c^ecutiofl,  ase 
not  distinguishable.    Ibid,  12.      ^  ' 

3.  Ooofts  always  leah  in  favour  of  the  exetutidii  of  the  power,  if  it  caa 

be  supported  even  if  it  diould  disappoint  the  person  executing 
tiie  poit*er.    Ibid,  13. 

4.  ikmsfruclSdn  9t  a  bond 'i(^ft!t)*  before  llfiMrtage  to  trustees,  ui  the 

nature  of  a"  marriage  sefttement ;  Imd  of  th6  will  Of  the  obhgur, 
devisaig  rdd  estate  to  his  wifo,  which  was  held  to  V  an  execution 
«f  the  sCipuklionsm  the  bond.   Br^mU  r9.  Amtm  et  oL  4B. 


d 


404  IMIMBX. 

DEVISE.      * 

5.  it  iss{;teaenlffiile,lliA«denie4)ri0i<aiiota«iyWetiaii»avp«C 
performance  ofuiapeeaient  to  pay  mpKy.    Ibid.  ^ 

d.  There  is  no  principle  of  law,  which  wiff  'subjeot  the  real  etiite  cf 
the  creditor^  in  the  haaib  of  hb  -defiMC  or  heir»  to  aalkfy  the; 
^  presentatives  of  the  penonal  eat||>  of  the  aaae  cnditar.  II 

7.  A  deTiie  to  A«  and  if  he  ifie  without  heir  or  iane*  tiie  eatate 

to  B,  his  bmthcr  {  gives  an  ealate  tail  to  A«  by  iiaplicgtioii.  Wtl- 
U^9  Seame  A.  Bueker  d  aL  3C9. 

8.  Certain  ezpreaaioni  in  a  will,  showing  an  mtenlioii  to  diapoae  of  Ua 

whole  estite,  may  often  enlarge  an  eatate,  which  iv^mld  othanrbe 

I  «      be  for  life  only,  into  a  fee ;  as  a  derise  to  A,  **freely  to  be  poa- 

'sessrd  and  enjoy^ «"  for  here  the  implied  intention  b  not  incon- 

«        .  aistent  with  the  declared  intention.   But  if  real  estate  be  given  to 

A»  eapieai^  for  life;  or  in  tail,  either  expressly,  or  by  clear  ini- 

plitetiim  I  there  afe  no  instances  where  such  estetes  h«ve  been 

converted  iilto  a)^  $impkf  by  words  of  dooblfcl  import,  used  in 

eHher.  Hk^  309. 

9.  The  kw  never  rnmeeesaarily  creates  an  eaecuttity  devise  i  mileaa 

wbeK  the  testator's  mtention  would  otherwise  be  defeated.  lUd. 

EJECTMENT. 

1.  Lands  and  Land  Ittles. 

2.  Limitation. 

3.  A  party  cannot  set  up  a  title  to  land  by  aettlemen^  prior  to  the  day 

stated  for  the  commencement  of  his  settlement,  in  the  warrant 
issued  to  him  for  the  land ;  but  he  may  prove  Ibe  land  wte  never 
m  the  possession  of  the  party  who  claims  it  fepm  falm  by  right  of 
settlement.   WeOi^M  Leaaee  vs.  Wrighi  et  aL  250L 

4  A  survey  made  by  order  of  the  Board  of  Property,  merely  to  nntk 
the  boundary  of  land  claimed  by  the  person  for  w^m  it  is  made^ 
'  and  not  in  execution  of  a  warrant  issued  for  the  laoV^  imA  such  a 
survey  as  will  give  title.   Ibid,  250. 

5.  The  return  of  the  marshal  of  the  service  of  a  defiatatiun  in  tjeet- 
ment,  stating,  tiiat  he  had  shown  it  to  oiie  defendant,  and  deliver- 
ed a  copy  of  itf^t  tbt  dwelling  house  of  the  other,  in  the  presence 
of  his  wife,  is  not  sufficient  (  aa  a  copy  shoiild  have  been  left  at 
the  dwelling  of  both  defendants^  and  the  notioe  ibould  have  been 
read  or  ezplained-by  the  marahs%aipd  the  rakirsiriio^ld  have  stat- 
ed, that  the  defendants  were  tenants  in  possession,  If  all  the  de- 
fendants in  ejectiDenil  inhabit  the  same  house#<md  this  tspj^mn  by 


•  '  ^ 


-EJECTMENT. 

the  oMnhaFifii^tan^  kVi  aiffidfliil  toibin^  OmpiJPs 

Lemm  vs.  Barptr  H  aL  356.    . 
'    6.  An  affidavit  of  lemce  k  on^y  mtttmnf^  where  the  Mrvice  is  not 
nuule  by  an  officer  of  the  Couft.  Ihid.  356. 

7.  Where  a  rule  on  the  teoiKt  in  pwwMoncan  be  ta^en»  an^tbe  ef- 

fect of  a  judgment  under  aucb  a  rale.  /M356. 

8.  A  conveyance  <^o  J.  M.  knd' bia  fenmtian»  to  endure  as  long  -aa 

the  waters  of  the  Delaware  should  funt"'passea  no  more  than  a 
life  estate.   Lm»  i^  FoOtr  w%.  Me^  4B^ 

9.  When  the  defendant,  in  an  ijectment»  opposes  to  the  plaintifr's  title 

a  superior  and  outstanding  title  in  a  third  petMrn,  under  who^  he 
does  not  clain^  it  must  be  mabMin^  and  mailable  f  and  on  whick 
the  asserted  owner  might  recover  in  ejectment,  if  he  waa  plamtiiF. 
If  such  a  title  is  barred  by  the  Statute  o^  limttadons,  of  by  a  dt- 
ecent  cast^  the  defendant  cannot  avl^jumself  of  it,  to  protect  his 
merepossesBoni  he  being  a  perfi^  stranger  to  the  tide.  lUd. 
49&  » 

10.  ^ectmentlbr  a  tract  of  land  purchased  aft  a  aheiiiPs eate^  under  a 

vmdiiiam  expomu  agrast  the  defendsat 
The  plaintiff  in  ejectment  must  show  a  legal  iig)Kt  to  entry  in  genend ; 
and  unless  under  special  circumstances,  the  defendant  should  be 
let  in,  to  prove  the  title  an  equitable  one.    Latee  of  Cooper  vs. 
ChUbraUh,  546. 

11.  Ne  person  can  recover  or  defend  himself  against  his  own  grant  or 

covenant ;  nor  can  anyone  controvert,  agunst  his  own  acts,  though 
not  by  deed,  a  title  which  he  has  thus  scknowlddged.  Ibid.  546* 
13.  in  an  ejectment  by  m  oeeond  mortgefgee^  against  the  mor^jagor,  the 
latter  cannot  set  up'the  tide  of  1iie>IMmor^gi^[ee.  ibid.  5^ 

EMBARGO  AND  EMBARGO  LAWS. 

1.  Where  a  bond  had  been  taken  by  the  collectoi^  by  ivhWi4he.oM^ 

Ipor  stipukted  to  reland  a  cargo^  on  board  a  psrticmiar  iNisel,-  ig 
the  United  States^  although  the  same  mi^he.preiSBlad  by  ^ 
perils  of  the  seai  and  stipulating ^wt  a  certificata  ot  t^kn^ng 
of  the  caiga^ould,  vithin  a  limited  timi^  be  delivered  to  the  o^- 
lector  of  the  port  of , Philadelphia,  to  whom  the  bond  had  been 
given ;  the  Court  held  the  bond  void,  the  I^nbargo  Laws  not  au- 
thorizing the  insertion  of  such  stipulations.  Tke  United  SMn  i«. 
*  Morgan  etoL  10.  « 

2.  Debt  on  a  bond  given  under  tlie  Embargo  Laws.    The  questioa  on 

the  evidence  was»  whether  the  defendants  were  prevenled  by  jm- 
WiS)i>^(^  SCO,  from  peiibaftmg  the  condition  of  illhUmL  it 
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EMBAW0  A]^  EMBARGO  LAWS. 

«l)egod|  th^  the  ftmftl  wu,  hf  perite  of  fhe  Mt,  driven  into  8t. 
ThoDMi ;  and  tlud  whtm  there^  the  authorities  of  the  island  oblig- 
ed the  naster  to  idtt  her  cargo.    TktVmttdSlaUB  y%,  i^itMH 
aL95. 
3.  The  ride,  in  thetTiitted  Statet  «*.  Wmty  et  aL  (anU  pagtp,  15.)  coo- ' 
demned  by  the  Court  If  the  ▼etsel  Was  not  seaworthy,  the  injuiy 
done  to  her  o^  to  her  ^oyajipe  by  perib  of  the  sea,  win  not  excuse 
.    the  defendants,  who  ihoutd  clear  themsehrea  from  all  imputationa 
of  this  kind;  but  the  rule  as  to  seaworthiness^  ought  not  to  be 
more  strict  in  sueh  eases  as  thi^  than  in  cases  of  insurance.    It  is 
nffcient,  if  the  vessel  were  seaworthy  for  the  voyage  upon  which 
she  was  destined ;  and  the  want  of  tbis^  must  be  proved  by  him 
who  affiran  the  fact,  if  mifflcicnt  causes  for  her  disabifity,  such  aa 
Morms^  ftc,  are  prored.  AiUa%  if  no  such  cause  appears.  Ibid,  95. 

ESTATES  TAIL. 

The  previsions  of  the  Insolvent  Laws  of  Pennsylvaniav  passed  in  1799, 
do  not  extend. t4»  frttis  tail»  so  aa  to  make  a  eonveyance,  execut- 
ed according  to  that  hnr,opetit«a»«  Ur  to  in  ealnCelrfl  iraKfV 
Leuet  va.  Bmket  ei  at  369» 

EVIDENCE. 

1.  A  teatamentaiy  dedaration  of  the  captain  of  the  ve«el»  not  under 

seal*  tahen  at  Chagres,  on  the  Spanish  Main^  by  the  governor  pfo 
tanport^  who  ia  also  a  jiudye  authorised  to  take  aneh  dechwatiooi^ 
there  being  no  notary,  and  paovod  to  be  an  otigimA  PH^^*  >■>  ^^ 
UMal  form,  there  being  no  aeal  at  Chagieai  was  admitted  in  cri- 
4oooe.    Blagf^  va.  Tk€  Pkemm  .Btmmmee  C^mpanjf^S* 

2.  It  is  no  objection  to  the  testaroentaiy  declaration  being  given  in  evi* 

dence,  that  it  eontradietB  other  written  papers  aiglied  by  the  cap- 

«    Jr  'iheMitetn  IFottsM  m  AMiy  ii  not  authority  m  the  tTnited  Staler 

'  *  '  •  Ihe  ease- hoviqg  been- deeided  since  the  Revohition;  and  that  rule 

kmy  smeethe  dedrioi^  been  much  shaken*  and  it  haa  been  held 

to  extend  onlly  to  ncfotiahle  papers;  IbuL  5S( 

4  file  billk)f  lidhigv  shd  the  invoice,  are  die  ordinary  evidence  of  pro* 

pertyi  but  tgyy  may  be  contradibted,  both  aa  to  their  genuineneM 

end  authenticity,  aftd  aa  to  their  truth.  Ihid.  5; 

5.  The'dedaration  stated,  the  writ  on  which  the  plamdlf  ins  held  to 

Wil  in  tfOOO  doUarai  to  have  been  returnable  the  ihat  tfoiiday  a 

'     BetemHar  MOft;  whereaa  it  watf  returnable  the  first  MkMiday  in 

MrntkUM':  Md»  ^tftX therecofd  docs  not sap^ tbo dedv*' 


EVIDENCE.  *     • 

tioD»  ^  «i»iifiDf  bfi|||ircq.«i  mkiifie  to  npiyrt  the  coont  in  the 
declamtloii  for  ditnages  for  the  civil  aetion,  and  hotdnig  lb  bail, 
but  it  may  he  used  aa  evidence  of  mafice,  on  tlie  other  CQuntSb 

^  6.  A  letitin'  from  P.  whioh  vent  to  abow  the  plaintilT  had  nol  seduced 
hini  ftoin  the  aervice  of  the  defendonts,  waa  not  atflkutted  in  evi- 
dence, aa  the  teatioiony.  of  P.  plight  h^ne  bean,  obtained.  Ibid'  31. 
r.  A  jointcommiaaioB  to.  take  a  dej^oaition  muatbe  ej^ecuted'by  all  the 
commiaaionen,  ahhough  the  oommiasioner  named  by  the  party 
•gainat  whom  the  witneaa  ia  ofleted^  af^v  proceeifing  aomt  length 
in  the  esaminatioiH  withdiew,  and  refuaed  to  complete  it  Ihitkif. 

8,  Papers  taken  from,  the  person  of  the  party,  by  the  alderman  before 

whom  he  waa  brought  upon  a  criminal  chu^g^  the  parties'  making 
the  cttttge  having  no  agen^  in  taking  the  pi^pers,  ou^  be  read  in 
evidenoe  by  those  who  have  poMeasion  of  them,  having  received 
them.from  the  alderman.  Ibid.  3L 

9,  The  aubspribing  witness  to  a  paper,  who  stated  that  he  was  called 

in  to  sign  the  paper  aa.a  witnesa,  but  did.not  see  the  parties  eze- 
cu^  or  acknowledge  it,  although  they  both  told  him  it  was  their 
agreement,  was  admitted  to  testify.  Ibid.  SU 

10.  The  certificate  of  the  governor  of  St  Thomas^  (the  egnature  be- 

ing proved,)  without  a  seal,  g^ven  at  the  time  .the  captain  peti- 
tioned for  leave  to  depart  with  hia  cargo,  that  such  petition  waa 
refused ;  is  an  official  act  by  a  person,  who^  it  is  probable,  Mwmld 
not  give  A. deposition,  and  is  different  from  evidence  of  matters  not 
official,  and  may,  he  read  in  evidence.  TJic.  Vhited  8(ak»  vs.  fft' 
eheleiaL9S. 

11.  The  log-hook  wi|8  allowed  to  b^  ^ven  in  evidence,  in  pit)of  that 

the  bills  of  lading  had  been  made  out  from  it ;  t^  witnesa  daglar- 
ing  he  was  perfectly  sur^  it  was  the  log-book  kept  o^tl^  ^oyagtb^ 
although  he  did  not  recollect  having  seen  the  mate  makyp  regnkr 
entries  in  it  <  and  alscv  that  every  e;Kertion  had  been  made^«to  yiDi> 
cure  the  attendance  and  testimony  of*  the  m^te.  Ibid.  95^ 

12.  A.person  who  liad  been  convicted  in  t^  Couit  .of  this  state,  of  an 

aifsault  and  battery  with,  intent  to  murdej«  and  sentenced  to  finei 
and  imprisonment*  is  a  competent  witneia.  The  United  tSftate^  y$^ 
Boekiw,99. 

13.  If  incomiji^ency,  produeed  by  4he  conviction  of  a  witness^epends 

on  the  punishment^  and  not  the  A^tvre  of  the  offmcet^yet  where 
an  infamous  punishment,  ia|he  diseretion  of  the.  Court,  ia,  not  Hfd- 
ed,  there,  is  no  dia(}ualificatioo*  because  jX  migi^t  h^tjieen  ini* 
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llicted.  Wbc  tad  iipritoiimeiit  W  mtHait/liwiwiifwniidiwBtf. 
nid.99.  i.' 

14w  Commiflrion,  1. 

15.  The  defendant  offered  in  eridenee,  a  receipt  for  moneyy  to  prore 
the  9une  to  bate  been  pod  bj  C.  W.  to  the  phuntifr,  on  account  W 
of  the  defendant  The  Court  rdhaed  to  permit  it  to  be  read»  at 
C*  W.  might,  and  onght;  to  have  been  examined,  to  prove  that 
the  money  was  paid  by  him,  on  defendant  account'  Jdrdan  vs. 
WWti^  IK). 

t6ii  In  an  action  on  a  bSD  of  exchange,  brought  by  the  endonee  of  die 
aecood  endorser,  against  the  payee,  who  had  endorsed  the  bill  to 
the  jihuntiff ;  the  plaintiflTs  endorser  cannot  be  a  witness  to  prove 
that  the  biH  belongs  to  hhn.  Cropper  vs.  Nebon,  125. 

17.  Upoa  ffte  plea  of  nulteil  record  to  debt,  on  a  judgment  in  another 

state,'  ^e  seal  of  the  Court  must  be  annexed  to  the  record  itself} 
and  it  is  not  sufficient,  that  it  is  annexed  to  the  certificate  of  the 
Jud||e  of  the  Court,  authenticating  the  attestation  of  the  clerk  who 
certifies  the  record.  Turner  vs.  Waddingkn^  136; 

18.  The  invoice,  stated,  in  the  recoid  of  the  condemnation  of  the  vessel 

msured,  to  have  been  found  on  board,  at  the  time  of  capture,  and 
the  answers  of  the  mate,  to  the  standing  interrogatories,  were  ad- 
mitted in  evidence,  on  the  part  of  the  defendants.  Jituria  et  oL 
vs   The  hmmmee  Company  of  Penatyhania,  177, 

19*  Debt  on  bond*  conditioned  for  the  delivery  of  a  good  and  lawfiil  ti- 
tle to  land  in  Vii^nia «  to  which  the  defendant  pleaded  perform- 

T .  anoe*  Tlie  aurveyon  of  tfie  county,  who  officially  know  that  cei^ 
tai|^  lands  are  covered  whh  prior  surveys^  are  competent  witnesses 

'^  .      topfove  the  same.  Jonet  vs.  Baehe^  199. 

90.  A  doonnected  map  of  a  number  of  surveys,  which  had  been  recorded 
».  ^  IB  the  county,  ia  evidence,  accompanied  by  the  explanations  of  the 
iweyori,  without  producing  the  separate  surveys.  Mkid-  199. 

31.  The  certificate  of  the  CoOector  of  Havana,  under  the  seal  of  his  o^ 
fice,  of  the  arrival  of  the  vessel  at  that  place  for  water,  and  that 
*  before  permission  t^  take  it  on  board  was  given  to  the  captain,  he 
was  obliged  to  stipulate  that  the  cargo  should  be  landed,  the  aiti- 
*  '  des  eorhposing  H  being  wanted  for  the  use  of  the  place — is  not 
evidence,  as  the  deposition  of  the  Collector  to  these  &oIb  should 
lave  been  taken.  WoodeiaiT^  The  United  Statm  Insuranee  Con^ 
pony,  201. 

31.  Although  the  unial  evidences  of  property  in  a  vessel,  are  the  regia- 
tsv  and  bUI  of  ialet  if  there  be  su^  papei%  and  in  the  caifCH  the 
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EVIDENCE.  .  ,        ;i'     •       *^ 

,  invoicei  btlfe  of >Bdii^f^»  y^t,  flii^  ottier  etidence  may  be  ad-  > 

mitted.   7%e  V^S(d  States  ▼»  .Xmei^  S09.  ^ 

33.  A  party  cannot  discredit  h»  o^fh  irki#My  by  fmmng^  tHtt  on  a  for- 
mer eecanon,  bt  swore  4iifeventi|f*%«ii  what  he  has  now  sworn. 
^    QfeMre^  Wbetheiv  under  some  tkmnOMacesp  iiierel»e  not  art  exeeption 
tathk  nrie.  /Auil  309.  '  ^ 

34b  It  is  no  objection  to  the  testimoi^  of  a  i^^^P"  ^>^  deposes  to  ge- 
neral reputation  of  pedigrot^*  that  ho  irnot  one  di  the  finmily,  or 
intimately  acquainted  with  it.  Barent  &  f^fe^t  Lessee  vs.  Dat/t 
243.  ... 

35.  The  deposition  of  a  witness,  now  dead,  as  to  p«di|Re,  may  be  rtkd 

for  that  purpose  only ;  though  it  was^ken  in  anotlikr.  cause,  be- 
tween other  parties,  and  on  a  different  sulj^eot  Ihid.  343. 

36.  A  deposition  taken  under  a  rule  of  Gomtf  and  8W«m  to  befcwe  a 

justice  of  thfe  peace,  may  be  read :  the  profUons  of- the  Judi- 
ciary Act  ref6r  to  depositions  tatwn  without  such  rule.  ibid.  343. 

37.  A  witness  whose  deposition  has  been  taken  de  bene  $i»,  must  be 

proved  to  have  been  served  with  a  subpoena,  and  is  unable  to 
come ;  unless  he  is  so  old,  and  generally  so  infirm,  that  his  attend-, 
ance  could  not  be  expected :  the  age  of  65  is  not  of  itself  suffici* 
*    ent  to  entitle  it  to  be  read.  Ibid.  343. 

38.  A  deposition,  though  merely  to  prove  a  pedigree,  if  taken  by  others 

than  those  named  in  the  commission,  cannot  be  read.  Ibid.  243. 

39.  A  genealogical  tabfe,  certified  under  the  seid  of  a  foreign  officef, 

is  not  evidence.  Ibid.  343.  ' 

30.  The  contents  of^a  |eceipt  said  to  have  been  mgned  ^y  one  orle 

defendants,  or  the  manner  of  signing  it,  cannot  be  gW^Mn  etidence 
— ^the  re^6ipt  should  bfe  produced.    Somayntva*  Bbanm»  346. 

31.  Character  being  put  in  issue  iA  this  cause,  t^  ^huncHT  may  give 

evidence  of  his  character  before  it  is  attacked  hf  the  «fefendants. 
/W.346.- 

33.  The  laws  of  the  several  states,  as  to  the  practice  and  proceedings 

in  their  douitsb  are  not  obligatoty  on  th6  GoifNs  of  the. United 
States  $  and  therefore,  the  Act  of  the>Assembly.of  Pennsylvania, 
of  3d  January  1815^  as  to  copies  certified  by  a  notary  public,  is  not 
applicable  in  this  Court.  Beli  vs.  Dmfidaon,  338.  *  ^ 

3S.  All  proper  interrogatories  must  be  aivwered  on  both  sid^sa,  or  the 
deposition  cannot  be  read.  Ibid,.  S38.  ^ 

34.  If  the  interrogatories  are  hypothoticaif  and  in  a  certain  event  only 

are  required  to  be  answered,  which  event«dMi  not  happen ;  or  if  ' 
Vol.  III.  ♦  4  H 
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'  evVdmnce.  \      ^        , 

''^  nol  be  amwerad,  ./M  dS8»  '     ^fl^^  ■ 

35.  If  tbfe  ikfewiMt  itlMi.  wj^o^fm^ pde  ^  W phiirtrfc'  aocwiitf^  to 
Mtabliflh  ki»€Wa^  M^^i^aA^  fsteft  /<««»  the  4dbk  n4e  of  the 
•cfQunCf  fiAnd#tf  ^  h»ciiHPMed  ef  i%a*%  iNiiffa,  hf  fi^K 
ofthAtotion,iiiaf  bereoovei^  IflttelonBofM^QMiii^ittch, 
he  — y  ttie  tfe  eydi/to  ^  drfejt  o»  dii»inwhU>e<pediliQhwaed  by 
the  defenduit,  when  one  eip  tegajlly'tee  aypniei  to  the  other. 
/W.  328. 
:>6.  The  entiy  in  the  boohe  of  the  buid  office,  thst  the  bdvaoe  of  the 
**  -      pvKhiMkiBey  was  pM  by  the  penon  *'«o  .vhMn  thepcAent  hid 
<iiM«di*'  it  enridenoe  thftt  a  patent  4id  iaauei  Mitho«gb  tile  patent 
WnotproduMd.    mUi^» Learn W9,  JBu€har M €L  369* 
:1T>  The  fagiaterof  a  pwaol  la  net,  per  ae»  eyideaee  of  owawibip.    Mar 

38.  When  ime  piMl^iiaa^atip^wiaheathe  prodnotioii  cf  papen,  nip- 

poied  to  be  is  the  pofaeanon  of  the  othai^  he  VMiilfc  ^e  to  him 

notice  to  pcodueetheiB.  tftheyacenotprodnoed^heiinaygiTeinfe- 

zior  endonce  of  their  GODtenIs  9  ormty  draw  aofimmoea  Asm  thar 

non-prodttctiton»  favourable  to  the  other  aide.  Buitifft4»hiiuiteii- 

tion  to  nonsuit  the  pbiotiff— or  if  the  phuiitil(  Mq^mmg  the  pa- 

pet8»  means  to  obtain  a  judgment  by  delawlt»  under  the  IM  aec- 

tion;<if  the  Judicial  Act  f  he  ia  bound  to  give  the  jpp^offle  party 

*  notioe^  that  he  shaM  moTe  the  Court  Ibr  an  order  upon  liii%  to 

produea  the  papers «  or,  on  fiulnie  to  do  so^  4o  award  4t  nonsuit  or 

^f      judpnent,  as  the  case  migr  he^  /M  ^(f^^ 

39*-  Mo  adttoilage  can  be  taken  of  the  non-produfition  of  papei%  unless 

.    ipouaj '» l*id>  for  presunnagthat  the  papem  W0tf,  at  the  time  the 

notiee  was  ^Ivei),  in  the  posaesson  or  power  of  the  pi>ty ;  and 

•^        "        th«t  they  are  potinont  to  the  iapie.   In  either  of  Ahe  oaaes,  die 

party  to  whom  the  notice  was  given,  may  be  '^"^jfiji  to  prove* 

.  by  his  own  oath*  that  the  papers  aae  not  ia  his  poaaesMi  or  power  $ 

',        '  which  oaith  may  be  met,  by  contrary  proo(  aconidiny  to^ie  rules 

of  equity.  /M-JMI. 

40.  )n  an  action  lor  «/isK  to  peiMnalpropaifr»P<><>Mm<VbMOQDpanie^ 

by  an  assertion  of  owneiahipy  is  ^rwnoyUe  eindcnce  4if  property. 
I>ocunientary  evidaao^  is  onl^  necesiaiy  whan  the  ownership  ia 
*  dfenied,  and  the  produotion  of  papers  «  cdttnd  te.  /ftid.  381. 

41.  Action  on  a  bill  ofj&cfaaoge,  by  the  payee»  against  the  drawer, 
«  which  hW^lHeodcJied  to  jO.*  and  wdbtoh  was  by  0»  ea^orsed  to 

C.  The  Court  admitted  O.  to  prove  dist  he  endoiacd  the  hiH  to 
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and  iHthout  odlUdMSon.-  Th«  poBacnrion  of  the  bBl,  by  the 
diairee,  to/»fifma,/bAseTidetice  t)»t  he  hm  ptid  ftH  those  who 
touM  chuin  agtinrt  hits,  on  the  \^  snd  the  endoraer,  O.,  has  no 
mterest  in  the  event  of  th«Mt5  Lomduk  ts.  Brown,  404. 
4B.  A  committlon  directed  to  A  knd-B^  or  diher  of  thA  to  take  depo* 
sHiofifl,  authorizes  the.  4epoiitSon  of  A,  to  be  taken  hj  B. '  Ibid. 
.404.  ■  •    '  . 

43.  Action  for  an  mfringement  of  the  pUintiflT's  right  to  the  hopperbojff 

described  in  his  patent.  ** 

44.  iSvidence  was  allowed  on  the  part  of  the  pluM^,  af  his  declarations 

hi  a  particular  year,  that  he  had  discovered  and  constructed  the 
liiachme  patented,  all  the  parts  of  which  he  desoribed.  This  evi- 
denCe  was  admitte^to  pnore,  not  thft  die  plaintiff  yas  the  disco- 
terer*  bat  that  he  then  asserted  sueh  a  rig|l»  and  deacribed  the 
taachhie.  Ewmsm.  HBnukt4X^  ,  .   ...     ' 

45.  A  witness,  who  had  hi  use  such  a  machine  as  that  used  by  the  de- 

fendant, and  who,  with  other  persons  sued  m  rintiar  actions  witii 
the  present,  had  contributed  a  common  fund,  to  deftay  the  expen- 
ses of  their  witnesses  m  attendh^  to  the  suits,  was  allowed  to  tes- 
tiQr  on  the  part  of  the  defendant  in  thia  ease.  Between  the  contrit 
butors  there  was  no  agreement  to  participate  in  paying  the  dama- 
g^es  or  eoats^  which  might  be  recovered  against  eiher  of  them 
in  the  actions.  A  verdict  in  this  case,  would  not  avoid  the  plain- 
tilPs'paientr  and  therefore,  the  witness  had  no  interestjn  this 
case.  lM,4i99^'  ^  ^  1^ 

40.  the  counsel  Ihr  the  phuntiff,  cannot  ask  the  witness  tfJ^eoft  Btouf- 
fer  had  kppBed  to  the  plaintiff  Ihr  a  license  to  use  h^  impromd 
hoppetbojft  and  had  offered  to  pay  for  it  $  It  not  being  proved  that 
Jacob  Stouffer  had  a  kopperhoy  of  any  kind,  or  hid  ever  usednine.  4^ 
JMkl  40t. 

4f .  The  Court  would  not  aHow  a  vq^fw  to  depose  what  he  had  heard 
said  in  the  hxtSLy  of  Stoufier,  as  to  the  8fm^  hopperboy  |»eiqg 
so  called  4  it  being  merely  hearsay  evidence.  Ibid.  408. 

48.  A  deposition  of  a  ilhmss  residing  in  this  state,  above  one  hundted 

miles  from  the  place  of  hdcHng  the  Court,  taMn  under  a  rule  en- 
tefed  by  die  pbhitiff  in  the  CleA's  Office,  but  not  in  confonnity 
With  thft  requMdons  of  the  aodi  section  of  the  Judida^'^tet,  can- 
not be  read  in  evidehce.  Ibid  409. 

49.  An  exannnation  of  the  hw  hi  rebtiuiKodieW||Agof  the  depotidona 

of  Widiesses^  residbig  above  one  huHdrett  miles  ftmtk  the  place  of 
hold'uig  die  Court  Ibid  408, 


•  'I 


EVIDENCE.  . 

'.SSk  AdepoflitIoab%vdl|flMejize«d  wii^iul  obj^cdmi,  «tanot  be  after' 
-wanls  rejected  and  witbdnMm,  i»iMui«ft  thi  Court,  nibaequentljry 
itftised  to  allow  a  depoaitidn  to  be^read,  '^  aengnnt  of  an  excep- 
tion which  would  1^  haylK  excluded  the  depoaition.which  had 
been  read,  had  it  been  #bt^ited  to.  Ilrid,  408. 
SI.  What  qiieatioiia  cannot  be  put  to  a  witneaa  called  aa  rebuttii^  evi- 
dence. Inter^t  in  a  witneai^  short  of  that  which  would  exclude 
him  on  the  ground  of  inconpetem^,  how  far  it  ahouU  weigh. 
Ibid,  408.  , 
53.  What  a  witness  (since^^ead)  swore  at  the  fonner  tiial  of  thia  indict- 

^  ment,  nay  t^  proved  by  a  person  who  was  present,  and  heaxd  his 
testimony  4  provided  he  can  repeat  the  testimony  aa  the  witness 

.  gave  it^  and  not  merely  what  he  conceives  to  be  the  substance  of 
it  He  may  refresh  his  memoiy  fross  notes^  taken  at  the  time «  or 
from  a  newypapetw  printed  by  hino,  containing  the  evidence  as 

.  taken  down  by  himself.   The,  United  States  va.  WilHam  Wood^  440. 

53.  A  witness,  who  uses  a  machine  resembling  that  of  the  plaintiff,  is 

not  aa  incompetent  witness  for  the  defendant,  because  the  patent 
of  the  pUuqtiiF  may  be  defective «  as  the  Court  cannot,  in  the  case 
in  which  he  is  offered  as  a. witness,  declare  the  patent  void,  so  as 
to  benefit  the  witness ;  although  in  the  case  a  verdict  should  be 
given  for  the  defendant,  on  the  ground  that  the  plaintiff  was  not 
thej<>j:iginal  inventor  of  the  nuichine.   Eoatu  vs.  £aian,  443. 

54.  It  is  nut  required,  in  an  action  for  the  proceeds  of  a  f9iieiture  under 

the  laws  of  the  United  States,  prohibiting  intercourse  with  foreign 
j^       nati^s  ;lhatnhe  plaintiffs,  who  were  th^  officers  of  a  levenue  cut- 
ter, sh9uld  produce  their  commissions.    It  ^  sufficient  that  they 
'prove  they  acted  as  officers.   Sawyer  et  oL  yb,  Steekt  464. 
.     55.  M^ls,  1, 2. 
•56.  The  si&netr  evidence  is  neceasaiy  to  prove  the  re-publication  of  a 

.  will,  as  its  publication.  Ja8»u  of  Mueeet  vs.  Curry^  481. 
.  St.  The  Act  of  the  Assembly gfif  Pennsjlvania,  passed  in  1815^  author- 
iaing  the  nqtaiial  acts  of  notaries  public  to  be  |pven  in  evidence, 
is  not  obligatory  in'tbe  Cirguit  Court  of  the  United  States.    Cnag 
^    .      vs.  Brown,  503.  •  ^ 

58^  Partner  aad  Partnership,  3,  4^  5. 

59.  The  deposition  of  a  witness,  living  out  of  the  state,  and  more  than 
,^.|>ne  hundred  miles  from  the^place  where  the  Cowt  ia  held,  cannot 

be  read,  unless  taken  undera  comnllssion.  Bkecker  va.  Bond,  529. 

60.  The  certifioil^f  the  %gbter  of  the  Treaaury  Department,  under 

his  hand,  tbaTjiptain  receipts*  of  whicb  copies  aie  a—M^T^^  ai« 
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on  file  in  bis  dffiee;  wil]i  a  c^ftc^ofthe  Secretary  of  the  Tre». 
sury,  under  tlie  seal  dl  fhat  department,  that  he  is  the  Regpster;  ia  ' 
not  e^iileiice.  It  muat  appear,  not  oAy  that  the  officer  who  gives 
l&e  certificate  has  thp  custody  of  thil^  papers,  but  that  h^  is  au^or- 
ized  by  law  to  certify  them;  and*&e  Re|^ster  is  not  so  authorized 
— a  swom  copy  should  have  been  produced.  Sfid,^  |29.* 

61.  Evidence  of  conversations,  between  the  supercargo  of  the  frtaintifTs' 

ship,  and  the  defendant,  previous  to^  snd  leading  to  the  contract, 
tending  to  explain  or  vary  it,  is  improper.  Gft^mis  vs.  Comequeu 
184.  .  *  ' 

62.  A  depoffltion  taken  on  the  direct  interrogatoriei^  cannot  be  read,  if 

the  cross  interrogatories  were  not  put ;  and  tlie  omission  will  de- 
stroy the  deposition,  whether  it  was  the  act  of  tfai  commissioners 
named  by  either  party.  lUd,  184. 

63.  It  is  no  objection  to  a  depontioiv  tbal  it  is  WBlten  in  English,  al- 

though the  commissioners  were  Dutchnlsii  and  it /^oes  not  ap- 
pear, that  there  was  a  sworn  intstpteter,  and  that  the  witnesses 
were  examined  upon  the  cross  interrogatories^  at  the  time  they 
answered  in  chie(  but  answered  them  afterwards^-or  that  the 
clerk  of  the  commisnonera  was  not  sworn.  lUd,  184. 

64.  The  plaintifiTs  may  examine  witnesses,  to  explain,  or  contnuHct,  evi- 

dence which  comes  out  upon  the  defendant's  examination  of  wit- 
nesses $  but  not,  if  in  the  openings  the  plaintiffs  had  given  evi- 
dence of  the  same  matter,  and  the  evidence  he  now  ofiers,  is  not 
rendered  necessaiy  to  repel  inferences  to  bcdrawn  from  new  tes- 
timony given  by  the  defendant  lUd,  18^.^ 

65.  Where  a  testator  has  given  a  fee  to  A«  if  she  should  survive  his 

daughter,  dying  without  isstte  ihen  living,  A  is  not  a  wnness  m 
support  of  the  will.  Harriaon  vs.  Mmoan^  990. 

66.  A  witness  may  depose  as  to  what  he  thought  of  the  testaior'iLS^ty, 

at  or  about  the  time  the  will  was  made ;  but  not  as  to  what  the 
witness  had  declared  upon  the^Mbjeot  to  others  llnd.  MBO.     » 

67.  Upon  the  cross  examination  of  a  witness,  he  may  be  asked  leading 

questions,  to  draw  from  him  a  further  dtsolosure  th^  he  made 
upon  the  principal-examination,  hid  in  reference  to  the  matter 
testified  about.    But  not  as  to  o^her  matter.  Ibid.  580. 

68.  'The  proceedings  of  the  Orphans'  Court,  upon  the  offer  of  a  will 

for  probata  iHi  to  personal  property,  and  the  decree  of  thH^rero- 
gative  Couit  refusing  the  probate,  are  not  evidence  upon  the  issue 
of  deoiaami  velnon/  and  if  the  on^  vvxtj  ipd  part  of  a  deposi- 
tion, to  show  that  a  witness  had  contnu%ted  himael(  the  othef 
side. may  read  the  whok^  to  prove  hia  conaistency.  Zbid^  490, 
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EXECUTIONS.         . 

1.  tt  b  iMt  itp<ni  file  mpfm^KM  t/t  lbud«  fta&k  Hie  len^  of  time  to 

^bicb  bidalgenoe  lit*  iM^ft  f^nted  by  fjtj/t  pfauntifT,  tn  an  execu- 
tion if^nA  die  deftikkfft,  fiutt «  sdbiequent  eteCAtioiK  levied,  has 
been  preferred  to  a^dr  execationi  the  proceedings  iriHer  which, 
^e  been  suspended  b  j  such  tndu%ence.  Beny  vs.  Bmiih^  60. 

2.  ttie  Itat  teason  fbr  tbe  preference  given  to  the  subsequent  execu- 

tion Jetied,  is ;  (he  end  of  the  execution  1ft  to  dbtain  satis&ctioD 
df  the  debt,  and  when  deOreied  to  the  officer,  it  is  his  duty  to 
proce^  iinme&te^  f<ir  the  purpose  of  c^^ning  satisfiiction. 
^  The  delivefy  of  the  execution,  changes  the  property,  and  vests  it 
in  tiie  sherfflT;  and  Ins  possession  is  notice  to  all  the  worid.  lUd.  60. 

3.  If  the  pUifitiflT,  in  an  execution,  orders  the  alieriir  not  to  levy,  the 

purpAe  of  tfa^  deHrety  of  the  execotion  is  defeated,  and  no 
change  of  property  takes  place.  Ibid,  60. 

4.  If  if  not  neceMaiy  thai  tlie^offlcer  remove  the  property,  or  that  he 

'teli  it  Befofi^l^^asonahle  tfane;  but,  if  by  ofder  of  the  phuntiflT, 
the  property  is  left  witti  the  defendant,  the  execotion  has  no  ope- 
'    ration.  Ihid.  60. 

5.  There  is  no  £ffetente  between  a  suspension  of  an  execution  one 

day,  Oh  for  one  month  or  more ;  the  order  for  any  suspension,  de- 
'  prives  the  act  of  the  officer  of  all  its  force,  until  countermanded ; 
koA  a  second  execution,  levied  in  the  mean  time,  if  pursued,  wiO 
take  preference  of  the  first  JHUer^  if  the  second  execution  is- 
sues after  the  continuance  of  the  order  to  the  officer  not  to  pro- 
ceed. /&td:^. 

ti.  Land,  held  under  a  special  wamht,  may  be  levied  upon  under  a 
Jknjkeuut  And  sold  under  ^a  vendiUmti  txptmm:  hut  land  held 
'  4inder  in  mdeacriptive  #aAuit,  cftnnot  be  sto  levied  upon.   Lessee 
of  ^€wU  vs.  MbtdUk,  81. 
'    T.  It  is  A  imtal  objection  to  an  execution,  that  it  iastied  more  than  a 
yelr  and  a  day  after  the  Judgment,  without  t  tdnfadag  having 
'  been  issued  to  revive  l[^  Judgment  JheanM  Vtt.  FUtmmmmh 

••         134.  ■ 

8.  //  Aeint,  that  the  t^imrtwoilll^ot  be  disposed  to  aid  Ihe  phintiff; 
in  an  execotion  whii:h  iiid  been  dnrmattt  fat  a  considerBble  time ; 
to  the  disadvantage  of  A  psrty  having  equal  equity,  ahhougfa  be 
had  been  equally  negligent  /Kef.  134.       ^ 

FAC^R.  T 

Agent  and  prinopa^'pos^. 

FELONY.. 
^-         OffeMta  agahMt  tlte  laws  of  t|ie  muM  BtMlts,  12. 
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FOREIGN  ATTACiJMENT. 

1.  Mo^oD  V>  4i«aiu|KP  »  fQ^f^n  »tt»chfla(^'  Tbe  c«U8|p  of  action,  stat- 

ed in  the  aifi(]avit,  wbi^  iras  f^e  by  one  amltb,  as  tbe  agent  of 
tb^e  pJaiQjfcifr's  te8!l^to%  was  llie  non-pirfortoance,  by  the  defend- 
aatf  of  tb^  stimulations  io»  cS>fter|p[ty,  made  with  tbe^^laintiff's 
testator,  the  owner  of  a  ship ;  the  defendant  b»yin^  i^efused  and 
jirbolly  renounced  the  eiinpV^|p|nent  of  the  ship  on  the  To^age  de- 
scribe4  in  the  contract ;  by  wblcb  damages  were  sosta^ed  to  a 
jaige  amount  Clark^s  EjDKuton  t9*  WikoUf  560.  . 

2.  The  amount  of  the  plaintiff'a  claim  cannot  with  propriety  be  aver- 

red or  swofn  to ;  a^d  bejng  emticdtf^for  unliquidated  damages,  to 
^  determine  which  nQ  known  standard  can  Ue  iieferred  to  \  a  foreign 
attachment  cannot  be  suat^oed-  Jbid,  560. 

3.  It  is  no  objection  to  a  forei^  attachment,  tbat  the  pl|»ntiiQr  had  sued 

out  an  attachment,  in  another  at^te,  for  the^iame  cause  of  action, 
^^tisrs.  }S  the  defendant  had  giyen  bail  in  the  firpt  attachmemi^  whetlftr 
a  second  c^uld  be  sussed.  JM.  $60. 

FOREIGN  LAWS.  ^ 

1.  The  defendant  was  dischaiiged  by  the  Bankrupt  Law  of  TenerifFe,, 

in  1801.  Jn  1796^  a  suit  was  instituted  against  turn  aqd  another,  in 
New-York,  by  capiat;  an4  a  judgment  was  pbtained  i^nst  hin^ 
on  the  veii^ct  of  a  jury^  in  1797.  This  suit  wto  instituted  upon 
the  judgment,  to  which  he  entered  the  plea  of  bankruptcy,  and  a 
dischai:ge  by  the  laws  of  Tenerifie,  subse<),uent  to  the  rendition  of 
the  judgment.    Qrfifn  vs.  Sarmienio,  ]7. 

2.  To  support  the  plea  of  bankruptcy  in  this  case^  l^e  ^e^ndant  is 

bound  to  show  that  the  contract  was  opginflly  m*4^  ^^  'Feneriflfe. 
/Kdl7. 

3.  The  judgmeoxt  obtained  i^nst  the  defendi^in  ^ew-York  is  een- 

dusiye,  an4  extinguishes  the  orifpnal  contract ;  add  the  dischaige 
of  the  defendant  jln  Teneriife,  is  00  Jiar  to  this  action.  Jkid.  17. 

FORFEITURE. 

1.  Action  of  vadebiiatiu  oitumpgU,  by  the  office^  of  the  revenue  Siit- 
ter^'  of  the  District  of  De1||akre,  for  one  half  of  the  forfeiture  in- 
cun^  for  a  ridlation  of  the  Non-Intercourse  Law,  by  a  vessel 
seized  by  the  collector  of  Delaware,  on  the  information  of  the 
plaintiffs,  and  by  him  sent  to  this  District  for  trial,  where  i^e  was 
conderonedy'and  the  amount  of  the  forfeiture  was  received  by  the 
defendant,  Ae  collector  of  the  port  of  Philadelphia.  Sawyer  ef 
aL  vs.  Steele,  464. 
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%  The  roles  prescribed  %  the  Iaws  oT^he  United  States,  for  the  dis- 
tribution of  the  proceeds  or  forfeitures.   Ibid.  464. 

*3.  The  information  to  induce  4  seizuffe,  need  not. be  is  fall  .as  the 
tfridence  in  the  case'ffDuld  authorize.  It  is^fficient  if  it  induced 
the  prosecution.* /6irf.  464. 

4.  It  is  not  necessary  that  the  officers  of  the  revenue  cutter  should, 

when  they  give  the  information,  make  a  claim  for  a  part  of  the 
forfeiture ;  or  that  they  should  tak&  any  part  in  the  prosecution  of 
the  case,  to  entitle  them  to  a  portion  of  the  proceeds.  Ibid.  464. 

5.  The  consent  of  the  pltintiffs,  that  the  vessel  should  be  sent  iroin 

the  District  of  Delaware  to  the  District  of  Pennsylvania;  ofe  a  dis- 
avowal by  them,  of  having  instituted  this  suit,  does  not  constitute 
a  wuver  of  their  right  to  their  share  of  the  forfeiture.   Ibid.  464. 

6.  The  defendantis  not  liable  to  the  plaintiffs  for  such  part  of  the  pro- 

ceeds  of  the  forfeiture  as  he  had  paid  over  to  other  officers  of 
tte  custoqi-hoii^^  for  thdr  shar^  before  notice  of  the  claims 
of  the.t>]^tiflt  Ibid.  464. 

FRAUD. 

1.  Action  for  a  return  of  premium,  on  the  insurance  of  the  caigo  of 

the  Margaret,  at  and  from  Batavia  to  Baltimore. 
'Fraud  is  an  answer  to  an  action  for  a  return  of  premium,  not  from  any 
merit  in  the  defendai^  which  justifies  him  in  retaining  money, 
which  ex  equo  et^bono,  is  not  his,  but  from  the  demerit  of  the  plain- 
tST,  which  exclud0i  him  from  the  aid  of  a  Court,  to  draw  it  out 
of  the  defendant's  hands.  Schwartz  vs.  Tht  United  States  Iruur- 
anee  Cmnpan^  170. 

2.  The  Court  is  not  disposed  to  make  nice  distinctions  between  grades 

of  fraudf  Ihc  true  rule  is,  that  if  the  insured,  by  deception  and 
&lse  pretences,  induces  others  to  take  a  risk,  which,  had  the  truth 
been  disclosed,  they'wtmld  have  refused,  or  would  have  taken  on 
^  difrerent  terms,  thereby  gecuring  to  himself  a  chance  to  claim  an 
^  indemnity  in  case  of  loss,  or  a  return  premium  in  case  of  safe  ar- 
rival ;  it  is  such  a  fraud  as  oOKht  to  defeat  his  claim  to,  a  return  of 
premium.    Ibid,  170.  ^ 

3.  If  the  teas  selected  by  A,  wer^  afterwards  changed,  the  buyer  was 

at  liberty  to  rescind  the  contract,  and  Kfuse  to  take  the  teas,  as 

*4|oon  as  the  fhiud  was  discovered— even  at  Afifttemm,  the  place 

of  their  sale ;  and  to  recover  back  what  had  Icen  paid ;  and  also 

to  rcfyae  pafflnent  of  the  note  given  on  the  contract,  on  the  ground 
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of  a  failure  in  the  <y)n«de|(|tfAl  of  the  note ;  or  he  might  affirm 
the  contract,  and  claim  damaiies.  CUSnguxf^s,  Jona,  359. 
*4.  Fraud,  and  offioliil  miscondtict/are  Q(^^  he  presumed,  but  should 
be  proved;  and  i^t  is  not  %fiibd,  or  m^l,  in  a  Judge,  who  has 
presided  in  the  Cooit  in  wV^h  the  judgment  was  cqi^dered,  to 
purchase  property  sold  under  an  execution  issued  upon  such 
judgment.    Leasee  of  Cooper  yb.  uaWraithj  546. 

INSOLVENT  luAWS.  ^       ^^ 

*        1.  Action  on  a  bill  of  ex€hang;e,  drswtf  10th  of  May  1811,  by  the  phun- 
^  tiff,  at  St  Barts,  on  himseff  i«  Philadelphia,  and  by  him  accepted* 
and  afterwards  regularljib  protested  for  nwi-payiHent.  Golden  vs. 
Prmee,  313. 

2.  The  defendant  claimed  to  ht  discharged  from  this  debt,  by  a  law  of 

the  state  of  Pennsylvania,  psOKd  13{b  oil^  March  1812  4  under 
which  he  ha^'reeeived  a  dtrtificatty  having;  conformed  to  t^  pro- 
visions of  the  kw ;  i^nd  which  law  declares,  that  the  ccrtiicate  shall 
discharge  such  insolvent  from  a^  debts  and  demands  due  fh/m  him,  ^ 
or  for  which  he  was  liable  at  the  date  of  such  certificate ;  and  also, 
from  all  contracts  originating  before  the  said  date^  though  payable 
afterwards.  lUd,  313. 

3.  The  law  of  Pennsylvania  of  13th  of  March  1913,  is  unconstitutional, 

because  it  impairs  the  obfigation  ofa  contract ;  and  because  Con« 
grcss  have  exclusively  the  power  to  (j^j^Bankrupt  Lam.  Ibid. 
313. 

INSPECTION  LAWS.         -  *  * 

The  laws  of  the  United  States  do  itot  req^uire  a  Mnon,  in  order  to^ 
title  himself  to  a  clearance,  t«  produce  t(Mi(  collector  a  certifi- 
cate of  his  having  complied  with  th^  Inspection  LAw««of  the  stetei 
unless  tiie  law  of  the  state  requires  iL    Maa  ei  oL  V9.  Steele^  381. 

INSURANCE.  »     .  H 

1.  The  plailHiffs  insured  12.(Wyflia»  on  the  ADna.  Maria,  frA  Ca- 
^  diz  to  Antwerp,  i>y  a  valiSo.  ftpli^ ;  and  the  vessel  having  pifi 
into  Gibndtair  in  ffl«<|iicss  tire  captain  executed  a  bottomry  bond, 
nwbioh  was  dated||  few  days  before  the  policy  was  made.  The 
jury  foUnd  ^  real  val«e  of  the  Anna  Blaria  Id  be  15,00(|4ollars, 
and  left  to  tl^e  Court  the  quest«dli»  whjether  the  amount  of  the  bot- 
tomry bond  sho.uld  be  deducted  jlvj^  Ihe  agnsed  valne  in  the  po- 
licy, or  the  seal  value.  ^Tlie  Court  held,  that  the  deduction  should 
Vol.  III.  4  1 
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[  be  made  Irom  the  rail  m^j.  as  found  by  the' jurf.  WaUon  d  0L 

vs.  TV  .^^unifU|  (iompam^  hf  North  Ameriea^  1. 
9.  A  valued  policy  is  inj^nen^conclosive,  both  as  to  the  value  o^tlie 
propexty,  and  |f  PV  int^eat  that  valuation  is  sufficient  to  cover  » 
the  agl^ed  value  being  a  6xed  standai^j  by  which  to  asceitain  the 
lAeaaure  tk  the  promi^  indemoity^  but  this  ceases  to  be  obfi- 
*  ^gatoiy,  if  from  ai^  •ircumstances  it  fa^ls  to  afford  such  sCandard 

— as  where  the  loss  »  partial^  or  the  property  lias,  by  firand  or  ac- 
cident, been  greatly  orerfa^ed.  Ibid*  1.       ^ 
3.  Hiffevence  between  tbe1brm*af  pofici^  of  insurance  in  the  tJmted^ 
»  States  md  in  Bnglandt  aa  tp  d6ub1e  iiMoimnces.  Ibid.  1.  * 

i,  Inpuranec.  The  meaning  of  the  wananty  of  neutnBty  is^  that  the 
property  iniui^  is  n6i|t^l  in  Ikct,  and  shall  be  so  in  appeaiince 
and  cimduct)  that  .the'  proficity  shall  belong  to  neutrals  ;  that  it 
sh^  be  so  ^pcuinented  fm  to  prove  its  neutrality,  and  that  no  act 
of  th^  insurdQ  or  bis  i^ents  shall  be  done,SBrhich  can  Iqplly  com- 
promise Ha  neutrality.  S^warix  rs.  The  buuranet  Contpanjf  of 
Ifonh  AnurieOt  117.         ^ 

5.  JThe  warranty  of  neutrality  is  broken^  by  unneutsal  conduct  in  the 
insured.  lbid»J,l7> 

6.  K  is  enough  to  produce  a  forfeiture  of  the  indemnity  of  the  insor- 
aqce,  if  the  nak  is  varied  or  increased,  by  conduct  inconastent 
with  the  duties  of  u&tralityf  Ibid.  117. 

7.  ^bandonmentj^.' 

8.  Warranty,  1. 

9.  The  assured  is  not  bound  to  communicate  the  age  of  the  vessel,  or 
where  she  was  built,  unless  required  ao  to  do.  It  is  enough,  if  he 
is  pre|>are^o  vindicate  iui  implied  warranty,  aa  to  the  seaworthi- 
ness of  tl^^^essel,  iff  qMe-it  is  questioned.  Fopkakm  v&  Kiiebm, 

isar  .   • 

10.  A  misrepresentation,  which  will  avmd  a  policy,  must  not  only  be 
fitbe,  but  it  must  be  mitenal,  either  in  relation  to  the  rate  of  pre- 
mium, or  aiT  offering  a  fake  inducement  to  the  underwriter  to  take 


V  the  risk,  whei)  otherlirise' J|^  W^ould  not  have  dl&e  so.  If  it  had 
no  iirfluence,  or  ought  to  have  ha4n^^  it  canHot  be  said  to  nave 
been  material.   Clason  d  aLvs.  9fhith,  156. 

1 1.  The  mere  espressioti  6f  an  opinign  bytfie  assuied,  or  Im  expecta- 
tion as  to  a  matte?  which  might  eve»  imply  that  the  party  had 
'  soitf  e  ground,  deemecf  fiy  hipwelf  suffici^n^  on  which  to  build  his 
opinion,  \;rould  nOt  tknount  to  a  material  misrepreseBtation.  It  was 
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the  folly  of  the  assurer,  notlo  have  inquired  into  the  grounds  of 
the  opinion.  Ibidi  1^^  ^-  • 

12.  Fraud,  1,2,  *  '^J^    ,/         ^' 

13.  Insurance  was  effected''  on  goods  on  a  ^yagpe  at  and  from  Guada- 

loupe  to  a  port  in  JFrance,  on  tAc  Atlantic.  The  vessel,  instead 
of%oing  direct  to  France,  stopped  at  Santos  two  of^ree  days, 
which  was  proved  \o  be  the^aafest  apd  most  «sual  route  in  time  of 
war.  • 

If  the  vessel  went  to  Santos  with  the  ^|pest  intention  to  avoid  British 
cruisers^  and  remained  there  no  longer  than  was  necessary,  the 
deviation  was  excusable,  uihfon  el  oA  vs.  Pkaum^  241. 

14.  Insurance  on  goods  on  b«ard  the  brig  Betaey,  from  Cape  Heniy^to 

Lisbon.  The  cirgo  consisted  of  com,  com  meal,  and  navy-bread  i 
and  the  policy  contained  (he  usual  memorandum',  iff  which  it  was 
stated,  that  upoif  certain  artujes,  aiul  amoAg  them^ose  insured^ 
the  insurer  ag^reed  tp  pay  for  a  total  loss^only.     The  brig  Betsey 
was  driven  on  shore,  within  ohe  or  two  gul^ft  of  Liabes  $  «nd  tl|e 
cargo  was  so  injured,  that  when^frpart  whieb  was  taken  to  Lis^y 
bon,  was  sold,  it  did  not  pay  the  expenses  of.  saving  it|  and  the 
insured  claimed,  in  this  action,  for  a  total  loss. 
As  to  memorandum  articles,  the  insurer  agrees  to  pay  lor  a  total  loss 
only ;  and  if  the  property  arrive  at  the  port  of  deliveiy^  reduced 
in  quantity,  or  in  value,  to  any  amount,  the  kras  caniiot  be  said  to 
be  total ;  an4  the  insured  cannot  treatJt  as  a  total  loss,  «r  demand 
indemnity  for  a  partial  loss.  Marean  vs.,  Tha  United  StaUa  Inmr' 
ante  Company ^  256. 

15.  There  is  no  instance  where  t^  insured  can  4cmand»  as  for  a  total 

loss,  tSiat  he  might  not  have  declined  n^klang  an  abandonment 
and  demanded  a  jj^artial  loss.  If  the  propertyj^^sured^  be  included 
within  the  memorandum  in  th^  policy,  the  insured  Cannot,  under 
any  circumstance,  call  upon  the  insurer  for  a  partial  lo^ ;  and  con- 
sequently, he  cannot  elect  to  turn  it  into  a  total  loss.  llnd.  256. 

16.  If  the  trade  in  which  a  vessel  is  to  be  engi^ged  during  the  voyBe, 

be  coiffraiy  to  the  laws  o%^e  country,  or  the  taws  of  nations,  a 
policy  upon  the  ship  ej^ua^  with  one  on  the  cai^,  the  peculkr 
subject  of  interdictifln,  is  void. -(Tray  vs.  SimmSf  276. 

17.  The  role;  that  if  Ae  policy  onoe^^ches,  the  jght  to  the  premium 

becomes  indefcisible,  ps  not  without  exertions.  Jlnd,  276. 

18.  If  a  contract  of  insurance  be  legal  when  it  is  made,  and  the  perform- 

anoe  of  it  is  rendered  ille^M  ib^  A  subsequent  bi^,  both  ptrti<f> 
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are  discharged  from  its|Migatioiis.  In  sach  a  case,  the  insured 
loses  his  indemnity,  and  the  insurer  his  premium.  Itnd.  276. 

19.  If  the  loss  of  the  vessel  iroae  fi^m  tlie  ordinary  cbcumstances  of  a 

Toyage,  or  from  s4^  damage  or  wear  and  tear,  which,  without  the 
action  of  any  extraordioliryJHiuaesy  was  to  be  expected,  the  ui- 
syrer  is  not  liable.  But  if  it  bappeaftd  in  consequent  of  the  vio- 
lence of  the  winds  and  waves,  running  on  rocks  or  the  like,  these 
aee  perils  against  ifliich  the  insurer  agrees  to  mdemnify.  Coie9 
vs.'  The  Marine  Inaurance  Company^  159.  , 

20.  It  is  not  sufficient  for^tie  insured  to  prove,  that  there  were  storms  • 

during  the  voyage,  unless  be  can  fiiirly  trace  the  injury  sostauned 

*  to  their  in6uence.  Ibid.  159. 

*  21.  What  will  be  deemed  a  misrepresentation  by  the  assured.  Ilid.  159. 

22.  It  is  very  certain,  that  every  thing  which  concerns  the  state  of  the 

vessel,  at  any^  partioolar  period  of  her  voyage,  is  g^neraUy  consider- 

.ed  material  to  the  risk.  /6JA  159. 

INTEREST. 

1.  The  ^fendant  settled  bis  account  at  the  Treasoiy  Department,  in 
1808,  on  *  which  a  balance  was  stated  against  him.  In  1812,  he 
claimed  further  credits,  which  were  allowed  to  him»  and  which  re- 
duced the  balance  claimed  from  him  in  1808.  The  Court  instruct- 
ed the  jury  to  allow  interest  on  the  actual  balance^  &om  1808. 
The  United  States  vs.  Ormaby,  195. 

"J.  Where  there  have  jbeen  running  accounts  beHreen  parties^  and  one 
party  has  been  in  the  habit  of  transmitting  his  accounts  regularly  * 
to  the  other,  striking  a  balance,  and  charging  or  givii^  credit  for 
interest,  as  the  balance*  mipit  be,  and  no  objections  have  been 
made  to  it ;  ani  where  this  mode  of  stating  accounts  is  shown  to 
be  the  cuslbm  of  trade ;  such  manner  tf  chaiging  interest  is  legal, 
andVill  4>e  supported!    Aarday  et  ai.  vs.  Kennedy  et  al  350. 

3.  A  usage  to  add  interest  at  the  end  of  the  year,  to  the  annual  account 
^         and  Interest  pn  the  balance,  does  not  apply  in  a  case  in  which  the 

commercial  intercourse  between  the  two  countt^es  in  which  the 
parties  reside,  had  ceased,  lAen  the  account"was  transmitted ;  nor 
will  it  authorize  the  creditor  to  make  other  rests  in  the  account. 
DennhUm  it  al  vs.  Imbne^  396. 

4.  If  an  alien  e#:my  has  anr^gcnt  liere,  and  this  is  known  to  the  debt- 

or, interest  oi^ht  not  to  abate  duting  the  war.    Ibid.  396. 

JUDGMENTS  AND  SCCREES. 

1.  The  Constitutidft  of  the  United  States^  faitended  to  vest  in  CongreJls 
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the^U  power  to  declare  the  judgments  of  one  staip  Court  con- 
clusive in  every  other;  ao4  the  "Act  (o  prescnbe  the  OMxie  in 
which  the  public  a€ti^  recordsy  and  judicial  proceec)^^  in  each 
state,  shall  be  authenticated,  so  as  to  take  effect  in^'eve^  other 
state,"  has  declar^  not  that  ^y. shall  have  full  power  and  oon- 
elusive  effect,  bnt  Ifiat  they  shall  have  aueh  effect,  i%evety  other 
state,  as  they  possessed  in  the  state  whence  tl^y  Were  takea-^ 
Qreen  vs.  SarmieniOf  17.  ^ 

3.  The  plaintiff'  had  filed  a  bill  on  t!S  equity  side  of  the  Ciiciut  Court 

of  Georgia,  against  the  defendanl^n  which  he  sought  rdief  from 
a  judgment  obtained  against  him  upon  a  pigmissoiy  note  'drawn 
by  him,  claimii\g  that  the  aAount  of  the  note  had  been  |^aid  by 
the  endorser,  against  whom  a  suit  had  been  instituted  in  a  sMe 
Court  in  Pennsylvania ;  and  who,  having  been  taken  in  execution 
under  a  eapiaa  ad  saiisfaeiendumf  gave  4he  plaintiflToekain  securi- 
ties, (afterwards  found  of  no  value,)  and  wla  then  discharged  from 
the  execution.  The  bill  was  dismitsed  in  C^rgia^  and  the  plain- 
tiff having  paid  to  the  defendant  the  amlbuiit  of  the  judgnent^  in- 
stituted this  suit  to  recover  themun  paid^  by  him,  on  the.gTound9 
that  the  discharge  of  die  endorser  from  the  executkio,  was  a  satis- 
facttonofthedebL  Montfird  m.  Hunt,  28. 
X  Held,  that  the  decree  of  the  Circuit  Court  of  Geoigia,  W9S  conclu- 
sive on  the  plaintiff;  the  same^ictB^  as  those  now  relied  upon, 
having  been  before  that  Court,  or  which  might  have  been  aubntit- 
tedby  th^plaintiff  in  the  bill,  to  the  consideration  of  the  Court,  at 
the  time  of  the  proceeding.  IbkL  28. 

4.  Warrant  of  attorney* 

JURISDICTION. 

Offences  against  tt^  kws  of  the  United  ata|^|^  12, 13,  U. 

LANDS  AND  LAND  TITLES.  '  ^ 

1.  The  law  of  Pennsylvania  relative  te  titles  to  land  under  applicaticin, 
warrants,  surveys,  locations,  payment  $if  purchase  mon«^,  4p  the 
rules'^established  in  the  J^d  office,  relative  thereto,  by  which  such 
titles  are  ascertained  and  determined.  Lesau  of  Lewis  vs.  Msre- 
dith,  81.  J  .  * 

Ejectftient  Tile  order  of  til^4>rbprietarie8  to  survey  Hie  huid  in 
controversy,  was  dated  in  August  1773  y  and  the  survey  was  made^ 
and  returned  into  the  knd  office,  \m  October  17/4.  The  defend- 
ant churned  title  by  poaseasionill  1789,  and  subsequent  settlement 
and  improvenvent.    This  ejectaenk  wm  broogfal  \fk  1805.    %e 
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ol»jectioii  to  the  pliiBlitfTtiife  w^m,  tlwt  ill  the  fines  of  the  tnct 
kki  not  been  ran,  md  tlfett  file  lifaintiir  was  bamd  by  the  SttfaAe 
,«rLMl>tio«i  Pok^.  £<Me  «  J«r«k».  90. 

3.  The  defendsfit,  who  appeals  vith  no  title,  except  pnmnmnn  and 

impioreiiieflt  Bade  after  the  surrey,  mho  b  a  mere  inirader  cm 
.  hmtf  lon^  belbfe  appfoprialed,  m  ndt  a  penoo  vhon  tte  lavs  of 
die  iMt  fivour.    IBid  90. 

4.  An  d|puji  and  mMrrcy  dKi^  in  Virpnia,  conrey  the  l^al  etfate  ia 

holds  oat  of  the  eonmonveahfa.    Jona  ts.  Bock,  199. 

5.  A  gnmt  ftom  tibe  Commonwealth  of  Pennsjrhrania,  passes  a  kg&l 

jtomesmon  to  the  grantee,  ]prhich  contiaaes  untfl  dktmbcd  hj  as 
aduai  adgerm  potatamon.    The  title  Tests  in  the  grantee,  upon  the 
leturn  and  «ceeptan6e  of  the  surrer  and  pajrment  of  the  purchase 
higpi^;  and  the  legal  possesakm  rests  at  the  sane  time.  Laattof 
Petta  fs.  GtOerf,  475.  » 

LAW  OF  NATIONS. 

!•  8t>  Donungo,  2,  3. 

3.  The  kws  of  nstions  do  not  pnlubit  the  canyiai^  of  enemies'  goods 
IB  neaml  TesMbi  so  far  from  so  doin^,  upon  the  ooodemnation 
of  the  goods,  the  vessel  is  entided  to  fre%fat  ftfapmirrs.  Tkc 
Inaimmet  Compamf  &f  I9itrtk  Jmerktt,  \17. 

3.  But,  if  *iieatnd  endeavvBrs  bj  fiiae  appearsBcefl^  to  corer  the  pro- 

petty  of  a  beSgeraiit  fiom  the  lawfal  seizore'  of  Ms  enemy,  sncfa 
conduct  indentUles  the  neotnd  #ith  the  beffigemq^  vhom  he  thus 
endesTourB  to  protect^  and  is  a  fraud  on  the  neoftralitj  of  his  own 
goremment,  and  upon  the  lights  of  the  beffigeesnt  /Ml  117. 

4.  Private  srmed  vessels.  ' 

5.  Whether  a  neu^si;  within  the  temtoiy  of  one  belEgerant,  commili 

ft  criine  iqEpdnil  \tkat  betfige^t  by  an  int^eourse  with  the  enemy, 
ntiat  depevd'on  the  natiire  of  that  intercourse.  Baa  c<  oA  vs. 
Steeie,  J3S1. 

LE#LOCL 
1.  ContTMt,  1. 

%  By  th^  comity  of  nations,  the  laws  of  ft  foreign  country  where  ft  con- 
tract is  made  or  discharged/ is  considered  by  the  tribunals  of  other 
nations,  as  the  hw  of  that  <^htvact,  and  they  will  decide  accord- 
ing to  Mch  hiws.   Golden  v&  Prince,  313. 

s 

LIBEL.  ; 

#].  No  msn  Is  M  liherty  to  tnie  with  the  charatter  of  tnofher,  by  pub- 
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LIBEL.  ^ 

IibIui)^  dwiifep  ag^ost  Uid,  cdculatf  d  to  bring  bim  into  genenl 
contempt,  and  theji  jua^ify  himBelf  by  ^tatii^  his  authority,  and 
proving  the  statemenibj^TAe  UnUed^^flf§  t$.  Duane  et  aL  246. ' 

2.  Evidence  .that  the  charge  W|^  ta^en  from  the  Journals  of  Congreaa^ 

and  thus  showii|g  that  the  publishers  are  not  the  authors  of  the 
scandal,  may  be  given  in  mitigation  of  damages.'  IM,  246. 

LIMITATIONS.  *  4 

1.  The  Act  of  Limitations  did  njt  be^n  to  run,  Until  !he  plaintiff's 
lessor  was  ousted,  or  adversely  l^^t  out  Pena'a  Leasee  tt.  IhgrO' 
ham,  90.  fj 

3.  The  meaning  of  the  Act  of  the  Legislature  oCPennsylvania,  of  26th 

March  1785,  section  third,  is  this  :-^4£  atthe  time  the  law  ptfied, 
a  person  was  disseised,  he  was  bound  to  bring  h'ls  ejectment  with- 
in fifteen  veare.  ^But  if  he  was  aftenvards  disseised,  the  Act  of 
Limitations,  which  would*begin  to  ru%  would  not  be  a  bar  in  less 
than  twenty-one  jfear^   Ibid.  90r  ^     .  i, 

3.  Where  a  subsequent  promise,  oj^  acknowledgment  of  a  debt  is 

made,  it  may  be  given  in  evidence,  to  remove  the  bar  of  the  Sta* 
tiite  of  Limitations ;  although  the  action  be  brought  upon  the  ori- 
ginal cause  of  action.  But  if  the  new  promise,  vary  the  terms  of 
the  original  contract,  on  which  the  -action  is  brought  {  as  if  the 
former  be  conditional,  and  the  latter  absolute ;  tile  former  cannot 
be  given  fti  evidence.   LonedaU  vs.  Brown,  404. 

4.  The  S^tute  of  Liutitations,  of  Pennsylvania,  is  substantially  the 

same  as  that  of  21st  James  I.  ch.  16.  The  limitation  begins  to 
run  from  the  time  of  an  act^  advene  posscnaion,  and  not  b'efi;>re. 
Leasee  of  Potts  vs.  QUbert,  475. 

5.  Adverse  possession  must  Continue,  in  poii^  of  locality,  during  the 

twenty-one  years.  A  possesion  of  piiftSf  'a  tract  of  land,  sbert 
of  twenty-one  yeara^  cannot  be  joined  to  a  |^osBesrio»of  another 
part,  so  as  to  make  up  th^  pei^.  The  possesmon  of  different 
intruders,  in  succession,  upon  the  same  ^part  of  th  Avcf^uinot 
be  added  together  by  the  last  intruder,  so- as  to  make  up^Knty- 
one  years  of  adverse  possession  against  ttte  real  owner,  llrid.  475, 
(>.  The  possc^ssion  o^  the  disseisor,  to  bar  the  plaintiff,  can  never  ex- 
tend beyoncL  the  limits*  of^e  'particular  spot  upon  which  he  is 
seated ;  and  the  le|pal  possession  of  tbe  owner  continues  unaffect- 
ed  as  to  the  residue  of  the  tract,  bv  such  tor^ous  possession ;  and 
his  legal  possession  revives,  the  moment  the  intruder  quits  the 
part  of  the  tract  he  may  have  occymed.  Ibid.  475. 
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LIMITATIONS.  ^ 

7.  A  flftle,  by  one  intruder  to  another,  without  an  exact  definition  of 
the  propefty  conwred,  wiD  not  aud  the  purchaser  in  establiihin^ 

•  a  continued  ^Ifiiac  "poiocogion.  "^SembU,  That  an  intruder,  who 
has  not  had  twenty-one  f  ear£ '  possessiony  has  no  title  to  convey. 
Ibid.  4f5. 

MALICtOUgr  PROSECUTION. 

1.  Acti(fti  for -damages  for  a  i^at^ioos  prosecution — 1.  In  chai^ng-the 

pUintifT  with  having  stolen  bertain  articles  used  in  the  manufHCtuie 
of  gunpowder,  and  causing  the  pUkintifT  to  be  imprisoned  thereon. 

•  *3.-  in  bringmg  a  civil  action  against  the  plaintiff,  and  demanding 
.  excessive  ball.    3.  In  causing  the  plaintiff  to  be  indicted  in  the 

state  of  Delaware,  as  ^e  receifer  of  certain  articles  used  in  making 
giMpHwder,  knowing  them  to  have  been  stolen ;  all  of  whiciL 
chai*goB  were  alleged  to  have  been  maHcioua^  made,  and  without 
probable  cause.   Munru  vs.  Dupont  d  al.  31. 

2.  Of  the  inadicf  of  a  charge  which  is  the  ground  of  a  prosecution  for 

a  crime,  the  jury  are  esclusiyely  the  judges.  Prdhable  cause  for 
such  a  prosecution,  is  a  mixed  question  of  law  and  fact.  What 
circumstances  are  sufficient  to  prove  a  probable  cau!^,  must  be 
decided  by  the  Court ;  but  to  the  jury  it  must  be  lef)  to  decide^ 
whether  these  circumstances  are  proved  by  credible  testimony. 
Ibid.  31. 

3.  Probable  cause,  is  a  reasonable  g^und  of  suspicion,  supported  by 

circumstances  suflicien|ly  strong  in  themselves,  to, warrant  a  cau- 
tious man  in  believing  that  the  accused  was  guilty.  Ibid.  31. 

■ 

MARINERS'  WAGES. 

1.  Uh6l  for  man  rflra*.  wages.    Palmer  stated  in  his  libel,  that  be  had 

shipped  and  signed  articles  for  a  certain  voyage ;  and  was  forcibly 
expelled  from  the.vessel  durmg  the  voyage,  without  cause.  I'he 
answer  denied  the  aHe^tions  in  the  libel,  and  chaiged  the  mari- 
nef  with  mutiny,  &c.    Wileockt  vs.  Pahner,  248. 

2.  To  entitle  the  appellee  to  wages,  he  must  not  only  produce  the 

■hipping  articles,  but  must  prove  he  perfoimed  the  voyage,  or 
show  a  legal  cause  for  not  )|^ing4one  so.    Ibid.  248. 

MASTER  OF  A  VESST:^. 

1.  The  master  of  a  vessel  while  at  sea,  has  authority  to  do  acts  which, 
on  land,  would  not  be  juftified. '  Tht  UnOed  States  vs.  WiUbergor, 
515. 
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MASTER  OF  A  VESSEL. 

a.  The  niMter  of  a  Tenel  Km  an  absokife  wtliority  on  boiid  Hie  Teasel, 
under  hia  comnand,  and  Wa  lawftil  on]eia  moat  be  obeyed.  He 
may  inflict  moderate  comction  far  diaoibedi^ce.  and  impertinent 
language  or  behaviour.  Th*  aaaman  may  endeavour  to  escape 
fipom  it(  and  if  he  ia  expoaed^  and  ia  otherwiae  ezpoaed.to  a  repe- 
tition of  auch  treatment,  he  may  reaiat  for  the  mere  purpoae  of 
protecting  hiroaelf  fiom  injury.  Tkt  UmUd  Statm  va.  Smith  ei  aL 
535.  ^ 

3.  If  the  master  uae  an  unlawful  weapon,  or  the  seaman  ia  ekpoaed  to 
danger  of  his  life,  or  limhsy  he  may  resort  to  any  heceasaiy  4p^ea 
of  defence  to  avoid  this  danger.  Ibid.  525. 

4  If  the  master  strikea  the  aeaman,  and  ia  aeiaed  by  him,  and  ia  so 
finnly  held,  aa  that  he  cannot  extricate  himaelf,  the  aeaman  ia  guilty 
of  confining  the  captun.  Ibid,  525.  /  #i» 

MURDER. 

Offencea  againat  the  Lawa  of  the  United  8tate%  il«  12, 13»  14 

NEUTRALITY. 

Warranty^  2. 

< 

WEW  TRIAL. 

The  Court  reAiaed  to  grant  a  new  trial,  where  the  evAenoe  aubimtted 
to  the  jury,  and  upon  which  their  verdict  waa  founded,  was  such 
aa  it  waa  peculiarly  their  right  to  decide  upon  i  and  alao,  where  the 
conatiuction  g^ven  by  the  jury  to  the  evidence,  appeared  to  be 
eonaiatent  with  the  justice  of  the  caae.  ^ilt^va.  The  Pluatix  Li- 
Kuranee  Company ^  58. 

NON-INTERCOURSE  LAWS. 

1.  The  prohibited  aitideflb  the  importa^on  or  the  putting  on  boaid  oC 
whicb,  with  intent  to  import  ife  same,  ia  made  a  cause  of  for- 
ftatore  by  the  5th  aection  of  the  Act  oflat  March  180^ 
wen  thoae  whidi  are  prohibited  on  aocoant  of  ihtf^tut 
they  were  laden,  aa  thoae  whieh  are  thegroca^A,  jDroAia^  or  momi- 
>Miare^  of  the  oflTending  nation.  Tkt  United  8talmy9.  The  Nancy 
if  0/1381.  ^« 

3.  Akhoogfa  the  merchandbe,  w|iioh  ia  the  jahject  of  thia  information, 
waa  landed,  and  the  4u^  paid  thereon,  at  Amelia  Isbndt  in  Flo- 
rida, and  thence  trana-shipped  to  Philadelphia— yet,  as  the  goods 
were  originally  pot  on  board  thcf  vesae^  with  intention  to  import 
them  mto  the  Unilod  States  no  qeealion  can  ariie  aa  to  the  con* 
Vol.  m.  4K 
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NON-INTERCOURSE  LAWS.    . 

•Umaty  of  the  Toyage )  the  offence  UDder  the  kw  coMbtiiig^  not 
in  the  importailQn*  biH  in  ihetntention  with  which  the  merchan- 
dise  was  put  on  Boaid.>/dCdL  281. 
3.  Tb#  Nonimportation  Lanr  of  2d  March  1811»  which  refived  the  Act 
9f  iat  March  1809,  the  pr^riflions  of  which  extended  to  the  poB- 
sesaio^ty  as  well  as  the  colonies  and  dependencies,  of  Great  Bri- 
tein,  did  not  extend  to  the  poue$aum$^  but  only  to  the  eohniet  and 
dtfindtneUa  of  that  power.  Malta  was  not  a  dependencj  of  Great 
Britain.   Ibid.  281. 

OBSTRUCTION  OF  PROCESS. 

1.  Indictment  for  rensting  the  marshal  of  the  United  States,  in  the  exe- 

cution of  a  warrant  issued  by  the  Judge  of  the  District  Court  of 
ihe  United  States.   The  UmUd  Stain  vs.  Lukim,  335. 

2.  The  22d  section  of  the  Act  of  Con^iKs,  passed  on  the  30th  day 

of  April  1790,  for  the  punishment  of  certain  crimes,  includes  every 
species  of  process,  legal  and  judicial,  whether  issued  by  the  Court 
\n  session,  w  by  a  Judg^e  or  magistrate,  acting  in  that  capacity  out 
of  Court,  in  the  execution  of  the  hiws  of  the  United  States.  Ibid. 
335. 
J.  On  a  count  in  the  indictment,  for  resisting  the  officer  of  the  United 
States,  it  is  not  necessary  that  the  person  resisting  should  use  or 
threaten  violence.  Ibid,  335. 

OFFENCES  AGAINST  THE  LAWS  OF  THE  UNITED 
STATES. 

1.  Indictment,  for  an  illegal  augmentation  of  the  force  of  a  French 

privateer,  by  vsising  or  otherwise  altering  the  gun  carriages. 
The  offence  consists,  in  increaang,  or  augmenting,  (or  being  ooncemed 
^  in  so  doings)  the  fine  of  any  belligerent  vessel,  which  was  aimed  at 

the  time  of  her  arrival  in  Ihe  United  States^  by  adding  to  the  num- 
ber or  size  of  her  guns  prepared  for  use,  or  by  the  additiwi  to  her 
foroe^  0i  any  equipment  solely  applicable  to  war* 
KMsing  or  lowering  the  carriages^  or  cutting  away  the  decayed  wood 
in  them,  and  replacing  them  with  sound  wood,  by  which  they  are 
rendered  fit  for  use,  is  increasing  the  force  of  the  vessel,  by  an 
equipment  solely  applicable  to  wat^  and  is  expressly  within  the 
words  and  meaning  of  the  Act  of  Congress.  The  UnUtdStaUeys. 
Grassin,  65. 

2,  Indictment^gainatHhe  defendants,  part  of  the  crew  of  the  vessel. 
First  count,  for  confiiAog  the  master  i  and  the  second  count,  for 
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OFFENCES  AGAINST  TfiE  liAWS  OF  THE  UNlTEt) 
STATES. 

endeayouring^  to  make  a  re^cA  in  the  ship  ;  both  charged  to  have 
been  eommitted  on  the  hig^h  sns.  The  United  States  vs.  Smith 
etaL  7B. 

3.  B  eeemSf  that  to  constitute  the  oflTence  df  enifeavouring  to  make  a 

revolt,  the  attack  on  the  master  should  be  accompanied  by  some 
evidence,  indicating,  on  the  part  of  the  aasaiknts,  an  mtention  to 
take  possession  of  the  vessel.  I6id.  78. 

4.  Any  confinement  of  the  master,  whether  by  depriving  him  of  the 

use  of  his  Kmbs,  or  by  shutting  him  in  the  cabin,  or,  by  iii^tifliida- 
tion,  preventing  him  fix)m  the  free  use  of  eveiy  part  of  the  vessel 
amounts  to  a  confinement  in  contemplation  of  law.  IM,  78. 

4 

5.  The  ounces  charged  against  the  defendants,  were  committed  whilst 

the  vessel  was  lying  in  the  river,  about  one  and  a  half  miles  below 
St  Ubes,  and  wiflmi  the  bar,  the  river  being  aboi|t  one  mile  and 
a  half  wide  at  the  mouth;  and  the  Court  were oC  opinion,  that 
they  had  jurisdiction  of  the  case.  IM.  78. 

6.  Indictment  agunst  the  defendant,  *as  mate  of  the  Lucy,  he  not  be- 

ing owner,  for  casting  away  and  destro3ring  the  vessel,  on  the  high 
seas,  the  Lucy  being  the  property  of  Augustus  Masol,  a  citizen 
of  the  United  States.  The  Uhiied  States  vs.  Far&aneif  146. 

7.  In  any  case,  mofe  particulariy  in  one  which  is  capital,  the  circum- 

stances  relied  upon  to  establish  the  (^t  of  &e  accused,  ought  to 
be  stfong,  so  as  to  leave  no  doubt  of  the  fact  {  and  they  should 
be  consistent  with  themselves,  each  circumstance  tending  to  es- 
tablish the  guilt  of  the  accused.  Ibid,  146. 

8.  What  amounts  to  a  casting  away,  was  decided  in  the  case  of  the 

Uiuted  States  w.  Johns,  (vol.  i.  p.  363,)  in  this  Court  IHd,  146. 

9.  This  case  is  within  the  provisions  of  the  fiist  aectioa  of  ike  Act  of 

Congress,  passed  26th  March  1804.   IbUL  146. 

10.  Obstruction  of  process,  1,  2,  3. 

11.  Indictment  for  uding  and  assisting  in  tbff  robbery  of  the  mail ;  mit- 

ting  the  life  of  the  carrier  in  jeopardy,  by  means  of  dahgei^us 
weapons;  and  for  robbing  the  mail. 
Upon  an  indictment  for  robbing  the  mail,  and  putthig  the  life  of  the 
mail-carrier  in  jeopardy ;  a  sword  oiipistol,  in  the  band  of  the  rob- 
ber, by  terror  of  which  ^e  robbery  is  effected,  is  a  dangeroua 
weapon,  within  the  kw ;  although  the  sword  be  not  drawn,  and 
the  pistol  be  not  pointed.  It  is  not  necessary  to  prove,  that  the 
pistol  was  charged ;  it  is  presumed  tfihe  so,  until  the  contmy  is 
proved.'  The  United  SUUet  vb.  WUHam  Wood,  440. 
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OFFENCES  AGAINST  TilEllAWS  OF  THE  UNITED 
STATES. 

12.  ladicOneiit  fyriHuatfUk^btai  ctnnpitted  by  Hie  mirtw  of  an  Ame- 

iloan  ncrcihuit  Mpf  oiAi  Miami,  in  die  mer  off  Wampoe  in 
Chfna.   The  Uftiied  8taU9  rt.   WiUberger,  SIS. 

13.  A  man  may  Ifppo&t  foece  \o  idroe  in  defence  of  luinad(  faia  fiunily, 

or  propertfy  agunit  one  who  manijfwdly  endeavoon,  by  surpriae 
or  violenoep  to  coomil  a  felony.  The  intenl  of  the  pcfson  resisted, 
mdst  be  to  commit  a  felony»  or  the  killing  viU  not  be  Justified. 
Ibid.  SIS. 

14»  Ko  words  or  g^eature^  howerer  imtating'»  will  justify  the  kilfing; 
althoagh  they  may  leQUce  the  offence  from  aMiider  to  manslaugh- 
ter. I6id.  SIS. 

tS.  The  intent  to  commit  the  felony  muat  be  appartHi  the  damage 
mnat  be  tmflKficnt,  and  the  resiatance  used  ntemmry  to  ayeit  the 
dami^.   Ibid.  SIS.  * 

16.  The  praaeeotor  must  prove,  that  the  blows  caoaed  the  death ;  bat 
if 'he  prores  that  the  blowa  were  given  by  a  dangcroua  weapon— 
were  followed  by  inaeAaibility  or  other  alarming  sjrmptom^  and 
apoh  afterwards  by  death ;  this  is  suiBdent  to  impose  it  on  the  ac* 
cosed,  to  show  that  the  death  was  occasioned  by  aomeodier  cauae. 
Ibid  515. 

QiMsre,  Whether  this  offence,  which  was  committed  on  a  river,  was 
witlfin  the  juriscfiction  of  the  Circuit  Gouit  of  the  United  States^ 
according  to  the  provisions  df  the  Act  of  Congresi.  Ibid.  515. 

OLIVER  EVANS. 

1.  Oliver  Evanses  patent  foi*  Uie  improved  hoppeiboy,  is  not  an  escep- 

tion  from  the  general  law,  either  by  force  of  the  private  Act,  un- 

Tier  which  the  patent  was  grunted,  or  the  decision  of  the  Supreme 

Court,  in  the  case  of  JSNmSi  vs.  EaUm,    JBmmt  vs.  Hetttdk,  40a 

2.  Oliver  EvanfPs  patent  is  not  for  the  wIk^  hoppeiboy,— whether 
j^       he  was  the  originift  inventor  of  it  or  not )  nor  does  the  opinion  of 

the  Supreme  Court,  in  Evans  so.  Eaton,  sanction  auah  a  daim. 
Ibid.  409. 

3.  UnMir  Oliver  Evans  abows  himaelf  to  be  the  original  mvmitor  of  the 

hopperboy,  he  can  dfaiim  no  right  in  virtue  of  the  grant  made  to 
him  .by  the  Act  of  Assembig  of  PennsylvanM,  passed  in  ITST. 
Ibid.  406. 

PARTNER  AND  PARTNERSHIP. 

1.  Although  one  partner  is  not  bound,  nngly»  ^  WF  ^  ^ht  due  from 
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PARTNER  AND  PAR'SWSRSHIP. 

hhn  and  bk  ptttner,  \£,'  whtn  raed*  he  plead  in  ■bifcwfiit,  the 
mniflaion  to  join  his  partner  in  the  M6eii|  yet  he  is  not  entitled  to 
xecorcff  in  bis  own  nane  a  paAenhip  debt  \  and  if  he  aue  in  hia 
ovn  aame»  the  defendant  soaj  takejdnrantage  of  it  on  the  trial  dtl 
the genenl Hnie.  Jkrdan'ws.  WfOium,  110. 

2.  B.  &  L,  partnera,  being  indebted  to  the  0nited  Statea  for  datiea, 

B.  executed  a  bond  §ot  the  deb^  fa  hia  aepaaate  nanke.  B.  &  I. 
affcerwaida  mnde  a  vokiirtaiy  MMgnmant  of  tluir  pwyettyto  the 
defendant^  for  the  uae  of  their  creation  I  andS.  aadigned  his  ea- 
tate,  for  the  uae  of  hia  separate  creditan.  Belbft  the  bo^d  was 
given*  B.  &  L  authorized,  in  wtiting,  each  to  execute  custom- 
house bonds  Ibr  dutie%  each  oee  of  the  partncra  agnwing  to  be 
bound  Ibr  the  payment  of  the  hond%  aa  if  executed  by  both. 
Thia  action  waa  inatituted»  jimkhiMm  nmnmfmU)  against  the  as- 
signeea  of  B.  4(  I.«  to  recover  from  thean  the  amount  of  the  bond 
giren  by  B.  to  the  United  Statesb  out  ef  the  partnetship  effects  of 
B.andL    Tim  UmUd 8tak»  ^  JtUey el dL  SK^ 

3.  The  bond  is  not  endence  of  a  debt  due  by  B.  &  I.,  because  not 

agned  by  them  \  nor  of  a  debt  cbe  by  L,  because  not  signed  by 
lum.  IhH.  508. 

4.  One  partner  cannot  by  deec^  bind  his  co-psftner ;  unleaa  executed 

in  his  preaence*  and  by  hia  ooaaent.  Ibid,  508. 

5.  Although  B.  b  I.  were  bound,  on  the  importation  of  the  goods^ 

for  the  duties  on  the  goods,  yet  the  bond  of  B.  is  not  admissible 
in  eyidence,  to  prove  the  amount  of  those  duties;  because  the 
bond,  although  given  by  one  partner,  extinguished  the  debt  for 
which  it  waa  given,  and  made  it  thA  separate  debt  of  B.  /6idL 
508. 

PATENT  LAWS  AND  PATENT  RIGHTS. 

1.  Action  for  an  inlrii^ment  of  *the  plaintUTa  pntantfigbl  to  alarm 
bells  for  fire  engines.  The  defendants  opposed  the  claim,  because 
the  plaintiff  had  given  the  use  gf  his  invention  to  the  Philadelphia 
fire  company— that  the  invention  ia  not  an  atarm^bell,  as  mention- 
ed in  the  patent,  nor  a  hose  or  fire  engine— that  their  bells  diflfbr 
in  principle  with  the  phuntiff«k  Pmk  vs.  tAttk  tt  aL  196. 

%  The  plaintiff,  not  having  assigned  the  whole  of  his  title  and  inter- 
est  in  the  invention,  tM  no  deed  of  assignment  being  recorded  in 
the  office  of  the  Secretay  of  9fate,  may  recover,  notwith- 
standing any  agreement  to  assign;  Ifnd.  196. 

X  The  question,  whether  the  invention  is  new,  will  be  decided,  not 
by  the  fact  that  bells  are  not  new,  but  whether  the  mode  of  ring- 
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a|f  tlle■^  t»7  die  nolM  of  the  eoguiey  and  iwt  bf  inBiul  act^^ 
knew.  /ML  19a 

4.  Tbethhi^fewfaichtliefJtatisgniiteddKwldbeliiilf  a^ 

dcieribed  in  the  ipfcHicifkw.  The  matteiB  not  diocioocd  mnit 
appear  to  have,  been  concealed  te  the  pmpoae  of  decciyuig 
tile  public.  Ibid,  196. 

5.  If  an  inrantiaii  m  an  inipiiuveiuent  n  the  pfimdpk  of  a  machine  for 

wltfcfa  a  patent  haa  been  yjaied,  it  ia  not  a  Tiohtion  of  the  pft- 
teiri^— if  it  ia  an  impiofement  in  theybna,  it  ia  aoch  a  violation. 
Ibid.  196,  ' 

6.  The  plaintiff  camiot  object  to  the  originality  or  pfiontf  and  nae  of  an- 

other maclunc^  alleged  to  have  been  andlartohia  ovnyOO  tiie  gnmnd 
that  it  bad  gone  into  diauae,  or  waa  not  ntdarioiuhf  m  uae  {  since 
it  is  eawntial  to  hif  crae,  to  prore  be  waa  the  original  inventor  of 
the  machine  for  which  he  haa  a  patent  Emmt  vs.  HetHdt^  408. 

7.  If  the  patent  and  8peci6cation  do  notatate  in  what  the  improvement 

conaist^n  fully  dear,  and  exact  terms,  where  the  patent  has  been 
granted  for  an  improvement,  the  pbdntiff  cannot  recover  for  an  al- 
leged violation  of  it.  Ibid.  408. 

8.  if  two  machines  be  substantially  the  same,  and  operate  in  the  same 

manner,  to  pcodtice  the  same  result,  though  they  differ  in  form^ 
proportions,  and  utility,  they  are  tiie  aame  in  principle;  and  the 
one  last  discovered,  can  have  no  other  merit,  than  to  be  an  im- 
provement of  the  other ;  but  for  which  the  inventor  can  obtun  no 
patent.  If  the  improvement  be  in  the  principle,  a  patent  may  be 
obtained  for  the  improvement  Evan$  vs.  Eatanj  443. 

9.  To  the  validity  of  a  patant  for  an  improvement,  it  is  neceaeaiy  to  state, 

in  the  specification,  in  what  the  improvement  consiats.  Ibid,  443. 

PERILS  OF  -THE  SEA. 

Emkaigo  and.  Smbi^ipo  Laws,  l^  2,  3.   - 

PIRACY. 

1.  The  defendant,  who  was  the  first  lieutenant  of  an  Americstf  priva- 
teer, the  Revenge,  was  indicted  for  piracy  committed  upon  a  Por- 
tuguese vessel,  and  for  assaollhig  the  Portuguese  captain  and  the 
crew,  and  putting  them  in  bodily  fear,  &c.  The  defendant  waa 
charged  with  boarding  the  y^ssel,  and  by  force  and  intimidation, 
taking  from  her  money  and  other  articles,  not  clainnng  the  veaad 
as  prize,  but  pretendiKthat  the  Revenge  was  an  English  vessel, 
and  that  the  articles  ^flold  be  paid  for,  by  an  order  on  the  English 
Consul. 


index:.  63  i 

PIRACY. 

Tlie  8th  section  of  the  Act  oT  CoDgreas,  ntkfii  murder  and  robbery  on 
the  high  seas,  acts  of  piracy.  The  words  "  which,  if  committed 
in  the  body  of  a  county,"  do  not  relate  to  ''murder"  and  ''rob- 
bery," but  to  the  words  immediately  preceding  them,  "or  any 
other  offence. "  The  United  Staka  vs.  Jonee,  209. 

2.  To  define  tlie  meaning  of  the  term  "robbery,"  the  Common  Law 
must  be  resorted  to.  Whenever  a  statute  of  the  United  States 
uses  a  technical  term,  which  is  known,  and  its  meaoing  clearly  as- 
certained by  the  Common  or  Civil  Law,'  from  one  or  other  of 
which  it  is  obviously  borrowed,  it  is  proper  to  refer  to  the  source 
from  which  it  is  taken,  for  its  meaning. 

The  Act  of  Congress  of  26th  June  1812,  does  not  repeal  the  provisions 
of  the  law  relating  to  piracy.  Ibid.  209. 

«>.  Bobbeiy  b  the  felonious  taking  of  goods  from  the  person  of  another, 
or,  in  Me  preaenoCt  by  violence,  or  by  putting  him  in  fear,  and 
agamst  his  wiU.  Ibid,  209. 

4.  The  general  rule  of  law,  that  robbery  on  the  hSff/ii  seas  is  piracy, 

has  no  exception  or  qualification  in  favour  of  commissioned  priva- 
teers, in  any  Act  of  Congress^  in  the  Common  Law,  or  in  the  law 
of  nations.  Ibid,  209. 

5.  The  law  for  the  better  government  of  the  i^y,  which  enjoins  on 

inferior  officers  and  privates,  the  duty  of  SHience  to  their  supe* 
riors,  speaks  of  the  lawful  orders  of  the  superiors.  Ibid.  209. 

6.  Indictment  for  piracy  committed  on  a  Spanish  vessel  by  the  defend- 

ants, the  first  lieutenant  and  subahem  officers  of  the  American 
privateer  Revenge.  The  OhUed  StaUa  vs.  Jonee  el  aL  228. 

7.  As  there  is  no  proof  that  in  the  first  instance  any  unlavrful  acts  were 

meditated  by  the  commander  of  the  Bevenge  and  his  officers,  it 
will  not  be  suffident  to  prove  acts  of  robbeiy  committed  by  him 
and  his  crew  generally — ^it  most  be  proved  Hat  the  defendants 
participated  in  the  taking,  and  that  they  did  H  feloniously^  IM, 
228. 

8.  tde  jury  should  be  satisfied,  if  they  believe  that  the  defendants 
•  partidpated  in  ^e  taking  of  the  prilpjerty  from  on  board  the  Spa- 
nish vessel,  that  they  knew,  or  might  have  known,  at  the  time  of 
capture,  that  robbery,  and  not  capture  as  prize,  was  contemplated. 
/Am^238. 

9.  The  captain  of  the  Revenge  may  have  been  g^ty  of  robbexy, 

and  those  who  executed  hia  oiders  be  innocent.  Ibid  228. 
10.  The  crimes  of  piracy  mentioned  lir  the  8th  section  of  the  Act  for 
the  pumshment  of  certain  crimes,  pasted  30th  of  April  1790,  are 
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«Mh  tf  «e  coomCted  by  dliscM  «rthe  Vated  Stated  a 
bcivd  of  vevd»  oftbe  UiBtcd  ttileti  Ml  thefcibR,  tlie  10th 

tkmediatlieSlhiectMiL  The  Otiiii  Slata  wn.  Ommd  d  mL  S¥K 
11.  A  oonficdencj  by  citisen^4ai  Imd,  or  on  boaod  ofan  (Ifiirin  vcs* 
•d;  with  aesrobbeni  or  pinAMy  bjtbe  lavm  of  ootiomt  or  Hie 
jieldbif^  op  of  o  v««il  by  o  dtiaBcn  t»  oocb  pirttei^  k  vitiiiatbe 
pmitfoaitf  thftSdioeclioBof  1beAclofCoi«R»  Iiid.34a. 
f2.  ABc«k«rourbf  oBMriiiertoconvptthenMteraftbevcMe^aiMl 
to  iadiioe  ban  to  go  oifcr  to  pntei^  b  wWkam  the  prufwouaofthe 
8th  wctioBor  die  hw.  /ML  340. 

13.  To  cUbUUi  Ao  criaie  of  ooatkdamej,  there  onHt  be  wtme  proof  of 

crinund  intentioDi  in  the  pemn  chaiged.  /  WL  340L 

14.  The  hngoife  of  the  11th  wetion  of  the  law  anpfie%  oonpoct  and 

oaMidatioo  with  the  pintei^  as  veflin  rdMioo  to  the  pMl,  aa  to  the 
fiitiire.  Any  intercoarK  with  theaa*  which  it  calmlatrd  to  pro- 
mote th*  viewi»  ia  within  the  pmnriooa  of  the  hnr.  iW:340. 


PLEAS  AND  PLEADINGS. 

1.  Partner  and  Partnenhip,  1. 

2.  Debt  on  bond«^mditioned  to  delirer  to  the  pkindflT  or  bb  agent, 

in  B.,  a  qul^^  of  wfaiakey,  in  all  the  month  of  May  1809.  Plea, 
that  in  aU  the  month  of  May  1809»  the  defendant  waa  readf  and 
wilfing  to  defirer  to  the  pbuntiff  or  to  bis  agent,  at  the  place  of 
embarkation  in  B.,  the  whiskey,  acconUng  to  the  condition  of  the 
bond ;  but  the  phuntifi,  or  hiaagent,  was  not  then  and  there  ready 
to  accept  the  same.   Sawry  va.  Goe,  140. 

3.  The  rule  of  law  iv^t  if  the  condition  of  the  bond  ia  not  parcel  of 

the  obligation  as  if  tlie  latter  be  a  money  penalty,  and  the  former 
be  to  do  apne  act,  aa  to  deliYer  goods,  &c.,  it  ia  not  neceaaary  for 
the  defendant  to  plead  umm^pnd.  Odd,  140. 

4.  The  rules  of  pleading  lequire,  that  the  plea  should  be  direot  in  stat- 

ing with  aufficient  .precision  the  matter  of  defence,  and  ^lot  leare 
it  to  be  found  out  by4nferenee,  however  strong.  ^^uL  I4(h 

5.  In  actions  of  contract,  or  tort,  damages,  which  materially  and  necet- 

sarily  ariie  from  the  breach  orgrawmepi,  need  not  be  atated «  aa 
they  are  coreicd  by  the  general  damages  laid  in  the  declaratioo. 
Special  damages^  not  necessarily  implied,  cannot  be  reooverej, 
unless  specially  atated  I  and  although  the  pbuntiff  baa  given  evi- 
dence of  special  daroagas,  without  objectioi^  by  the  defendant^ 
yet  the  defendant  may  dl^j«9t  to  their  dknraiiM^  on  the  tad.  Bn 
d  aL  W9.  Steele,  3S1. 
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6.  A  varMnce  in  pleadings,  which  would  be  iatal  at  Common  Law,  may 
not  be  BO  in  Courta  which  proceed  according  to  the  Civil  Law  )  as 
the  rulea  which  govern  the  former  Courts,  are  seldom  applicable  to 
proceedings  in  the  latter.  Crawford  etaL  vs.  I%e  WUUam  Peam^AA^. 

7»  The  Court,  proceeding  under  the  Civil  Law,  will  not  allow  a  party 
to  be  surpnaed  by  evidence,  aiaterially  variant  from  the  case  stat- 
ed in  the  pleadmgs,  but  will  aUow  an  amendment ;  yet,  if  the  state- 
ment of  the  case  be  not  such,  as  can  mislead  the  party,  the  Court 
will  proceed  to  a  decree.   llnA.  484. 

8.  A  demurrer  in  a  case  proceeded  on,  under  the  Civil  Law,  does  not 
prevent  the  party,  who  demurred,  controverting  the  facts  confessed 
in  the  demurrer,  and  compelling  the  opposite  party  to  prove  them. 
/^»rf:484. 
9.  Rules  of  pleading,  in  Courts  of  Common  Law,  how  iar  applica- 
ble in  Courts  proceeding  according  to  the  Civil  Law.   Ibid.  484. 

PRACTICE. 

1.  Partner  and  Paitnersbip,  1. 

d.  Motion  to  take  out  of  Court  money  levied  by  the  marshal,  to  satisfy 
a  judgment  obtained  by  the  plaintiff  against  the  defendant,  on  the 
ground  of  priority,  under  a  judgment  obtained  in  the  Court  of  the 
state  of  Pennsylvania,  in&vour  of  William  Lewis  Esqr.  who  made 
the  motion.  JizearaH  vs.  FUzaimmons^  134. 

3.  Although  the  remedy  by  motion,  to  take  money  out  of  Court,  in  a 

case  of  this  kind,  is  not  the  only  one  the  party  has,  yet,  as  it  de- 
cides the  rights  of  the  parties  in  a  summary  way,  it  is  convenient 
to  all ;  but  the  Court  will  take  care,  that  the  party  who  shall  be 
authorized  to  take  the  money,  is  entitled  to  it,  under  a  regular 
execution,  and  under  which  the  procifedingi  have  been  regular. 
If  irregularities  appear,  sufficient  to  set  aside  the  execution,  the 
party  must  resort  to  his  suit  at  law  against  the  officer.    Ibid,  134. 

4.  Executions,  7,  8. 

5.  Motion  for  a  rule  to  show  cause  why  execution  shall  not  be  stayed 

<— the  defendant  claiming  that  he  is  entitled  to  further  credits  from 
the  United  Statei^  which  will  i^uce  the  amount  of  the  judgment 
confessed  in  their  favour.    The  United  Statta  vs.  Wetta^  245. 

6.  The  Court  will  not  even  grant  a  rule  to  show  cause  why  the  motion 

shall  not  be  g^ranted,  unless  upon  affidavit,  stating  precisely  what 
credits  are  claimed,  and  the  nature  of  them.   Ibid,  245. 

7.  Where  an  issue  of  "  demami  tetnorC*  is  directed  out  of  Chanceiy, 

in  England,  tiie  practice  is,  for  th^  Judge  who  tried  the  cause  to 
return,  with  the  verdict,  his  notes ;  and  if  the  Chancellor  is  dh- 
Vol.  HL  4  L 
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tatisftedy  on  the  gvound  of  the  admiirion  of  improper  evidence^ 
or  the  rejedkn  of  what  wm  proper,  or  §at  other  reefloiiB,  he  will 
^rect  a  new  trial  i  bnt  no  ezceptioo  can  be  tidben,  at  IKm  Priut, 
to  the  opiiuon  of  the  Jiidg*e  who  tried  the  oanse.  In  the  Cifcait 
Courts  of  the  United  States,  if  the  Court  isauppoaed  lo  hanre  cned 
in  any  of  these  perticiiiar8^«jtbe  proper  mode  is  to  move  the  Courts 
ntting  in  equitj,  for  a  new  triaL  Bmriaan  va.  B$man,  580. 

PREMIUM  OF  INSURANCE. 

Fraud*  1,  2. 

PRINCIPAL  AND  ACCESSARY. 
Crimes,  1. 

PRIVATE  ARMED  VESSELS. 

1.  Libeb  were  filed  in  the  District  Court,  in  order  to  make  the  owners 
of  the' privateer  Revenge  answer  in  damages,  for  the  injuiy  ana- 
tained  by  the  owners  of  the  Portuguese  and  Spanish  Teasels,  for 
piratical  acts  of  the  officers  and  crew  of  the  Reyenge,  and  for 
which  they  had  been  indicted  in  the  Circuit  Courts  {anU^  P*9C8 
309.  224.  328.)  The  question,  in  these  cases,  was,  whether  the 
owners  of  a  commissioned  privateer  are  liable,  dvilly,  for  piratica] 
acts  committed  by  the  officers  and  crew  of  their  veasel,  Dumet  oL 
vs.  Privateer  Bevenge,  262. 

J.  To  a  certun  extent,  a  privateer  is  a  national  vessel,  and  forms  a 
part  of  the  national  force.  Ibid.  262. 

n.  Proviaons  of  the  laws  of  the  United  States,  relative  to  commiasions 
to  be  granted  to  privateers  i  the  powers  which  are  derived  from 
such  commissiona^  and  the  obligaticms  and  responsibHities  of  the 
owners  and  commanders  of  such  vessels,  under  the  law.  Ibid.  262. 

4.  For  the  conduct  of  the  officers  and  ^rew,  in  the  execution  of  the  bun- 

ntea  in  t&Ateft  they  may  be  employed^  the  owners  are,  by  the  mari- 
time Ift V,  liable ;  if  through  ignorance,  or  illegally,  they  do  an 
injury  to  others.^  Ibid.  262. 

5.  But  if  the  master  exceed  his  authority,  and  violate  his  ofden^  and 

is  guilty  of  fauha  or  crimes  to  the  injuiy  of  others^  acting  in  aome 
business  difierent  from  that  for  which  he  was  employed,  the  owner 
is  not  liable.  Ibid.  262. 

6.  To  warrant  the  conclusion  that  the  owners  of  the  privateer  are  liable 

for  injuries  done  by  the  master  and  crew,  there  must  be  a  capture 
as  prize  of  war  {  but  in  a  piratical  unauthorized  seizure  and  spoli- 
ation, these  acts  not  being  in  the  business  of  the  ezpeditaon,  the 
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•wnersare  not  liable  beyond  the  penalty  of  the  bond  given  accord- 
ing to  tew»  and  the  Iom  of  their  vesfeL  Ilnd.  363. 

PROCESS. 

Obstruction  of  ptocen. 

PROMISSORY  NOTE. 

1.  Action  upon  a  promisflory  note,  endorsed  by  the  defendant  to  the 

pUuntifT.  On  the  day  the  note  became  due,  it  was  protested;  and 
notice  of  its  non  payment  was  left  at  the  boarding-house  of  Mrs. 
il*»  where  the  defendant  was  reported  to  reside.  At  the  time  of 
the  drawing  of  the  note,  and  for  some  time  afterwards,  the  defend* 
ant  continued  to  reside  at  Mrs.  H's. ;  but  before  it  became  due,  hjC 
went  to  New.Tork,  without  the  knowledge  of  the  plaintiff,  and 
embarked  for  Europe.  The  notice  left  at  Mrs.  H%  was,  under  all 
the  circumstances,  sufficient.  AP  Murine  vs.  JoruSf  306. 

2.  GeneraDy,  notice  to  the  endorser  ought  to  be  given,  although  he 

should  be  beyond  sea,  if  the  place  of  his  residence  is  known ;  and 
a  reasonable  diligence  to  find  out  his  place  of  residence  ought  to 
be  used.    Ibid,  206. 

REVOLT. 

Offences  agunst  the  laws  of  the  United  States,  3. 

ROBBERY. 
Piiacy,  2,3. 

SAINT  DOMINGO. 

1.  The  island  of  St  Domingo  is  a  dependence  of  Fraaee,  and  within 

the  Act  of  Coi^rresa  of  Maich  Ut  1909.  dark  vi.  The  United 
^Mi,  101. 

2.  It  is  for  the  government  of  the  United  States  to  decide,  wheAer 

this  idand  is  independent  or  not ;  and  until  such  a  declaration  is 
made,  or  Frsnce  shall  relinquish  her  clidm,  the  Courts  of  the  Unit- 
ed States  most  consider  the  ancient  state  of  things  as  remaining 
unaltered,  and  the  sovereign  power  of  France  over  the  country  as 
stiD  eiisting.  Ibid.  101. 
S.  The  surrender  of  a  town  to  an  invadmg  enemy,  does  not  divest  the 
sovereign  of  more  countiy  than  that  whidi  has  submitted  to  the 
conqueror.  If  the  whole  island  of  St  Domingo  had  been  con- 
quered by  the  British,  and  given  up  to  the  Blacks,  the  right  of 
France  would  have  revived  {  since  the  conqueror  gains  nothing 
but  the  temporaiy  right  of  possession  and  government,  until  a  pa- 
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SAINT  DOMINGO. 

cificition ;  and  oouiot,  in  the  mesn  tiine»  impaov  by  vof  tniHfer, 
the  rights  of  the  forawr  sore^dgn.  IhU.  101. 

SALE. 

1.  Acdon  to  recover  the  stipulated  pnee  of  a  quantity  of  looiDng<gfaHi^ 
whieh  the  plaintiff  advertised  as  white  glass  of  a  superior  quafily, 
and  which  the  defendants  purchased,  after  having  particuhriy  exa- 
mined the  ssme ;  signing  an  agreement  stating  the  purchase,  and 
the  price  to  be  paid  on  taking  the  ghas  away.  On  the  ibilowiiig 
day»  one  of  the  defendants  returned,  re-examined  the  gbas,  and 
sud  it  was  of  inferior  quality,  and  refused  to  comply  with  the 
agreement  of  the  preceding  day.  The  glass  was,  in  fibd,  of  verf 
inferior  quality. 

The  Court  held,  that  the  defendant,  having  examined  the  glass,  and 
given  the  agreement  to  purchase  it,  he  could  not  afterwards  claim 
to  be  relieved  irom  his  bargain,  by  the  discovery  that  the  quafity 
of  the  glass  was  inferior,  and  that  it  was  not  worth  the  price 
agreed  to  be  paid  for  it.    Calhoun  vs.  VeikUtt  165. 

3.  The  statement  of  the  quality  of  the  glass  in  the  advertisement,  did 
not  amount  to  a  warranty  $  inasmuch,  as  the  defendants  did.  not 
rely  upon  the  advertisement,  but  on  their  own  judgmeift,  fcrmed 
after  an  examination.   Ihid,  165. 

3.  Upon  a  Canton  contract  to  deliver  teas,  the  quality  of  the  sample 
chests  to  be  selected  by  A  $  if  A  select  and  accept  of  chests  of  an 
inferior  quafity,  in  perfonnance  of  the  contract,  there  is  an  end  to 
the  warranty ;  and  the  Hong  merchant  could  only  be  liable  for  a 
ftaud,  in  imposing  on  the  defendant  teas  apparently  of  a  particu- 
lar quality,  but  actually  inferior.  He  could  not  be  bound  to  deli- 
ver the  selected  teas,  which  might  be  very  inferior,  and  bound  also 
to  deliver  teas  of  a  better  quality.    Ckamgwo  vs.  Jbneif  359. 

SALVAGE. 

1.  If  an  officer,  acting  as  such,  exceeds  the  bounds  of  his  official  duty, 
by  giving  extraotdinary  assistance  to  save  propoty,  he  is  entitied 
to  salvage.    The  Caae  of  Le  Tigre^  567. 

%  It  is  no  objection  to  a  claim  for  salvage,  tiiat  the  inteiieience  or  as- 
sistance of  the  salvor,  did  not  arise  from  a  desire  to  preserve  the 
property,  or  benefit  the  owner.  Ibid.  567. 

SEIZURE. 

A.  mere  intention  to  smuggle  goods,  will  not  authorize  the  seizure  of  a 
vessel    The  Cam  of  Le  Tigre^  567. 
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SET-OFF. 

1.  The  defendant  cannot  plead  a  foreign  attachment,  levied  by  him  in 

hia  own  hands,  in  bar  to  an  action  against  him,  by  the  defendant 
in  the  attachment,  so  as  to  aet  off  damagea  against  the  pluntifT; 
he  must  plead  the  attachment  in  abatement.  If  judgment  be 
obtanied  in  the  attachment  levied  in  his  hands,  he  may  offaet  the 
amount.    Cheongwo  vs.  Jonetf  359. 

2.  In  an  action  upon  a  pramiasoiy  note,  where  tiie  pka  ia  non  amun^ 

nf,  the  defendant  cannot  give  evidence  of  damagea  sustained  by  a 
breach  of  the  contract  upon  which  the  note  waa  given.  IhitL  359. 

SHERIFF'S  SALES. 

1.  llie  sheriff  b  empowered*  by  law,  to  convey  to  the  purchaser  under 

an  execution,  all  the  right,  title,  and  interest  of  the  defendant ; 
and  he  acts  as  the  defendant's  attorney,  appdnted  by  law  to  sell 
and  convey  the  land.    Leatee  of  Cooper  vs.  Chs&rai^  546. 

2.  In  an  ejectment,  by  the  purchaser  at  a  sheriff's  sale,  agunst  die  de- 

fendant in  the  execution,  or  thoae  who  may  claim  under  him,  the 
plaintiff  need  not  show  any  other  title  than  the  judgment,  execu- 
tion, and  the  sheriff's  deed ;  and  this  title  the  defendant  cannot 
controvert    Ibid,  546. 

3.  Inadequacy  of  conmderation  is  no  objection  to  a  sale  made  under 

an  execution;  provided  the  sale  was  legally  and  fwrly  made. 
/Ml  546. 

STATUTE  OF  LIMITATIONS. 
Limitations,  1,  3. 

SURVEYS. 

In  Pennsylvania,  in  1784^  and  kmg  afterwards,  tlnfe  was  no  positive 
law  requiring  the  surveyor  to  make  an  actual  survey,  by  running 
and  markii^  all  the  fines ;— tf,  fiom  old  lines  and  natural  bounda- 
ries^ the  necessity  to  run  all  the  lines  did  not  exist,  no  objection 
could  legally  be  made  to  thesurvey.  Pemi'a  Lemtt  vs.  h^ham^  90. 

TRADING  WITH  THE  ENEMY. 

If  trading  with  the  enemy  be  cause  of  condemnation,  which  it  clearly 
is,  a  firUori  canying  de^atches  to  the  enemy,  by  an  American 
vessel,  in  time  of  war,  b  so.  It  is  more  criminal,  because  more 
useful  to  the  enemy,  and  more  injurious  to  this  oountiy.  The 
citizen  makea  himself  pro  hoe  vieet  an  enemy,  and  bis  vesMl  ene- 
mies' property,  and  renders  himself  liable  to  prosecution  aa  a 
traitor,  or  as  guilty  of  a  misdemeanor,  as  the  case  may  be.  7^ 
Cam  of  T%t  7W^,  181< 
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TREASON. 

1.  Indictiiieot  to  tKMoi^  in  adheiiiifl^  to  the  eneaij ;  chirging  the  dc- 
fenduit*  mUr  aHa^  with  gmag  from  the  Britkh  tqusdron  to  the 
■tate  ef  Dckwiiey  with  intention  to  procure  prarinons  for  the 
■quadron. 

Ybe  going  from  the  Biitiih  squedion  to  the  ibove,  for  the  pnrpoGe  of 
peaceably  procuring  proviaioBa  for  the  enemy,  did  not  amount  to 
an  act  of  treaaon  $  aa  thia  conduct  leated  in  intention,  which  is  not 
punishable  bj  our  Uwa.  Tl^e  UwUtd  8UUm  viu  Prymr;  234. 

3.  JUiUTf  if  a  pemon  haa  carried  proriaiona  towaida  the  enemy,  with 
intent  to  aapply  him,  though  that  intention  should  be  defeated. 
Ibid.  73^. 

.1.  If  the  intention  of  the  defendant  had  been  to  procoxe  profiaionafor 
the  enemy^  by  uniting  with  him  in  hoatilitiea  against  the  citizens  of 
the  United  States  hia  progreasing  towarda  the  shore  would  have 
been  an  overt  act  of  adhering  to  the  enemy,  though  no  other  act 
waa  committed.  Ibid,  234. 

TREASURY  DEPARTMENT. 

1.  Debt  on  a  bond,  dated  19th  of  July  1797,  given  by  Ificbaei  Hille- 

gaa  and  others^  to  the  United  States,  conditioned  that  Nicholi^ 
who  had  been  i^pointed,  in  1790,  a  coUector  of  the  intenial  lere- 
nue  in  the  district  of  Pennsylvania,  shall  faithfuUy  execute  the 
office  of  collector  of  the  internal  revenue^  and  will  account  fe^ 
and  pay  over,  what  moneya  he  shall  collect  The  Umied  SUda 
vs.  TluMminuitratonof  Hul^a*^70^ 

2.  A  balance  became  due  by  Nichola  to  the  United  Statei^  and,  with- 

out the  knowledge  of  the  suietiea  in  his  official  bond,  he  gave  to 
the  United  States^  bonda  and  mortgages^  to  aecure  the  payment 
of  the  same,  which  were  approved  by  the  proper  officers  of  the 
TreasQiy,  and  by  which  the  amoynt  due  to  the  United  8tate%  waa 
agreed  to  be  paid  in aii^  twelve,  and  fifteen  months ;  oneof  which 
bonda  was  paid,  and  otheia  were  put  in  suit,  by  the  Diatrict  Attof^ 
ney  of  the  United  Statea.    /Airf.  70. 

3.  The  United  Statea,  in  their  political  capacity,  arc  a  collective  invi- 

sible body,  and  can  only  act  by  their  officers,  who  constitutionally 
and  legally  administer  the  government,  and  by  the  agents  duly 
appointed  by  them.    Ilid.  70. 

4.  The  Secretary  of  the  Treasury,  is  the  head  of  the  lYeasuiy  De- 

partment, having  the  general  direction,  aupetintendence,  and  ma- 
nagement, of  the  revenues  of  the  United  States,  and  the  collec- 
tion thereof.  lUd,  70. 


INDEX*  eS9 

TRUST  AND  TRUSTEE. 

Under  the  equhy  of  the  Act  of  Aisembly  of  PenmylTiniay  which  al- 


lows comiiiuuoDs  to  ezecutora^  tiustees  are  entitled  to  cl«im  them. 
Quertf  if  trmleee  ere  to  entitled,  by  the  genenJ  rales  of  Courts 
of  Chancery.  PnvoH  vs.  €hittKf  434; 

UNITED  STATES, 

The  United  States^  in  their  political  capacity^  are  a  collective  invinble 
body,  and  can  only  act  by  their  officers,  who  constitutionally  and 
legally  administer  the  govennnent,  and  by  the  agents  duly  ap« 
pointed  by  them.  Tke  United  Stales  vs.  7%e  Jdmniitraton  of 
mUegaSt  70. 

USAGE. 

What  Is  called  the  custom  or  usage  of  trade,  is  the  law  of  that  trade ; 
and  to  make  it  at  all  obligatory,  it  must  be  ancient,  so  as  to  be  ge- 
nerally known,  certain,  and  reasonable.  A  usage,  of  so  doubtful 
authority,  as  to  be  known  only  to  a  few,  and  where  merchants  in 
the  trade  differ  as  to  its  existence,  can  never  be  regarded.  CoBingt 
▼s.  Bope,  149. 

VARIANCE. 
Civil  Law. 

WARRANT  OF  ATTORNEY. 

A  judgment  having  been  once  entered  on  a  warrant  of  attorney,  the 
warrant  becomes  y^mdiM  officio  f  and  although  in  the  warrant,  au- 
thority may  have  been  given  to  enter  jtsdgmefUi,  in  the  plural^ 
that  can  only  mean  a  second  judgpment,  where  the  first  has  been 
set  aside ;  and  not  as  authority  to  enter  two  judgments  subsisting 
at  the  same  time.  IhirtkUd  vs.  Comae,  558. 

WARRANTY. 

1.  Where  a  seizure  is  mlde  within  the  territories  of  a  fore^  govern- 

ment, on  account  of  ilficit  trade,  it  cannot  be  said  the  warranty  is 
not  broken,  because  the  seizure  was  not  made  before  the  vessel 
arrived  at  her  port  of  destination,  or  before  she  had  an  opportu- 
nity to  do  some  act  amounting  to  an  actiud  trading.  Smith  et  al. 
vs.  The  Delaware  Insurance  Company,  127. 

2.  In  a  case  of  a  warranty  of  neutrality  only,  the  parses  have  A  view  ^^ 

the  laws  of  nations,  and  subsisting  treaties ;  and  the  insured  onffgr 
engages  that  the  property  is  neutral,  for  the  purpose  of  being 
protected ;  and  in  fulfilling  this  engagement,  the  insured  can  never 
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WARRANTY. 

be  surprised  by  the  wint  of  aU  proper  documents^  except  by  his 
own  neglect  or  fault  Ibid,  IST. 
3.  A  WBRuit  against  UHeit  or  prMbiUd  irade^  has  a  view  to  the  muni- 
cipal laws  and  ordinances  of  the  country,  where  the  trade  is  to  be 
carried  on ;  and  foreigners  going  there,  are  bound  to  know  and 
to  observe  those  laws.  The  warranty  amounts  to  a  stipulation,  that 
the  trade  in  which  the  insured  shall  engage,  shall  be  lawful  to  the 
purpose  of  protecting  the  property  insuredj  and  that  it  shall  not 
become  unlawfiil  by  the  misconduct  or  n^ect  of  the  insured.— 
Ibid,  13r. 

WILLS  AND  TESTAMENTS. 

1.  By  the  laws  of  Pennsylvania,  the  Register  of  Wills  is  authorized  to 

take  the  Probate  of  Wills,  copies  of  which,  with  the  vnBa,  under 
his  seal,  are  declared  to  be  matters  of  record  and  good  evidence. 
This  authority  extends  to  re-published  wills  and  codicils,  which, 
in  reference  to  after  acquired  landa^  are  as  new  wills.   Lemte  of 
MiuMT  vs.  Cwry^  481. 

2.  The  same  evidence  is  necessary  to  prove  a  re-publication,  as  a  pub- 

lication ;  and  proof  of  such  re-publication  by  one  witness,  will  not 
be  sufficient.  Ibid,  481. 

3.  It  is  not  necessary  for  the  devisee  to  prove,  that  the  will  was  read 

to  the  testator  in  the  presence  of  the  witnesses.  In  general,  thia 
is  to  be  presumed ;  but  if  the  testator  was  blind,  or  incapable  of 
reading ;  or  if  a  reasonable  ground  be  laid  for  believing  it  was  not 
read  to  him ;  or  that  there  was  fraud  in  the  transaction;  it  is  ne- 
cessary for  the  devisee  to  satisfy  the  jury  that  the  will  was  so  reac^ 
or  that  the  contents  were  known  to  the  testator.  BarriaQn's%, 
Howan,  580. 

4.  The  testator  should  appear  to  have  had  a  sound  disposing  mind  and 

memoiy;  that  is,  that  he  was  capable  of  making  his  will,  with  an 
understanding  of  what  he  was  doing.  Ibid,  580. 

5.  A  man  may  be  capable  of  disposing  by  will,  and  yet  incapable  to 

make  a  contract,  or  to  manage  his  estate.  The  question  is  as  to 
competency  when  the  will  was  made,  though  evidence  of  acts  and 
sayings  before  is  always  admitted.  Ibid^SdO, 
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